                                                                                                                                                                                                                                                                                                                                  BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Gene R. Wagner					:
							:
	v.						:		C-2014-2434494
							:
West Penn Power Company				:



INITIAL DECISION


Before 
Conrad A. Johnson
Administrative Law Judge


		This initial decision dismisses the formal complaint for Complainant’s failure to carry his burden of proving Respondent’s vegetation management plan for the subject easement violates the quality service provisions of Section 1501 of the Pennsylvania Public Utility Code.  
 
HISTORY OF THE PROCEEDINGS

		On July 17, 2014, Gene R. Wagner (Complainant or Mr. Wagner) filed a Formal Complaint against West Penn Power Company[footnoteRef:1] (West Penn, Company or Respondent) alleging, “First Energy for the first time since 1954 wants to clear trees near their power line.”  Complaint ¶ 4.   As relief for his complaint, Mr. Wagner submits the following: [1: 		West Penn Power Company is a company of FirstEnergy Corporation.  In this proceeding Respondent is alternately referred to as FirstEnergy. ] 


Trees involved do not impede nor infringe operation of First Energy’s power line.  Understanding why First Energy wants to eliminate my landscaping has more to do with their profit margins (not paying tree removal service for years).  [I] can cooperate on some trees not all.

Complaint ¶ 5.  Although not specifically alleged, the tenor of Mr. Wagner’s complaint is that he objects to West Penn’s removal of trees near their power line, and he is willing to cooperate on the removal of some of the trees, but not all.  In essence, Mr. Wagner is asserting a quality of service issue, and he is seeking a Commission order restricting West Penn from removing all of the trees near the power line. 

		On August 18, 2014, West Penn filed an Answer and New Matter denying the material allegations of the complaint and alleging it appropriately maintains vegetation growing near its facilities.  Answer ¶ 4.  In New Matter, West Penn, in relevant part, asserts that the Commission lacks jurisdiction over the easement through which its power lines traverse Mr. Wagner’s property.  Mr. Wagner did not file a response to the New Matter.

		On August 26, 2014, a Telephonic Hearing Notice was mailed to the parties informing them that the proceeding was assigned to me for hearing on October 7, 2014.  On August 27, 2014, I issued a Prehearing Order informing the parties of the applicable procedural rules for the hearing.  The hearing convened as scheduled.  Mr. Wagner appeared, self-represented, and offered photographic Exhibits 2, 2-A, 2-B, 2-C and 3, all of which were admitted into the record.  West Penn was represented by Brian C. Wauhop, Esquire, who on behalf of Respondent offered the testimony of three witnesses and sponsored Exhibits 1 through 14, all of which were admitted into the record with the exception of Exhibit 6.   

		The hearing generated a 112-page transcript, which was filed with the Secretary’s Bureau on October 28, 2014 and received by me on November 3, 2014.  The record was closed by interim order entered on December 12, 2014.  This case is procedurally ready for ruling.

FINDINGS OF FACT

1. Complainant Gene R. Wagner resides and owns the property located at 478 Van Kirk Ridge Road, Washington, Pennsylvania 15301 (service address), and he is a ratepayer of Respondent.  (Tr.) 5.	

2. Respondent West Penn Power Company is a jurisdictional public utility providing electric service to Pennsylvania customers.

3. Mr. Wagner’s predecessor in interest granted West Penn an easement 
across the service address property for West Penn to use for its facilities, i.e., transmission line 
TMU-438.  Tr. 43, 80; West Penn’s Exhibit (WP-Exh.) 4.

4. The easement granted to West Penn was duly recorded on May 21, 1951 with the Recorder of Deeds of Washington County in Deed Book 778 at Page 259.  WP-Exh. 4.

5. The easement grants West Penn the right to cut, trim or remove trees and shrubbery whenever necessary to maintain its transmission system.  Tr. 43; WP-Exh. 4.

6. Mr. Wagner does not dispute that West Penn’s easement grants West Penn the right to remove vegetation from the easement.  Tr. 26.

7. West Penn has a 5-year vegetation management program (vegetation management program) under which it inspects sites on a 5-year rotation for vegetation that is incompatible with its facilities.  Tr. 31.

8. Any vegetation within West Penn’s easements that poses a safety hazard or has the potential to interfere with the Company’s facilities, e.g., a transmission line, is deemed incompatible vegetation and removed by West Penn.  Tr. 31-34.

9. Under West Penn’s vegetation management program owners of property, through which West Penn’s easements run, are given advanced written notice that incompatible vegetation is scheduled for removal.  Tr. 31, 84; WP-Exh. 8.

		10.	Under West Penn’s vegetation management program owners of property, through which West Penn’s easements run, are given a brochure entitled Maintaining Safe and Reliable Service (vegetation maintenance brochure) informing the owner about the Company’s maintenance program.  Tr. 38; WP-Exh. 4.

 		11.	The vegetation maintenance brochure states, “Tree removal is the preferred method for controlling mature trees taller than 10 feet.”  WP-Exh. 4.

12.	The power line that crosses Mr. Wagner’s property is West Penn’s Washington to Franklin 138 kv (kilovolt) line, also known as TMU-438, (transmission line) and the line is 18.78 miles long.  Tr. 39.

13.	The subject easement granted to West Penn does not specify the width of the easement.  Tr. 65-66.

14.	When the dimensions are not set forth in the easement document, West Penn determines the width based upon the voltage and construction type of the utility line.  Tr. 40, 66. 

15.	“For the TMU-438 138 kv line, that standard width is a hundred feet, or it’s 50 feet in either direction from the center line.”  Tr. 40.

16.	West Penn’s transmission line is situated 40 feet above the Company’s easement that runs across Mr. Wagner’s property.  Tr. 56.

17.	Under West Penn’s vegetation management program a tree is deemed incompatible vegetation if that tree has the potential to grow to within 10 feet of its line(s).  Tr. 38-39; WP-Exh. 3.

18.	Transmission lines can sag between two support structures under certain conditions:  ambient temperature, wind, ice and the amount of electric load passing through the line.  Tr. 64-65.

19.	A sagging transmission line requires a minimum clearance of 21 feet from the ground and a minimum wind sway clearance of 9.7 feet in order to avoid contact with vegetation or a structure.  Tr. 73-74. 

20.	“Transmission line contact with vegetation poses the risk of line outages, fire, damage to life and damage to property.”  Tr. 65.

21.	There are four Colorado Blue Spruce trees (spruce trees) and a Crimson King Maple tree (maple tree) growing in the subject easement.  Tr. 22, 44.

22. 	Three of the spruce trees are growing directly underneath West Penn’s transmission line; the fourth spruce tree is “a little bit outside of underneath the line”.  Tr. 24, 26; Complainant’s Exhibit 2-C.

23.	The trunk of the maple tree is in West Penn’s easement.  Tr. 55.  

24.	The spruce trees in the easement have the potential to grow to 60 feet in height.  Tr. 44.

25.	The maple tree in the easement has the potential to grow to 50 feet in height and has the potential for a wide spreading of the crown (the expansion of the branches, leaves, and reproductive structures extending from the trunk) of 45 feet.  Tr. 44-45.

		26.	Mr. Wagner admits that 60 percent of the branches of the maple tree extend horizontally into West Penn’s easement, but claims the trunk of the maple tree is a foot or two outside of the easement.  Tr. 15.

		27.	On March 21, 2014, West Penn’s contractor sent Mr. Wagner a form letter stating, “The purpose of this letter is to notify you that vegetation management work is planned for your property in 2014.”  Tr. 84; WP-Exh. 8.

		28.	On March 25, 2014, West Penn’s contractor met with Mr. Wagner to discuss the removal of trees from the easement; however, Mr. Wagner refused to agree with the removal of the trees.  Tr. 93-94; WP-Exhs. 9 and 10.

29.	Prior to October 1, 2014, the spruce trees had grown to a height that was approximately 15 feet.  Tr. 22, 24, 26; WP-Exh. 10.

30.	On or about October 1, 2014, Mr. Wagner trimmed the spruce trees to a height of less than 10 feet.  Tr. 22.

31.	Mr. Wagner is willing to continue to trim the trees on his property and thereby keep the height of the trees under 10 feet.  Tr. 14-15.
 
32.	The purpose of West Penn’s vegetation maintenance program is to ensure the safety and reliability of its transmissions lines and to comply with the Commission’s regulation, 52 Pa.Code § 57.193, which requires electric distribution companies to maintain their transmission facilities in conformity with the National Electric Safety Code.  Tr. 33-35.

DISCUSSION

Complaints and Burden of Proof

Section 701 of the Public Utility Code (Code), provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to
administer, or of any regulation or order of the Commission.[footnoteRef:2]  A person seeking affirmative  [2:  	66 Pa.C.S. § 701.
] 

relief from the Commission has the burden of proof.[footnoteRef:3] [3:  	66 Pa.C.S. § 332(a).
] 


In this matter, the Complainant is the party seeking affirmative relief from the Commission; therefore, he has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence and must show that the Company has violated the Public Utility Code or Commission regulations.[footnoteRef:4]  [4:  	Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).
] 



Commission Jurisdiction

As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of the dispute.  As a creature of legislation, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. Van Buskirk, 449 A.2d 621 (Pa. Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough of Valley-Hi, 420 A.2d 15 (Pa.Cmwlth. 1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa.Cmwlth. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).

Analysis – Easement Issue

		Here, Mr. Wagner, does not dispute that West Penn has an easement crossing his property.  Tr. 14-15, 26.  Also he does not dispute West Penn’s right to manage the vegetation in the easement.  However he argues that removal of the trees is not necessary, and he is willing to keep the trees trimmed so as to avoid any contact with West Penn’s transmission lines.  Id.    West Penn retorts that the Commission lacks jurisdiction over the easement, therefore the case should be dismissed.



		West Penn is correct that the Commission lacks jurisdiction to determine the scope and validity of a written easement agreement or to modify its terms.  The Pennsylvania Supreme Court ruling in Fairview Water Company v. Pa. Pub. Util. Comm’n, 502 A.2d 162 (Pa. 1985) specifically holds that the Commission does not have jurisdiction to determine the scope and validity of an easement.  However the analysis does not end here.

Analysis ‒ Quality of Service Issue

		Mr. Wagner asks the Commission to determine that West Penn’s plan to remove the four spruce trees and maple tree is unreasonable service.  Mr. Wagner argues as follows;

Basically my complaint is that the trees that we are talking about may fit into the vegetation management exception; the reasons being that on [West Penn’s Exhibit 4] it does say that trees that are . . . more than ten feet are removed, which suggest that trees less than ten feet may stay.

I wanted to say that we have those trees trimmed and would keep them at ten feet, no more than that.

Tr. 14.

		When a complainant raises a quality of service issue, as Mr. Wagner does here, the Commission has subject matter jurisdiction under Section 1501 of the Code, which reads as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.

66 Pa.C.S. § 1501.

		In West Penn Power Company v. Pa. Pub. Util. Comm’n, 578 A. 2d 75 (Pa.Cmwlth. 1990), the Commonwealth Court ruled that vegetation maintenance is a public utility service under Section 102 of the Code, 66 Pa.C.S. §102.  Therefore, a utility must provide reasonable service and must use reasonable means to identify and notify affected property owners of planned vegetation maintenance.  Id. at 78.

		While Mr. Wagner does raise a quality of service issue under Section 1501 of the Code, there is nothing in the record to establish that West Penn violated this section of the Code. 
The documentary evidence and the testimonies of West Penn’s witnesses established that the spruce trees are in the easement.  West Penn’s witness, Richard Scott is a supervisor of the company’s transmission regulation management.  He is a certified arborist.  Tr. 30.  He testified that the spruce trees have the potential to grow to 60 feet in height and thereby interfere with the transmission lines which are at height of 40 feet.  Mr. Wagner testified that the maple tree is not in the easement, but concedes that 60 percent of the branches of the maple tree have grown horizontally into the easement.  Tr. 15.  West Penn’s witness, Mr. Scott, testified that the trunk of the maple tree is in the easement and has the potential to grow to 50 feet with a crown (branch span of 45 feet).  Tr. 44-45.  Without reaching a decision as to whether the maple tree is within the easement because of lack of Commission jurisdiction, the evidence is sufficient to establish that the maple tree, in time, will grow to a height and width so as to interfere with West Penn’s transmission lines.  The evidence further establishes that West Penn notified Mr. Wagner of its plan to remove the incompatible trees from the easement; however, Mr. Wagner refused to allow West Penn to remove the trees.  Tr. 84, 93-94; WP-Exhs. 8-10.  Although Mr. Wagner offers to keep the subject trees under 10 feet by periodic trimming, West Penn’s witness, Mr. Scott, testified that this is not a workable option, because West Penn is ultimately responsible for the safety and reliability of its transmission lines.  Mr. Scott is correct.

		Section 57.198 of the Commission’s regulations, 52 Pa.Code § 57.198, requires West Penn, as an electric distribution company (EDC), to submit biennially a plan for the periodic inspection, maintenance, repair and replacement of its facilities. “The plan must include a program for the maintenance of clearances of vegetation from the EDC’s overhead distribution facilities.”  Id. § 57.198(f).

		Upon careful analysis of the evidence and applying the law to the evidence, I am compelled to find that Mr. Wagner failed to carry his burden of proving that West Penn’s plan to remove incompatible vegetation (four spruce trees and one maple tree) from his property constitutes unreasonable service under the Code.  Accordingly the complaint must be dismissed.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties of this proceeding.

2.	The Complainant bears the burden of proof.  66 Pa.C.S. § 332.	

3.	The Commission must act within, and cannot exceed, its jurisdiction. City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa. Super. 1945).

4.	The Commission lacks subject matter jurisdiction over property right disputes.  Fairview Water Company v. Pa. Pub. Util. Comm’n, 509 Pa. 384, 393, 502 A.2d 162, 167 (1985).

5.	The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.  Elkin v. Bell of PA, 420 A.2d 371 (Pa. 1980).  

6.	A utility’s “service” is not merely confined to the distribution of electrical energy, but also includes “any and all acts” related to that function.  West Penn Power Co. v. Pa. Pub. Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth. 1990).  

7.	A public utility is required to provide adequate, efficient, safe and reasonable service.  66 Pa.C.S. §§ 102 and 1501.

		8.	The Complainant failed to carry his burden of proving that Respondent violated a Commission order, statute.  66 Pa.C.S. §§ 701, 332.
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THEREFORE,

IT IS ORDERED:

1.    	That the formal complaint of Complainant Gene R. Wagner against Respondent West Penn Power Company at Docket No. C-2014-2434494 is dismissed for Complainant’s failure to carry his burden of proof.

	2.	That the Secretary shall mark the Docket No. C-2014-2434494 closed.



Date:  February 10, 2015					                           /s/			                                 
								Conrad A. Johnson
								Administrative Law Judge
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