BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Barbara Williams					:
							:
	v.						:		C-2014-2444878
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
David A. Salapa
Administrative Law Judge


INTRODUCTION


		The customer filed a complaint against her electric utility alleging incorrect charges on her bill.  This decision denies the complaint because the customer failed to demonstrate that her potential for energy utilization is low. 

HISTORY OF THE PROCEEDING


On September 23, 2014, Barbara Williams (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent).  The complaint alleges that the Complainant’s bills are too high and that she cannot afford to pay the amounts that the Respondent is billing her for electric service.  The complaint alleges that the Complainant is disabled and her husband is retired.  The complaint requests that the Commission recalculate the Complainant’s bills.  

The Respondent filed an answer to the Complainant’s complaint on October 20, 2014.  The answer admits that the Respondent provides electric service to the Complainant at the address shown on the complaint.  The answer admits that the Complainant experienced an increase in her electricity usage but denies that the Complainant’s bills are inaccurate.  The answer requests that the Commission deny the complaint.

By hearing notice dated December 19, 2014, the Commission scheduled a telephonic hearing for this matter on February 3, 2015 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order dated January 5, 2015, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

		I conducted a telephonic hearing on February 3, 2015.  The Complainant appeared pro se and presented testimony in support of her complaint.  The Complainant’s husband also testified on behalf of the Complainant.  Kimberly G. Krupka, Esquire represented the Respondent, which presented one witness who sponsored two exhibits that I admitted into the record.  The initial hearing resulted in a transcript of 52 pages.  The record closed on February 17, 2015, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.

FINDINGS OF FACT

1. The Complainant in this case is Barbara Williams.  N.T. 19.   

2. The Respondent in this case is PPL Electric Utilities Corporation.  N.T. 10.
3. The Complainant and her husband currently reside at 353 Buck Boulevard, White Haven, Luzerne County.  N.T. 7.  

4. The Complainant and her husband built the residence in 1999.  N.T. 7.

5. The residence has approximately 2,200 square feet of floor space.  N.T. 7.
6. The residence has four bedrooms, living room, dining room, kitchen, family room and two bathrooms.  N.T. 7-8.  

7. The residence has no basement but does have crawl space underneath it.  N.T. 15-16.  

8. The residence has an electric stove, refrigerator, five flat screen televisions, dishwasher, freezer, microwave, two computers, electric hot water heater, and electric baseboard heat.  N.T. 8-9.  

9. The Complainant and her husband installed the dishwasher but it is not hooked up.  N.T. 8.  

10. The residence has no central air conditioning.  N.T. 9.  

11. In June 2014, the Complainant and her husband removed the propane furnace originally installed in the residence and installed electric baseboard heat.  N.T. 9-11.  

12. The Complainant uses two portable space heaters.  N.T. 46-48.  

13. The space heaters are 1,500 watts each.  N.T. 48-49.  

14. The residence has a well with a well pump.  N.T. 26-27.

15. In addition to the Complainant and her husband, their son, daughter in law, and two grandchildren, one three years old and the other ten months old, reside at the residence.  N.T. 9-11.  

16. Their son and daughter in law moved in with them approximately four and a half years ago.  N.T. 12, 24.   

17. The Complainant and her husband also have custody of Lisa, who resides with them.  N.T. 23-24.  

18. Lisa has lived with the Complainant and her husband for approximately fourteen years.  

19. The Complainant did not contact the Respondent in 2013 to express concerns about her electric usage.  N.T. 32, PPL Ex. 2.  

20. Prior to September 2014, the Respondent has no record of any contacts from the Complainant concerning her electric usage.  N.T. 32, PPL Ex. 2.  

21. After the Complainant filed her formal complaint in September 2014, the Respondent attempted to contact the Complainant by telephone on October 14, 2014, November 15, 2014 and December 17, 2014 to resolve her complaint.  N.T. 33-34, PPL Ex. 2.  

22. The Complainant did not return any of these telephone calls.  N.T. 34-35, PPL Ex. 2.  

23. On October 28, 2014, the Respondent had telephone contact with the Complainant but lost contact with the Complainant.  N.T. 33, PPL Ex. 2. 

24. Because the Complainant did not respond to the October 14, 2014, November 15, 2014 and December 17, 2014 telephone messages, the Respondent was unable to further investigate the Complainant’s complaint.  N.T. 34.  

25. The Respondent cannot conduct an in home investigation of the Complainant’s electric usage at the residence without an appointment.  N.T. 34.  

26. A customer has to be present when the Respondent’s employee conducts an in home investigation.  N.T. 34.  
27. The Respondent also sent a letter to the Complainant on October 14, 2014 to attempt to resolve her complaint.  N.T. 44, PPL Ex. 2.

28. For February 2011, the Complainant’s usage was 2,558 kilowatt hours (kWh).  N.T. 36, PPL Ex. 1.  

29. The Complainant’s usage increased to 3,602 kWh in February 2012, 3,070 kWh in February 2013 and 7,652 kWh in February 2014.  N.T. 36, PPL Ex. 1.  

30. For March 2011, the Complainant’s usage was 2,040 kWh.  N.T. 37, PPL Ex. 1.  

31. The Complainant’s usage increased to 2,060 kWh in March 2012, 4,412 kWh in March 2013 and 7,546 kWh in March 2014.  N.T. 37, PPL Ex. 1.  

32. For July 2011, the Complainant’s electric usage was 1,747 kWh.  N.T. 38, PPL Ex. 1. 

33. The Complainant’s usage was 1,748 kWh for July 2012, 1,776 kWh for July 2013 and 2,311 kWh for July 2014.  N.T. 38, PPL Ex. 1.

34. For August 2011, the Complainant’s electric usage was 1,800 kWh.  N.T. 38, PPL Ex. 1.  

35. The Complainant’s usage was 1,904 kWh for August 2012, 2,356 kWh for August 2013 and 1,963 kWh for August 2014.  N.T. 38, PPL Ex. 1.  

DISCUSSION

Before addressing the merits of the Complainant’s complaint, I will address whether the Commission should have accepted the Complainant’s complaint when the Complainant did not first contact the utility about her complaint.  The statute at 66 Pa.C.S. § 1410(1) states that the Commission shall accept complaints only from customers who affirm that they have first contacted the utility concerning the subject of the complaint.  If the customer has not contacted the utility, the statute provides that the Commission shall direct the customer to the utility.  In this case, at paragraph 7 of the Commission’s formal complaint form inquiring whether the Complainant has spoken to the utility about the complaint, the Complainant checked the box marked “no” with an annotation indicating that she had contacted the Respondent in the past but not recently.  

The docket in this proceeding indicates that the Commission neither rejected the Complainant’s complaint nor referred the Complainant to the Respondent.  In addition, the Respondent did not raise the Complainant’s lack of contact either in its answer or in preliminary objections.    

The statute at 66 Pa.C.S. § 1410(1) states that the Commission “shall” accept complaints only from customers who affirm that they have first contacted the public utility.  The word "shall" has ordinarily been interpreted as being mandatory, not discretionary.  Roush v. Department of Transportation, 690 A.2d 1278 (Pa. Cmwlth. 1997); Turner v. Department of Transportation, Bureau of Driver Licensing, 682 A.2d 903 (Pa. Cmwlth 1996); James F. Oakley, Inc. v. School District of Philadelphia, 464 Pa. 330, 346 A.2d 765 (1975); and Department of Transportation, Bureau of Traffic Safety v. Wagner, 330 A.2d 867 (Pa. Cmwlth. 1975).  However, “shall” has also been interpreted to be discretionary where a statute merely directs that certain proceedings be done in a certain manner or time.  West Penn Power Co. v. Pa. Pub. Util. Comm’n, 521 A.2d 75 (Pa. Cmwlth. 1987); Public Service Water Co. v. Pa. Pub. Util. Comm’n, 645 A.2d 423 (Pa. Cmwlth. 1994).  While both mandatory and discretionary provisions enacted by the General Assembly are meant to be followed, failure to follow a mandatory provision invalidates the action involved while failure to follow a discretionary provision does not invalidate the action involved.  JPay, Inc. v. Pa. Dept. of Corrections, 89 A3d 756 (Pa. Cmwlth. 2014).     

In this case, whether the statute at 66 Pa.C.S. § 1410(1) is mandatory or discretionary, the General Assembly intended that the Commission should have either refused to accept the complaint or accepted the complaint but informed the Complainant that she needed to contact the Respondent before the complaint could proceed.  Since the Commission took neither of these actions, but rather sent the matter for hearing, the question arises as to what, if anything, the presiding officer should do with the complaint.  

My research has not uncovered any Commission decisions or orders addressing how a presiding officer should process a complaint where the complaint indicates that the customer failed to first contact the utility and where the utility fails to address this deficiency in its pleadings.  The Commission’s Rules of Practice and Procedure and the Commission’s regulations governing formal complaints at 52 Pa.Code §§ 56.171-56.174 do not provide any guidance to the presiding officer.  

It is not clear that once the Commission accepts a complaint and the utility fails to raise the issue in its pleadings, that the presiding officer can simply dismiss a complaint on his or her own motion, pursuant to 66 Pa.C.S. § 1410(1), because a customer failed to contact the utility prior to filing the complaint.  Since the Commission’s regulations fail to provide any guidance on this issue and it is therefore unclear that the presiding officer can dismiss a complaint on his or her motion under the circumstances stated above, I will not do so in this case.  

Rather, in order to provide the Commission with a complete decision to review, I will discuss and rule on the merits of the Complainant’s complaint.  I will not determine whether 66 Pa.C.S. § 1410(1) is mandatory or discretionary because my decision on the merits finds in favor of the Respondent.  Therefore, the Commission’s failure to comply with 66 Pa.C.S. § 1410(1) does not harm or prejudice the rights of the Respondent and constitutes harmless error.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 444 A.2d 832 (Pa. Cmwlth. 1982).  The Commission may, at its discretion, address the authority of a presiding officer to dismiss a complaint on his or her motion under the circumstances outlined above.    

Turning to the merits of the Complainant’s complaint, the Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Here the Complainant alleges overbilling by the Respondent.

Since the Complainant’s complaint alleges overbilling, the Complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) (Waldron).  In Waldron, the Commission concluded that a complainant may establish a prima facie overbilling case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the Complainant has submitted such evidence, the burden of going forward with the evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant would prevail.  If the Respondent places evidence into the record to rebut the Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, the Complainant must rebut the Respondent’s evidence by a preponderance of the evidence.

Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980).

The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milkie).  The Commonwealth Court held that the Commission’s requirement that a complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate, the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.

Subsequent to the Milkie decision, the Commission has determined that it may consider the billing history of the account, any change in usage pattern or any other relevant facts or circumstances that come to light during the proceeding.  Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Co., Docket No. C-2010-2187197 (Order entered November 15, 2011).  The Waldron rule protects the Complainant from dismissal because of her inability to produce direct proof that her meter has malfunctioned.

As noted above, the burden of proof always remains with the Complainant and if the Respondent presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met her burden of proof.  The Commonwealth Court in Milkie emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of overbilling.  Burleson v. Pa. Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983).

In this case, the Complainant’s complaint alleges that she is paying more for her electricity than she should be, but fails to specify a particular time period when the alleged overbilling occurred.  The Complainant’s and her husband’s testimony provided no additional specificity.  Generally, the Complainant and her husband testified that their electric bills are too high.  I will provide some background before addressing that Complainant’s contention.

The Complainant and her husband currently reside at 353 Buck Boulevard, White Haven, Luzerne County.  N.T. 7.  The Complainant and her husband built the residence in 1999.  N.T. 7.  The residence has approximately 2,200 square feet of floor space.  N.T. 7.  The residence has four bedrooms, living room, dining room, kitchen, family room, and two bathrooms.  N.T. 7-8.  The residence has no basement but does have crawl space underneath it.  N.T. 15-16.  

The residence has an electric stove, refrigerator, five flat screen televisions, dishwasher, freezer, microwave, two computers, electric hot water heater and electric baseboard heat.  N.T. 8-9.  The Complainant and her husband installed the dishwasher but it is not hooked up.  N.T. 8.  The residence has no central air conditioning.  N.T. 9.  The Complainant’s husband explained that in June 2014 they had removed the propane furnace originally installed in the residence and installed electric baseboard heat.  N.T. 9-11.  The Complainant uses two portable space heaters.  N.T. 46-48.  The space heaters are 1,500 watts each.  N.T. 48-49.  The residence has a well with a well pump.  N.T. 26-27.

In addition to the Complainant and her husband, their son, daughter in law and two grandchildren, one three years old and the other ten months old, reside at the residence.  N.T. 9-11.  Their son and daughter in law moved in with them approximately four and a half years ago.  N.T. 12, 24.  The Complainant and her husband also have custody of Lisa, who resides with them.  N.T. 23-24.  Lisa has lived with the Complainant and her husband for approximately fourteen years.  N.T. 24.     

The Complainant’s husband stated that their electric bills have increased substantially since 2013.  N.T. 10.  He testified that the Respondent replaced the electric meter at the house in 2012 after a tree fell on the meter, damaging it.  N.T. 13-14.  According to the Complainant’s husband, the bills just keep increasing.  N.T. 14.  

The Complainant testified that since she and her husband have resided at their current address, the electric bills have increased steadily.  N.T. 19-21.  She stated that, compared to other people’s electric bills, the bills for her residence were abnormal.  N.T. 25.  

In response to the Complainant’s testimony, the Respondent first presented evidence concerning the Complainant’s contacts with the Respondent since 2012.  According to the Respondent’s records, the Complainant did not contact the Respondent in 2013 to express concerns about her electric usage.  N.T. 32, PPL Ex. 2.  In addition, prior to September 2014, when the Complainant filed her formal complaint with the Commission, the Respondent has no record of any contacts from the Complainant concerning her electric usage.  N.T. 32, PPL Ex. 2.  
After the Complainant filed her formal complaint in September 2014, the Respondent attempted to contact the Complainant by telephone on October 14, 2014, November 15, 2014 and December 17, 2014 to resolve her complaint.  N.T. 33-34, PPL Ex. 2.  The Complainant did not return any of these telephone calls according to the Respondent’s records.  N.T. 34-35, PPL Ex. 2.  In addition, on October 28, 2014, the Respondent had telephone contact with the Complainant but lost contact with the Complainant.  N.T. 33, PPL Ex. 2.  The Respondent also sent a letter to the Complainant on October 14, 2014 to attempt to resolve the complaint.  N.T. 44, PPL Ex. 2.

Because the Complainant did not respond to the October 14, 2014, November 15, 2014 and December 17, 2014 telephone messages, the Respondent was unable to further investigate the Complainant’s complaint.  N.T. 34.  The Respondent’s witness, Sherry Shafer explained that the Respondent could not conduct an in home investigation of the Complainant’s electric usage at the residence without an appointment.  N.T. 34.  Ms. Shaffer testified that a customer had to be present when the Respondent’s employee conducted an in home investigation.  N.T. 34.  

Ms. Shaffer reviewed the account activity statement for the Complainant’s account.  Generally the account activity statement indicates that the Complainant’s winter electric usage has increased over the past three years.  N.T. 36, PPL Ex. 1.  For February 2011, the Complainant’s usage was 2,558 kilowatt hours (kWh).  N.T. 36, PPL Ex. 1.  The usage increased to 3,602 kWh in February 2102, 3,070 kWh in February 2013 and 7,652 kWh in February 2014.  N.T. 36, PPL Ex. 1.  

For March 2011, the Complainant’s usage was 2,040 kWh.  N.T. 37, PPL Ex. 1.  The usage increased to 2,060 kWh in March 2012, 4,412 kWh in March 2013 and 7,546 in March 2014.  N.T. 37, PPL Ex. 1.  

In contrast, Ms. Shaffer observed that the account activity statement indicates that the Complainant’s summer electric usage has been consistent for the last four years.  For July 2011, the Complainant’s electric usage was 1,747 kWh.  N.T. 38, PPL Ex. 1.  The usage was 1,748 kWh for July 2012, 1,776 kWh for July 2013 and 2,311 kWh for July 2014.  N.T. 38, PPL Ex. 1.

For August 2011, the Complainant’s electric usage was 1,800 kWh.  N.T. 38, PPL Ex. 1.  The usage was 1,904 kWh for August 2012, 2,356 kWh for August 2013 and 1,963 kWh for August 2014.  N.T. 38, PPL Ex. 1.  

Having provided a brief summary of the testimony of the Complainant and the Respondent, I will now address the Complainant’s arguments regarding the alleged overbilling by the Respondent.  The Complainant did not provide any evidence regarding her electricity usage other than general assertions that her bills were too high.  

[bookmark: _GoBack]The Complainant’s evidence regarding the alleged overbilling consisted only of unsupported assertions.  These assertions, no matter now honest or strong, cannot form the basis of a finding in her favor.  Assertions, personal opinions or perceptions do not constitute factual evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987)  Even pro se complainants must provide relevant and necessary information.  The Complainant in this case proceeded pro se by choice and bore the risk of doing so.  Groch v. Unemployment Comp. Bd. of  Review, 472 A.2d 286 (Pa. Cmwlth 1984); Vann v. Unemployment Comp. Bd. of Review, 494 A.2d 1081 (Pa. 1985) 

The evidence presented shows that there are enough appliances in the residence using electricity to indicate that the Complainant’s potential for energy utilization is not low.  The Complainant indicated that the residence had an electric stove, refrigerator, five flat screen televisions, freezer, microwave, two computers, electric hot water heater and electric baseboard heat.  In addition, the Complainant uses two portable space heaters.  The number of electric appliances indicates that the Complainant’s potential for energy usage is high.

In addition there are currently seven people living at the residence.  The number of people residing with the Complainant went up when the Complainant’s son and daughter in law moved to the residence, leading to the potential for increased usage.  After the Complainant’s son and daughter in law moved to the residence, they had two children, leading to the potential for further increased usage.

The Complainant’s prior billing history does not show any abnormalities.  The Respondent’s account activity statement for the Complainant does not indicate any change in the Complainant’s usage pattern.  Rather, the Respondent’s account activity statement for the Complainant shows that her usage over the past four years has consistently been higher in the winter than in the summer.    

Given these facts, the Complainant has failed to demonstrate by a preponderance of the evidence that the Respondent has over billed her.  For the foregoing reasons, I will deny the Complainant’s complaint and enter the following order.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa.C.S. § 701.

		2.	The burden of proof in this proceeding is on the Complainant.  66 Pa.C.S. § 332(a),

		3.	The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa.C.S. § 332(a).

		4.	The Complainant’s burden of proof in this proceeding is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980)  



ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Barbara Williams against PPL Electric Utilities Corporation Docket No. C-2014-2444878 is denied.

		2.	That the proceeding at Docket No. C-2014-2444878 is marked closed.


Date:	February 23, 2015					/s/					
		David A. Salapa
		Administrative Law Judge
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