BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jack Walter						:	
							:
v. :		C-2013-2394493
:
National Fuel Gas Distribution Corporation 		:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


INTRODUCTION


		This Initial Decision denies Complainant’s request.


HISTORY OF THE PROCEEDING


On November 27, 2013, Jack Walter (Complainant or Mr. Walter) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against National Fuel Gas Distribution Corporation (NFG or Respondent) alleging NFG failed to properly restore his sidewalk and driveway following installation of a new gas line along the frontage.  Further, Mr. Walter alleged when NFG returned to make repairs, it made those repairs in an unacceptable and unreasonable manner.  Complainant requested the Commission order NFG to make the appropriate repairs.  

		NFG filed an answer in response to the complaint on December 17, 2013, in which it generally denied an issue existed concerning the restoration of the sidewalks and surrounding area on Mr. Walter’s property.  NFG acknowledged temporary repairs to the sidewalk were made later in 2013 due to approaching winter weather and NFG planned to return in the spring of 2014 to install a permanent patch.         

By Telephonic Hearing Notice dated August 1, 2014, the Commission notified the parties an initial telephonic hearing in this case was scheduled for Tuesday, September 16, 2014.  On August 7, 2014, the presiding officer issued a Prehearing Order setting forth the date and time of the scheduled hearing.    

On September 16, 2014, the presiding officer convened the parties and conducted a hearing at which time Complainant appeared pro se and testified on his own behalf.  Mr. Walter offered seven (7) exhibits, which were marked and admitted as Complainant Exhibits 1 through 7.  Respondent was represented by Luke E. Anderson, Esquire, who presented the testimony of one witness and offered six (6) exhibits, marked and admitted as NFG Exhibits A-4; B-4; C-3; D-2; D-3 and C-5.  Complainant and Respondent issued final statements on the record.  The transcript of the hearing contains seventy-five (75) pages and was received on September 29, 2014.  

On November 3, 2014, the presiding officer closed the hearing record by issuing the Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant resides at 1011 South Morgan Street, Meadville, Pennsylvania (service address) where he has been a customer of NFG since 1981.  (Tr. 10).  

2.	 In October 2013, Respondent worked on its gas mainline renewal project along Morgan Street in Meadville, Pennsylvania.  (Tr. 11).

3. 	As part of its mainline renewal project, Respondent dug up the mainline which had been installed in front of the service address between the sidewalk and the paved street and replaced it with new pipe.  (Tr. 12).
4. 	Due to encroaching inclement winter weather in October 2013, Respondent installed cold patch asphalt material where the driveway apron had been removed for the renewal project.  Some cold patch asphalt material extended to the curb by the driveway but NFG did not disturb the curb during its renewal project.  (Tr. 42-44, 59, 61; NFG Exhibit B4).

5.	In May 2014, NFG returned to the service address and did remedial work to restore the driveway slabs and sidewalk.  NFG removed the temporary cold patch driveway installed in October 2013 and replaced it with concrete.  (Tr. 30-33, 35-36, 47; NFG Exhibits C‑3 & D-2).  

6.	When Respondent installed the concrete apron to the driveway at the service address in May 2014, the depth of the concrete fore-face on the driveway was only 4.5 inches along a six-inch section of the edge but reached a depth of six inches a few inches just inside the outer lip of the concrete apron in one corner where the apron meets the sidewalk.  (Tr. 16, 47, 57; Complainant Exhibit 4).

	7.	Local ordinances require the depth of the concrete on the driveway apron to be at least six inches.  (Tr. 16, 17; Complainant Exhibit 2).

8.	In May 2014 when Respondent installed the concrete apron to the driveway at the service address, the concrete apron extended by a few inches over the asphalt road surface.  Local ordinances require the landowner to replace the driveway approach (comprised of the concrete apron) if in the future the local municipality’s equipment damages the apron by snow plowing or milling the surrounding street surface.  (Tr. 16, 22-24, 43; Complainant Exhibit 2; NFG Exhibits C-3, C-5 & D-2).

9.	When installing the new concrete driveway slab, Respondent’s restoration contractor removed the cold patch asphalt on the curb and then smoothed additional concrete over the surface of the surrounding curb in order to level out the curb, to make for a more smooth approach over the existing curb which had deteriorated, and to smooth the top of the existing curb so it would match the driveway.  (Tr. 44, 56, 59, 61; NFG Exhibits C-3 & D-3).

10. 	After learning about Complainant’s concerns about the condition of the curb and the thickness of the driveway apron, Respondent met with Ms. Smith from the City of Meadville in June 2014 to review the remedial work done at the service address and to determine whether the remedial work met with requirements from the City of Meadville.  (Tr. 47-49; Complainant Exhibits 1 & 2).

11.	In June 2014, Ms. Smith inspected the thickness of the fore-face of the concrete driveway slab and just beyond the concrete face on the driveway apron.  Ms. Smith also considered the condition of the adjacent curb.  (Tr. 48, 49, 53, 57; Complainant Exhibits 1 & 4).

12.	The City of Meadville’s inspector, Jeanne Smith (Ms. Smith), inspected Complainant’s driveway in June 2014 and determined the repairs made by Respondent to Complainant’s driveway were in compliance with local ordinances.  (Tr. 24-29; Complainant Exhibits 1 & 2).

13.	There is no functional impairment or damage to the integrity of the driveway, and the lack of depth in one small section of the apron is not esthetically displeasing and is not visible to the naked eye.  (Tr. 68; Complainant Exhibits 4 & 6; NFG Exhibits C5 & D3).

DISCUSSION

		On November 27, 2013, Complainant filed a formal complaint alleging NFG failed to properly restore his sidewalk and driveway following installation of a new gas line along the frontage.  As clarified at the start of the hearing on September 16, 2014, Complainant’s issue with NFG is “whether or not NFG acted appropriately in the work that was done in the curb area by the driveway and the thickness of the driveway apron.  Complainant requested the Commission order NFG to remove the damaged curb and driveway apron and replace it correctly.”  (Tr. 8, 20).    
 
Responsibility of Public Utility

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  66 Pa.C.S.A. § 1501.

The Commission has the authority and responsibility to define reasonable service under 66 Pa.C.S.A. § 1501 and § 1502.  The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.[footnoteRef:1]  The term “service” should be “used in its broadest and most inclusive sense, including any and all acts done, rendered, or performed, and any and all things furnished or supplied…by public utilities…in the performance of their duties under the Public Utility Code.…”[footnoteRef:2]   [1:  	Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980). ]  [2: 
 	66 Pa.C.S.A. § 102.  
] 


Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof by substantial evidence.  66 Pa.C.S.A. § 332(a).  Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:3]   [3:  	Norfolk & Western Ry. Company v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa.Cmwlth. 1984).
] 


Upon a complainant’s presentation of evidence sufficient to satisfy initially the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer may shift to the public utility.  If the evidence presented by the public utility is of co-equal value or weight, the burden of proof has not been satisfied by that complainant.  A complainant still must provide additional evidence to rebut the contrary evidence presented by the public utility.[footnoteRef:4]   [4:  	Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967) and Burleson v. Pa. Pub. Util. Comm’n, 66 Pa.Cmwlth. 282, 443 A.2d 1373 (1982), aff’d 501 Pa. 443, 461 A.2d 1234.] 


Complainant’s Position
	
		Complainant requests the Commission order NFG to remove the damaged curb and driveway apron and replace it correctly because NFG failed to act appropriately in the work it did in the curb area by his driveway and the thickness of the driveway apron.  Mr. Walter contends the driveway slab is not six inches deep and presented pictures to show the deficit.  In addition, Complainant contends the curb was damaged and should be redone by NFG.  Lastly, Complainant argues the street edge of the driveway slab extends over the asphalt surface of the road surface (instead of being below the asphalt surface) and will be damaged by snow plows and/or re-grading machinery.  Complainant insists NFG must be held responsible to fix the defective curb and driveway apron.   

Respondent’s Position

		NFG argues Mr. Walter presented no evidence that NFG failed to properly install the sidewalk and driveway apron upon completion of the gas line replacement project during the fall of 2013.  NFG contends it did not remove or damage the curb located in front of the service address, although it admitted its contractor did use concrete to smooth the top edge of the curb, which had begun to deteriorate.  NFG returned to the service address in May 2014 to remove the temporary patch material and replace it with permanent concrete work.  NFG contends it performed the permanent remedial work in an appropriate manner which was accepted by the local municipality’s inspector.  Lastly, NFG argues it never damaged the curb and the work done to the curb by the contractor was meant to smooth out the appearance of the curb after the driveway slab work was completed.  NFG contends it provided reasonable and adequate customer service to Mr. Walter.

Conclusion

Complainant testified his curb and driveway were damaged when NFG removed them in order to install a new gas line in front of his residence.  When NFG made repairs to the area of the curb and driveway apron, Mr. Walter contends NFG improperly installed a new curb and apron.  Complainant insists NFG should be forced to replace the curb and apron.  The evidence, as presented by both parties, revealed the sidewalks and driveway apron were repaired in an appropriate and reasonable manner.  NFG did not cause any damage to the curb, as Mr. Walter claims, when installing the new sidewalk and apron.  The items NFG installed appear normal and function appropriately.  Furthermore, NFG did not remove the curb and the work it did to smooth over the top edge of the curb was intended by NFG to help Complainant by smoothing out the surface and leaving Complainant with a more polished appearance.  

Complainant failed to provide sufficient evidence to show Respondent did not provide reasonable and adequate customer service when NFG repaired damage incurred while NFG replaced the natural gas line.  The regulations require NFG to provide reasonable service – not perfect service.[footnoteRef:5]  Photographs admitted into evidence illustrate the area currently does not show any functional or esthetic damage.  Specifically, Complainant’s Exhibit 4 shows clearly how minor and inconsequential is the lack of depth over a very small portion of the driveway apron.  The lack of depth for a small portion of the driveway apron is minimal and, upon inspection by the City of Meadville’s representative, did not lead the local authority to find non-compliance with its ordinances.  Accordingly, this formal complaint is denied in the ordering paragraphs below.  [5: 	 	DeFrancesco v. West Penn Power Company, 329 Pa.Super. 508, 478 A.2d 1295 (1984).  See also 66 Pa.C.S.A. § 1501.] 


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

		2.	Complainant carries the burden of proving Respondent failed to provide reasonable and adequate customer service or to make repairs in an appropriate manner.  66 Pa.C.S.A. § 1501.

		3.	Complainant did not meet the burden of proving Respondent failed to provide reasonable and adequate customer service or to make repairs in an appropriate manner.  66 Pa.C.S.A. § 1501.

ORDER


THEREFORE, 

IT IS ORDERED:

1. 	That the complaint of Jack Walter versus National Fuel Gas Distribution Corporation at Docket No. C-2013-2394493 is hereby denied.





2. 	That the docket of Jack Walter versus National Fuel Gas Distribution Corporation at Docket No. C-2013-2394493 shall be marked closed.


	 
Date:  January 27, 2015							/s/			
						Katrina L. Dunderdale
						Administrative Law Judge
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