BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Mark Neary						:
							:
	v.						:		F-2014-2430569
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Tiffany A. Hunt
Special Agent


INTRODUCTION

		
The customer filed this Complaint to appeal the decision by the Commission’s Bureau of Consumer Services (BCS).  This decision grants the customer’s request for a payment arrangement.


HISTORY OF THE PROCEEDING


On June 27, 2014, Mark Neary (Mr. Neary or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL, Company or Respondent).  In the Complaint, Mr. Neary alleged, inter alia, an inability to pay his electric utility bills.  As relief, Mr. Neary requested an affordable payment agreement to address a balance from a prior service address.  Complaint ¶ 4.

The Complaint is a timely appeal from a BCS informal decision at BCS Case No. 3197143.  BCS dismissed Mr. Neary’s informal complaint, pursuant to 52 Pa.Code § 56.35(a) (related to payment of outstanding balance as a condition of the furnishing of residential service to an applicant).

On July 28, 2014, PPL filed an Answer (Answer) to the Complaint.  In the Answer, PPL admitted that the Complainant contacted the Company to establish an electric service account.  At that time, PPL requested payment of the Complainant’s final balance from his former service address.  PPL denied that it had not provided the Complainant with the most advantageous payment agreement to which he is entitled.

A Corrected Telephone Hearing Notice dated August 5, 2014, advised the parties that an initial telephonic hearing was scheduled for Monday, September 22, 2014, at 10:00 a.m.  The case was assigned to me, pursuant to 52 Pa.Code § 56.174.

A Prehearing Order dated August 5, 2014, advised the parties of the date and time of the scheduled hearing, and informed them of the procedures applicable to this proceeding, which included the submission of documents prior to the hearing.

The initial telephonic hearing convened as scheduled on Monday, September 22, 2014, at 10:00 a.m.[footnoteRef:1]  Mr. Neary appeared pro se and testified on his own behalf.  Graig M. Schultz, Esq., counsel for the Respondent, presented the testimony of one witness, Sherry Shaffer, a Customer Service Representative for Respondent, who sponsored two exhibits (PPL Exhibits 1A and 1B), which were admitted into the record. [1:  	A tape recording of the hearing was made, no court reporter being present.] 


The record closed on September 22, 2014.


FINDINGS OF FACT

1. The Complainant is Mark Neary.

2. The Respondent is PPL Electric Utilities Corporation.

3. The Complainant previously received electric service from the Respondent at 636 Blue Mountain Road, Ashfield, PA (636 Blue Mountain Road) and 701 Eidem Road, Lehighton, PA (701 Eidem Road).

4. On April 11, 2011, PPL transferred the outstanding balance of $3,130.94 from the Complainant’s account at 636 Blue Mountain Road to his account at 701 Eidem Road.  PPL Exhibits 1A, 1B.

5. On April 12, 2011, a payment of $8.00 was credited to the Complainant’s account at 701 Eidem Road.  This is the last payment on the account for 701 Eidem Road.  PPL Exhibit 1B.

6. The Complainant has an outstanding balance of $4,647.47 from his account at 701 Eidem Road.  PPL Exhibit 1B.

7. In March 2013, the Complainant moved to 2234 Beaver Valley Pike, New Providence, PA (Service Address).

8. Electric service at the Service Address was in the name of the Complainant’s roommate until she moved out in February 2014.

9. On February 28, 2014, the Complainant applied for electric service in his name at the Service Address.

10. PPL informed the Complainant that he would have to make an upfront payment toward the outstanding balance from 701 Eidem Road before it would open a new account in his name.  

11. On February 28, 2014, the Complainant filed an informal complaint at BCS Case No. 3197143.

12. BCS dismissed the informal complaint at BCS Case No. 3197143, pursuant to 52 Pa.Code § 56.35(a) (related to payment of outstanding balance as a condition of the furnishing of residential service to an applicant).  

13. Prior to the hearing on his formal complaint, PPL placed the electric service at the Service Address into an “un-activated” account in the Complainant’s name (Account No. 7976084140).

14. The Complainant has not been billed for the charges that have accrued under the “un-activated” account in his name.

15. The Complainant now lives with his minor son at the Service Address.

16. The Complainant works 8 hours per day, 3 days per week and earns $12.00 per hour.

17. The Complainant also receives $72.00 every two weeks in unemployment compensation.

18. The Complainant’s annual household income is $16,848.00.

19. The Complainant’s annual household income is between 100% and 133% of the 2014 Federal Poverty Level Guidelines.

20. As of the date of the hearing, the Complainant’s account balance was $4,647.47.[footnoteRef:2]  Exhibit A. [2:  	PPL did not offer any testimony or exhibits to reflect the charges that have accrued under the “un-activated” account in the Complainant’s name.  PPL’s witness did indicate that the outstanding balance of $4,647.47 had not yet been transferred to the Complainant’s “un-activated” account at the Service Address.] 



DISCUSSION

In his formal Complaint, Mr. Neary alleged, inter alia, an inability to pay his electric utility bills.  As relief, Mr. Neary requested an affordable payment agreement to address a balance from a prior service address.  Complaint ¶ 4

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proving by substantial evidence that he is entitled to the requested relief.  66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

This proceeding is a de novo review of the BCS determination of an appropriate payment plan for this account.  52 Pa.Code § 56.403(a).  The term de novo simply means “anew” or “over again.”

The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requests for Commission-ordered payment agreements.  This law provides strict guidelines that the Commission must follow in handling customer complaints.

The Complainant previously received electric service from the Respondent at 636 Blue Mountain Road, Ashfield, PA (636 Blue Mountain Road) and 701 Eidem Road, Lehighton, PA (701 Eidem Road).  On April 11, 2011, PPL transferred the outstanding balance of $3,130.94 from the Complainant’s account at 636 Blue Mountain Road to his account at 701 Eidem Road.  PPL Exhibits 1A, 1B.  On April 12, 2011, a payment of $8.00 was credited to the Complainant’s account at 701 Eidem Road.  PPL Exhibit 1B.  This is the last payment on the account at 701 Eidem Road.  PPL Exhibit 1B.  The Complainant has an outstanding balance of $4,647.47 from his account at 701 Eidem Road.

		In March 2013, the Complainant moved to 2234 Beaver Valley Pike, New Providence, PA (Service Address).  Electric service at the Service Address was in the name of the Complainant’s roommate until she moved out in February 2014.  On February 28, 2014, the Complainant applied for electric service in his name at the Service Address.  PPL informed the Complainant that he would have to make an upfront payment toward the outstanding balance from 701 Eidem Road before it would open a new account in his name.  On February 28, 2014, the Complainant filed an informal complaint at BCS Case No. 3197143.  BCS dismissed the informal complaint at BCS Case No. 3197143, pursuant to 52 Pa.Code § 56.35(a) (related to payment of outstanding balance as a condition of the furnishing of residential service to an applicant).  The Complainant timely appealed this BCS decision.

Prior to the hearing, PPL placed the electric service at the Service Address into an account in the Complainant’s name (Account No. 7976084140).  The Complainant has not been billed for the charges that have accrued under the “un-activated” account in his name.  PPL’s witness testified, “It’s technically under Mr. Neary but it’s considered a held order until the decision is made as to the amount that is going to be agreed upon that he needs to pay to activate it.”  PPL’s position is that Mr. Neary must pay $1,000 upfront and then enter into a 60-month payment agreement for his outstanding balance before his account can be “activated.”  

Before addressing the Complainant’s request for a payment arrangement, I will address his current status at the Service Address since his status as either an applicant or customer affects the applicability of the Commission’s Regulation at 52 Pa.Code § 56.35.  

It appears that by placing electric service at the Service Address into an “un-activated” account in the Complainant’s name, PPL has chosen to treat the Complainant as a user without contract.  The Commission’s Regulations define a user without contract as:

A person as defined in 66 Pa.C.S. § 102 (relating to definitions) that takes or accepts public utility service without the knowledge or approval of the public utility, other than the unauthorized use of utility service as defined in this section.


52 Pa.Code § 56.2.

		In its Order at Rulemaking to Amend the Provisions of 52 Pa. Code, Chapter 56 to Comply with the Provisions of 66 Pa.C.S., Chapter 14; General Review of Regulations, Docket No. L-00060182 (Order entered June 13, 2011) (Chapter 14 Order) in Attachment One, Pgs. 26-31, the Commission discussed this definition of user without contract.  According to the Commission, “[a] user without contract situation normally arises when the utility company chooses to let the service remain on after a ratepayer vacates a property and discontinues service.”  Chapter 14 Order, Attachment One, Page 29.  Relevant to this case, the Commission stated that a user without contract situation can arise when a ratepayer moves from a property and a roommate remains at the premises.  Chapter 14 Order, Attachment One, Page 29.

		The Commission acknowledged that a user without contract receives service without the explicit approval of the utility.  However, the Commission noted that the utility could prevent this situation by disconnecting utility service after the previous customer has vacated the premises and discontinuing service to the premises.  Chapter 14 Order, Attachment One, Page 30.

		The Chapter 14 Order does not indicate whether a user without contract is actually a customer of the utility.  In Michael John Sottile v. Philadelphia Gas Works, Docket No. C-2013-2352676 (Order entered December 24, 2013), the Commission agreed with the ALJ that the Complainant was a customer after applying for service and receiving service.  The Complainant was therefore entitled to a monthly bill pursuant to 52 Pa.Code § 56.11 even though the Complainant was apparently a user without contract.  The Commission also concluded that the utility could issue a make-up bill to the Complainant as a user without contract pursuant to 52 Pa.Code § 56.14.

		The Commission’s decision in Sottile contradicts the Commission’s decision in Gregory Berry v. Philadelphia Gas Works, Docket No. F-2010-2163390 (Order entered December 1, 2011) where the Commission concluded that because the Complainant failed to complete the application process for a residential account, he could not be classified as a customer.  The Sottile decision does not cite or distinguish Berry.  In the recent decision of Haynesworth v. Philadelphia Gas Works, Docket No. C-2013-2388558 (Order entered November 4, 2014), the Commission referred to the Complainant, a user without contract, as a customer for the time period after the Complainant contacted the utility company to have service placed in his name.  Haynesworth references both Sottile and Berry.

		Consistent with the Commission’s decisions in Haynesworth and Sottile, I will treat the Complainant in this case as a customer.  I reach this conclusion because Section 1403 defines customer as:  

A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  The term includes a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory of the public utility.

66 Pa.C.S. § 1403.

  The Complainant is now a natural person in whose name a residential service account is listed.  The Complainant is now primarily responsible for the charges that have accrued at the Service Address.  Additionally, the Complainant may always have been a customer, either if his name was added to the lease of the Service Address after he moved in during March 2013 or if he has an oral lease.  Under those circumstances, the Complainant would have been an adult occupant whose name appears on the lease of the property for which 
the residential utility service is requested.

Because the Complainant is a customer as opposed to an applicant, the Commission’s Regulation at 52 Pa.Code § 56.35 (related to payment of outstanding balance as a condition of the furnishing of residential service to an applicant) does not apply to this case.  Instead, the statute at 66 Pa.C.S. § 1405(a) authorizes the Commission to establish payment arrangements pursuant to the terms of 66 Pa.C.S. § 1405(b).

The Complainant has a poor payment history.  On April 12, 2011, a payment of $8.00 was credit to the Complainant’s account.  This is the last payment from the Complainant to PPL.  The Complainant testified that he was unemployed for approximately four years, but is now working and receiving unemployment compensation.  PPL did not present any evidence that the Complainant has defaulted on prior Commission-ordered payment arrangements.  Due to this lack of evidence of a previous Commission-ordered payment arrangement and because his employment situation has improved, I conclude that the Complainant is entitled to a Commission-ordered payment arrangement on his outstanding balance.  This outstanding balance includes the remaining balance from his account at 701 Eidem Road as well as the charges that have accrued under the “un-activated” account in his name at the Service Address.

The Complainant lives with his minor son at the Service Address.  The Complainant works 8 hours per day, 3 days per week and earns $12.00 per hour.  The Complainant also receives $72.00 every two weeks in unemployment compensation.  The Complainant’s annual household income is $16,848.00.  For a household of two, the Complainant’s household income is between 100% and 133% of the 2014 Federal Poverty Level Guidelines; he is a Level 1 customer.  As a Level 1 customer, the Commission is authorized to provide the Complainant with five years or sixty months to resolve his unpaid balance.  66 Pa.C.S. § 1405(b)(1).  The Complainant must make the monthly payment for his current charges and arrearage payment as set forth in this decision.

		The Complaint is sustained.


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

		2.	The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).

		3.	The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq., applies to this proceeding.

4.	The statute at 66 Pa.C.S. § 1405(a) authorizes the Commission to establish payment arrangements pursuant to the terms of 66 Pa.C.S. § 1405(b).  

[bookmark: _GoBack]ORDER


THEREFORE,

IT IS ORDERED:

1. That the Formal Complaint filed by Mark Neary against PPL Electric Utilities Corporation at Docket No. F-2014-2430569 is sustained.

1. That Mark Neary shall make monthly payments consisting of his current charges (or budget bill) plus 1/60th of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order in this case.  

1. That as long as Mark Neary keeps the payment schedule stated in this order, PPL Electric Utilities Corporation shall not suspend or terminate his electric utility service except for valid safety or emergency reasons or assess late payments or finance charges against his account.

1. That, if Mark Neary does not keep the payment schedule stated in this order, PPL Electric Utilities Corporation is authorized to suspend or terminate his electric utility service in accordance with the Commission’s statute and regulations.  

1. That the Secretary mark this docket closed.


Date: January 13, 2015 			/s/			
		Tiffany A. Hunt
					Special Agent
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