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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission and Amendment (Petition)[footnoteRef:1] of Michael Robinson (Complainant or Mr. Robinson) filed on November 6, 2014, concerning our Final Order entered on November 13, 2014, which adopted the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on October 10, 2014, in the above-captioned proceeding.  No Answer to the Petition was filed.  For the reasons stated below, we shall deny the Complainant’s Petition for Rescission and Amendment. [1: 	We note that this filing was labeled by the Complainant as “Exceptions” to ALJ Dunderdale’s October 10, 2014 Initial Decision.  However, as discussed infra, since these Exceptions were not timely filed and perfected until November 24, 2014, due to administrative inadequacies of the late-filed Exceptions, and a Final Order adopting the Initial Decision had already been entered on November 13, 2014, we are treating the Complainant’s Exceptions as a petition for rescission and amendment of a Commission order.  For the sake of consistency herein, the “Exceptions” will be referred to as “Petition” and the “Replies to Exceptions” will be referred to as the “Answer to the Petition” or simply “Answer.”] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On March 17, 2014, Mr. Robinson filed a Formal Complaint (Complaint)[footnoteRef:2] against PECO alleging a reliability, safety or quality problem with PECO’s electric service.  The Complainant alleged a long-term outage beginning on February 4, 2014, which resulted in Mr. Robinson being forced out of his residence for almost one month.  For relief, the Complainant requested a payment from PECO totaling $80,000 for damages caused by the outage, and also requested that the Commission find that PECO failed to provide reasonable and adequate customer service.  Complaint at 2-3, I.D. at 1.  Since there was no evidence that the Complainant served a copy of the Complaint on PECO, the Commission’s Secretary served the Complaint on PECO on April 1, 2014. [2: 	This Complaint is an untimely appeal of a Bureau of Consumer Services (BCS) informal decision at BCS Case No. 3187167, dated February 20, 2014. ] 


		On April 17, 2014, PECO filed an Answer/New Matter to the Complaint in which it denied the material allegations contained in the Complaint.  

		On June 5, 2014, a telephonic hearing was held in this matter.  The Complainant appeared pro se and testified.  The Complainant offered five exhibits (Complainant Exhibits I through 5), which were all admitted into the record.  PECO appeared and was represented by Shawane L. Lee, Esq., who presented the testimony of three witnesses and offered five exhibits (PECO Exhibits 1 through 5) during the hearing, which were all admitted into the record.  The record in this case contains a 179-page transcript and ten exhibits.  The Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.  The record was closed on June 27, 2014.  I.D. at 2.

		On October 10, 2014, the Commission issued ALJ Dunderdale’s Initial Decision, which dismissed the Complaint.  I.D. at 9.  Since no timely Exceptions to the ALJ’s Initial Decision were filed by the October 30, 2014 deadline, the Commission’s Secretary entered a Final Order on November 13, 2014, permitting the decision of Administrative Law Judge Katrina L. Dunderdale to become final without further Commission action.  As noted, supra, on November 6, 2014, the Complainant filed a Petition for Rescission and Amendment of the Commission’s November 13, 2014 Order.  PECO did not file an Answer to the Petition.

Background

The Complainant resides with his wife and his twenty-five year old son at 909 Wagontown Road, Coatesville, Pennsylvania (Service Location) and receives electric service from PECO.  The Service Location is a single-family home and the Complainant has lived there for thirty years.  Tr. at 7, 8, 38, 45; I.D. at 2.  The Complainant averred that there was a power outage at the Service Location on February 4, 2014, due to a snow storm.  After power was restored on February 7, 2014, the Complainant alleged that a power surge caused damage to his appliances.  Mr. Robinson believes faulty PECO equipment caused the power surge.  Tr. at 16, 17, 96, PECO Exh. 1; I.D. at 2-3.  The Complainant testified that that he had to move his family to a hotel from February 7, 2014, to February 22, 2014, because of the damage to his appliances and lack of heat in his home.  The record indicates that the Complainants’ homeowners’ insurance company paid most of the costs of replacement but did not pay the entire claim he submitted for damages during the power outages and surges.  As such, the Complainant spent almost $4,000 to cover the entire cost of replacing electrical appliances, equipment and wiring at the service address.  Tr. at 34.  For relief, the Complainant requested the Commission to address PECO’s failure to provide customer service on a reliability, safety or quality problem and that PECO be ordered to reimburse him for property damage, mental anguish, hotel and food costs, and lost time from work totaling $80,000.  Id. at 13-14, 29, 44-45, I.D. at 5. 

PECO contended that the Complainant’s electric service was interrupted due to an ice storm that caused extensive damage throughout its service territory.  PECO averred that the power outage at the Service Location was caused by a series of weather events beyond the Company’s control and not as a result of failure of its equipment.  Answer at 3.  PECO claimed that its equipment was not defective as alleged by the Complainant and it was not negligent in how it maintained its equipment or in how it handled the emergency situation which developed on February 4, 2014. I.D. at 6.  According to PECO, from February 4, 2014, to February 11, 2014, it issued six press releases, which indicated its service territory was negatively impacted by a winter ice storm.  PECO asserted that the ice storm created 3,885 total police/fire and wire jobs within PECO’s service territory, 884 road closure jobs that needed PECO’s assistance, 1.1 million customer calls, and at some point during the storm almost forty-three percent of PECO’s customers experienced an outage.  I.D. at 5 (citing Tr. at 86, 87, 100; PECO Exhs. 2 and 5).  PECO argued that that it provided reasonable and adequate service to the Complainant.  I.D. at 6.

Discussion
Legal Standards

	A.	Nature of Filing

We begin by considering the nature of the Complainant’s filing, because the analysis to be applied depends on the type of filing before us.  As noted above, no parties filed timely Exceptions to the ALJ’s Initial Decision by the required due date of October 30, 2014.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the decision of the ALJ became final by Order entered November 13, 2014, without further Commission action.  Nevertheless, on November 6, 2014, the Complainant filed what he intended to be “Exceptions” to the Initial Decision.  Those “Exceptions,” which needed to be perfected due to a missing signature, were not accepted by the Commission until November 24, 2014, which was beyond the fifteen day deadline after the date that the Initial Decision became final to file a petition for reconsideration.  However, because the Complainant is appearing pro se, we shall exercise our discretion, pursuant to Section 5.572(d) of our Regulations, 52 Pa. Code § 5.572(d), and consider the Complainant’s “Exceptions” as a petition for rescission and amendment of the Commission’s final order.

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  Normally, we expect petitioners to raise challenges in a petition for reconsideration within the fifteen-day time limit established by Section 5.572(c).  52 Pa. Code § 5.572(c).  The fifteen-day time limit provides a party with sufficient time to review our orders and bring any perceived factual discrepancies to our attention.  Further, it provides a necessary measure of certainty to the parties involved, allowing for finality in the administrative process.  Rescission, in contrast, should be utilized by petitioners only if circumstances warrant special relief.  Feleccia v. PPL Electric Utilities Corp., et al., Docket No. C-20016210 (Order entered March 7, 2003) at 2. 

Furthermore, Section 703(g) of the Code provides us with the discretionary authority to rescind or amend our orders.  66 Pa. C.S. § 703(g).  However, a petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

	B.	Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving by substantial evidence he is entitled to the requested relief.  66 Pa. C.S. § 332(a).  To satisfy this burden, Complainant must show Respondent utility is responsible or accountable for the problem described.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  Complainant must show this fact to be true by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that evidence presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S.A. § 704.  Furthermore, more evidence is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  66 Pa.C.S.A. § 1501.

The Commission has the authority and responsibility to define reasonable service.  66 Pa. C.S. § 1501 and § 1502.  The Commission approves the cost of providing a utility system that is designed to provide reasonable service at reasonable rates – not perfect service without regard to cost.  Since reasonable service may result in occasional loss of service or property damage, the Commission is permitted to limit liability.  See DeFranscesco v. West Penn Power Company, 329 Pa. Superior Ct. 508, 478 A.2d 1295 (1984).

ALJ’s Initial Decision

		ALJ Dunderdale made twenty-two Findings of Fact and reached four Conclusions of Law.  I.D. at 2-6, 8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In her Initial Decision, the ALJ acknowledged upfront that any payment for damages requested by the Complainant is denied because it is outside this Commission’s jurisdiction to award damages.  I.D. at 6,  Footnote 1.[footnoteRef:3]  As such, the proceeding focused on whether PECO failed to provide service on a safety, reliability or quality problem.  Id. at 6.   The ALJ noted that while the testimony presented by both parties clearly proved that Mr. Robinson experienced a long-term power outage, the testimony also revealed that the outage was caused by forces beyond PECO’s control.  The ALJ opined that the Complainant did not provide more evidence than PECO to prove that the power outage was the direct result of a failure by PECO to provide reasonable and adequate service.  Id. at 8.  The ALJ also concluded that Mr. Robinson’s averments regarding damage to his personal property and having an uninhabitable residence are not sufficient proofs that PECO’s equipment was faulty or that it provided unreasonable or inadequate service.  Id.  [3: 	 	A request for damages must be denied as outside the Commission’s jurisdiction.  See Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).
] 


The ALJ acknowledged that whenever the Complainant notified PECO that he lost electric service, PECO sent field technicians to the Service Location on multiple occasions to address the Complainant’s outage issues during a severe winter storm.  She acknowledged that on some of those occasions, the Complainant was not at home  because of the weather and lack of heat and that it would have been more helpful if PECO would have notified the Complainant when its crews were planning to visit the service address and/or the area where the service address was located.  Nevertheless, the ALJ noted that PECO did respond to Mr. Robinson’s calls and did the best it could, given the circumstances, to restore service to the Complainant.  Id.

		Consistent with all of the above findings, the ALJ dismissed the Complaint because the Complainant failed to meet his burden of proving that PECO did not provide reasonable and adequate service, pursuant to Sections 332(a) and 1501 of the Code, 66 Pa. C.S. §§ 332(a), §1501, in how it handled the Complainant’s power outage.  Id. at 8, 9.

Petition for Rescission and Amendment

In his Petition, Mr. Robinson maintains the same position he held in his Formal Complaint and throughout this proceeding in that PECO did not effectively handle his “emergency situation.”  First, the Complainant alleges that PECO trespassed on his property by arriving unannounced and without his knowledge or permission to complete work orders and repair damaged equipment on February 9, 10, 11 and 14, 2014, but the Commission never considered this matter.  Second, the Complainant attached seven Exhibits to Petition and claims that Commission never gave credence to those Exhibits and their history.[footnoteRef:4]  Petition at 4.  Finally, the Complainant requests that the Commission conduct a further review of all his evidence and the following specific issues:   [4: 	 	We note that five of the  seven Exhibits attached to the Petition were entered into the record and three were not.  The five Exhibits in the Petition that were entered into the record are labeled as follows:  Exhibit A, which corresponds to Exhibit C-2 in the record, is entitled “Daily Report Snow Emergency;” Exhibit B, which corresponds to Exhibit C-5 in the record, is entitled Peco Claim Registration Form;”  Exhibit D, which was entered into the record as Exhibits C-3 and C‑4, is entitled “Police Report;” Exhibit E, which was entered into the record as Exhibit C-1, is entitled “Peco Door Hangers.”   The three Exhibits in the Petition that were not entered into the record are labeled as follows: Exhibit C is entitled “PA Public Utility Complaint Form;” Exhibit F is entitled “State Farm Insurance Claim Form Adj.;” and Exhibit G is entitled “Clinically [sic] Summary of Michael and Ann Robinson.”] 


(1) 	It took PECO five days after the storm to make any kind of repairs at the Service Location; 

(2)	At no time did PECO enter the Complainant’s Residence to assess damages inside.

 (3) 	PECO did not return calls from the Valley Township Police Department, the Westwood Fire Department or from him during the period February 4‑8, 2014; and

(4) 	The cause of the power surges was a nick in a wire entering his house. 

Disposition

		Before addressing the merits of the Complainant’s Petition, we note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		In his Petition, the Complainant introduces new evidence in this proceeding for the first time.  These items include the introduction of Exhibits C, F and G.  In addition, the Complainant alleges for the first time that PECO trespassed on his property to complete work orders and repair damaged equipment.  We note at the start that we will not consider the merits of any extra-record evidence.  In this regard the Complainant’s request for consideration of this information is denied.  We also note that just because the Initial Decision or our Final Order specifically may not have addressed certain matters does not necessarily mean that the ALJ never took them into consideration in preparing her decision.  As noted supra, it is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.

		With regard to the Complainant’s first claim above that it took PECO five days after the storm to make any kind of repairs at the Service Location, we find that the Complaint’s claim is contrary to the record.  Our review of the Initial Decision and the record indicates that the Complainant reported his first outage on February 5, 2014.  As the ALJ noted in Finding of Fact No. 3, the Complainant experienced an intermittent power outage due to a snow storm from February 4, 2014 to February 7, 2014, which lasted a total of 40 hours 35 minutes and affected 2,968 customers.  Tr. 16, 17, 96; PECO Exhibit 1.  Power was subsequently restored on February 7, 2014.  In Finding of Fact No. 3, the ALJ accurately noted, based on the record, that at approximately 10:15 a.m. on February 7, 2014, a computer and computer desk at the service address caught fire and electrical outlets on all three floors began smoking.  At 12:31 p.m. on February 7, 2014, Complainant called PECO to complain high voltage was coming from the hot lead to the neutral bar in the meter and to report the smell of smoke.  At 2:35 p.m. and again at 5:10 p.m. on February 7, 2014, Complainant called to report there was no electric service at the service address.  Tr. 18-20, 65-68; Complainant Exhibit 3 and PECO Exhibit 1.  This was the second reported outage, which according to the record lasted a total of 23 hours and 45 minutes and affected 188 customers.  There were subsequent outages, or delays to have power restored, some associated with the after-effects of the storm and some related to the fact that that the Complainant was unable to live at his residence without having heat available.  In this regard, PECO averred that its supervisors attempted to contact Mr. Robinson, and even left him a voicemail on February 9-10, 2014.  The record also shows that PECO’s field technicians investigated Mr. Robinson’s outage and voltage issues during the time in question, and found there was nothing wrong with PECO’s lines, suggesting that Mr. Robinson’s issues had to do with wiring inside his home.  PECO also reported that there was power at the Service Location from February 7-11, 2014, although Mr. Robinson reported power outage during that period.  Tr. at 77-81.  In addition, PECO noted that the high voltage (220 volts between the two polarities) Mr. Robinson complained about was a normal voltage as reflected in its Commission approved tariff.  Tr. at 105-108; PECO Exh.1 and 3.  Based on the above record evidence, we conclude that the Complainant’s allegation that it took PECO five days after the storm to make any kind of repairs at the Service Location is without merit.

With regard to the Complainant’s allegation that PECO failed to assess the damage in his home, we note that PECO correctly testified that its responsibility stops at the meter on the Complainant’s property and that anything beyond the meter including the meter box, the breaker box, and anything going into the Complainant’s home is the Complainant’s responsibility.  Tr. at 113, 165.  As such, PECO advised Mr. Robinson during its investigation to hire an electrician to determine if there was anything wrong with his internal wiring.  Tr. at 124, 146-147, 152.  We find that this concern is without merit.

Regarding Mr. Robinson’s claim that PECO refused to return phone calls made by the police and fire departments or from him from February 4 to February 8, 2014, our review of the record indicates that PECO confirmed the police department and the fire department each called PECO during the storm event.  PECO indicated that a work order was placed on the Complainant’s account on both occasions, which resulted in field technicians being dispatched to the Service Location.  Tr. at 76; PECO Exh. 1.  In addition, the record does not indicate that PECO “refused” to return phone calls.  As PECO witness Charles Crumbly III testified, an ice storm on February 5, 2014 caused over a half million customers to be without service that day and the number went up and down for the next couple of days.  This caused the Company to go into storm mode, part of which requires them to prioritize their calls by responding to hospitals, nursing homes police stations, fire departments and the largest number of outages first in all areas.  Tr. at 140.  Mr. Crumbly further testified that when PECO reviewed the call from the fire and/or police department concerning the start of an electric fire starting at the Complainant’s home, the fire department responded first and informed PECO that it made the situation safe at the time by pulling the meter and thus cutting off power to the Complainant’s residence.  In this case, after the meter was pulled and the situation made safe, PECO concentrated on more urgent issues.  Id. at 140-141.  Mr. Crumbly indicated that under normal circumstances on a “blue-sky day” when weather conditions do not impede its responses, PECO would have normally responded to the police/fire call at the Complainant’s residence within one hour.  But due to the high volume of police/fire jobs completed during the ice storm (a total of 3,885), PECO was physically unable to meet the one-hour standard.  Id. at 142.  Nevertheless, the record shows that every time the Complainant made a call to report an incident, PECO’s automated system documented the call and generated emergency request orders when appropriate.  Id. at 144.  In light of the above, and under the dire circumstances faced by PECO during last winter’s ice storm we are of the opinion that it would have been extremely difficult for the Company to individually respond to every customer call during that period.  The storm that caused the outages was the second worst storm in the Company’s history and caused electric outages for approximately 715,000 customers, or  almost forty-three percent of its customers during the storm.  Tr. at 100, 173.  In addition, PECO handled 1.1 million customer calls and completed 3,885 police/fire and wire jobs and 884 road closure jobs.  PECO also replaced 520 poles, 288 transformers, 14,330 fuses, 2,318 cross arms, and 95 miles of wire during the storm.   Tr. at 87-88; Exh. 5. The record demonstrates that PECO took the necessary actions and responded as promptly as it could in light of the situation.  In this regard, we find the Complainant’s concern on this matter without merit. 

Regarding the Complainant’s claim that the power surge was due to a nick[footnoteRef:5] in the insulation of the wire entering his house, PECO admitted to replacing sixty feet of triplex[footnoteRef:6] entering the Complainant’s home due to a nick in the wire caused by a tree branch.  However, PECO disavowed the Complainant’s claim that the power surge was caused by the nick.  According to PECO, a nick in itself does not and cannot cause a surge.  PECO explained that the only time a nick can cause a surge is if there is an exposed wire or polarity due to the nick and the wire or polarity comes in contact with another exposed wire.  PECO avers that was not the case in this instance, as there were no exposed wires.  PECO also claimed it replaced the triplex entering Mr. Robinson’s home to provide better insulation on the wire.  Tr. at 126-128, 153, 155, 156-157, 175.  PECO also maintained that several tests conducted by three different field technicians of the Company indicated that there was no power surge and there were no issues with PECO’s facilities. Tr. at 145, 148-149, 161; PECO Exh.1; Complainant Exh. 1.  PECO’s engineer and electrician also testified that it is highly unlikely that a nick in the triplex would cause a power surge.  PECO averred that if PECO’s facilities were responsible for the surge, it would have affected all of the customers on the circuit.  However, in this case, Mr. Robinson was the only customer on the circuit who complained of a power surge.  Tr. at 171, 174-176.  Consistent with the record developed in this proceeding, we find that the Complainant’s claim that the power surge was due to a nick in the insulation of the wire entering his house is without merit. [5:  	A nick in a wire is a small cut or gash or imperfection in the insulation of the wire or one of the polarities.  Tr. at 125.]  [6:  	A triplex is a service loop composed of three wires – a neutral, one polarity with 120 volts on it and another polarity with 120 volts on it, which provides 240 volts to the customer’s property.  Tr. at 153.] 


Conclusion

Consistent with the foregoing discussion, we conclude that the Complainant did not meet his burden of proving that PECO unreasonably delayed in responding to his outage and voltage issues or that PECO failed to provide reasonable and adequate customer service when the power outage occurred.  As such, we shall deny the Complainant’s Petition consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Petition for Rescission and Amendment of Michael Robinson, filed on November 24, 2014, is denied, consistent with this Opinion and Order.

2. That the proceeding at this docket be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary
(SEAL)

ORDER ADOPTED: March 11, 2015
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