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ORDER
GRANTING IN PART AND DENYING IN PART
MOTION TO STRIKE


Procedural History

On June 20, 2014, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “the Joint Complainants”) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against HIKO Energy, LLC (“HIKO”, “Respondent”, or “the Company”), at Docket Number C-2014-2427652.  The Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates charged by HIKO.  As a result, the Joint Complainants included eight separate counts against HIKO, including:  1) misleading and deceptive promises of savings; 2) slamming; 3) lack of good faith handling of complaints; 4) failing to provide rate information; 5) failing to provide accurate pricing information; 4) prices 


7
nonconforming to disclosure statement; 7) failing to follow Purchase Of Receivables (POR) [footnoteRef:1] program parameters; and 8) failure to comply with the Telemarketer Registration Act.  The Joint Complainants made several requests for relief including:  1) restitution for customers; 2) civil penalties; 3) modifications to practices and procedures; and 4) revocation or suspension of HIKO’s EGS license.  The Commission’s Bureau of Investigation and Enforcement (I&E) and the Office of Small Business Advocate (OSBA) are intervenors in this proceeding.  A hearing is scheduled for March 23 – 27, 2015. [1: 	 	In an electric purchase of receivables (POR) program, the electric distribution company (EDC) purchases the receivables of an alternative retail electric supplier (ARES) a/k/a electric generation supplier (EGS).

		In a natural gas purchase of receivables (POR) program, a natural gas distribution company (NGDC) may purchase accounts receivable from licensed natural gas suppliers (NGSs) which operate on the NGDC system and who wish to sell their receivables.  52 Pa.Code § 62.224 (relating to POR programs).] 


On March 13, 2015, Respondent filed a Motion to Strike Pre-Served Consumer Direct Testimony.  In its Motion, HIKO sought to strike all or portions of certain pre-served testimony of consumer witness statements and attachments or exhibits served by the Joint Complainants.  HIKO argued that portions of those statements 1) included answers to leading questions regarding whether sales representatives guaranteed savings; 2) included inadmissible hearsay in many of the statements; and 3) included vague and incomplete answers relating to the consumer’s account of his or her interactions with a HIKO sales representative.

On March 17, 2015, the Joint Complainants filed a Joint Answer to HIKO’s Motion.  In the Joint Answer, the Joint Complainants either admitted or denied the various arguments raised by HIKO in each paragraph of its Motion.  Specifically, Joint Complainants contend that HIKO’s argument regarding leading questions is without merit because the question and statement at 12.a and 12.b respectively, which state:  “Did the EGS salesperson guarantee savings?  If yes, please explain.” are not unduly leading because the consumer is free to answer either “yes” or “no”, and explain his/her response in an open-ended manner.    

With regard to HIKO’s arguments regarding hearsay, the Joint Complainants argued that Presiding Officers are not bound by the technical rules of evidence in administrative hearings and, even if certain statements are hearsay, the statements identified fall within one of the established exceptions to the rule against admitting hearsay.

Regarding HIKO’s contention that direct testimony with vague or incomplete answers should be stricken, the Joint Complainants contend they obtained direct testimony in the format directed by the Presiding Officers, and the fact that some of the answers to questions are blank or vague should not result in the striking of the consumer’s entire testimony.  HIKO had an opportunity to engage in informal or formal discovery and could have raised this issue sooner than 10 days prior to the hearings in light of the fact that they were served with the testimonies ninety-eight days prior to the filing of the Motion.  Further, HIKO will have an opportunity through cross examination to request clarification of the witnesses’ statements.

HIKO’s Motion to Strike is ready for disposition.  As discussed below, HIKO’s Motion will be granted in part and denied in part.

Leading Question

In its Motion, HIKO argued that the question “Did the EGS salesperson guarantee savings?  If yes, please explain” is a leading question and that any affirmative answers to that question and the follow up statement are inadmissible and should be stricken.  HIKO contends that the question clearly suggests that an affirmative answer is both desired and the one most likely to produce a refund for the witness.  HIKO argues the responses to this question should be stricken in all of the testimonies because the Joint Complainants could have easily elicited relevant testimony without signaling the desired answer and that HIKO should be required to defend allegations only when they are offered by the consumer without being prompted by an impermissible leading question.

In response, Joint Complainants contend that the question did not lead the witness because the follow up statement to the question, “if yes, please explain” cues the reader that the answer to the first question may well be either affirmative or negative.  The Joint Complainants added that even if the question is leading, any objection during a hearing would require the question to be rephrased, not to have the answer stricken and that striking the answer now would be unduly harsh.  The Joint Complainants agreed that leading questions should not be used during direct examination but that the Pennsylvania Rules of Evidence allow such questions when “necessary to develop the witness’s testimony” and that such is the case here given the circumstances of this case.  Joint Complainants aver that HIKO could explore any concerns with answers to this question either through discovery or cross-examination.

We are unpersuaded by HIKO’s argument to strike responses to 12.a and 12.b.  HIKO is correct that a party may not generally lead its own witness with suggestive questions and that answers to such questions are generally not admissible.  Pa. R. Evid. 611(c).  However, we find the question “Did the EGS salesperson guarantee savings?  If yes, please explain” is essentially an open-ended question calling for an explanation and it implies a yes or no response may be made.  The use of the word “if” conveys to consumers that it is possible that the salesperson may not have guaranteed savings.  It is further noted that each of the statements of pre-served written testimony is accompanied by a verification that requires the consumer to verify that the answers are true and correct.  HIKO could have inquired further regarding answers to this question in discovery and will be given an opportunity to cross-examine these witnesses at hearing regarding their responses to this question.   

Furthermore, the unique circumstances surrounding this, and related cases, warrants the exercise of judicial discretion in order to “secure the just, speedy and inexpensive determination” of this proceeding, as noted above.  The submission of pre-served consumer testimony in this proceeding, subject to cross-examination and timely motions, has greatly facilitated the efficient and effective development of the record.

Therefore, HIKO’s argument that any affirmative answers to the question “Did the EGS salesperson guarantee savings?” as well as any answers to the follow-up question should be stricken as leading is rejected.  HIKO will have an opportunity at the hearing to cross-examine the witnesses regarding their responses to question 12.


Hearsay

In its Motion, HIKO argued that several of the consumer witness testimonies contain inadmissible hearsay, which should be stricken.  Specifically, HIKO contends that out of court statements made by Respondent’s sales agents to Michael Walker, Mary Miller, and Leverne Shughart, who later conveyed the information to Betty Shughart are inadmissible pursuant to the hearsay rule, Pa. R. Evid. 801.  HIKO contends those out-of-court verbal statements made by sales representative are being offered to prove matters asserted and do not fall under any exception to hearsay rule.  

In response, Joint Complainants argue that many of these statements are not offered to prove the truth of the matter asserted.  Further, Joint Complainants will attempt to make available the declarants of the statements identified by HIKO for cross-examination and can verify at that time that the statements are true and correct.  Similarly, the Joint Complainants argued that the third party statements in the consumer testimonies are not hearsay or are within an exception to the hearsay rule or, in the alternative, should be admitted into the record and assigned the appropriate weight by the Presiding Officers.  The Joint Complainants further argued that the Presiding Officers are not bound by the rules of evidence and routinely admit hearsay if relevant to develop the evidentiary record, although hearsay evidence may not be given the same weight as non-hearsay evidence but may support a finding if corroborated by non-hearsay evidence.  The Joint Complainants also note that statements made by HIKO’s own employees are admissible as a hearsay exception.  

HIKO’s motion to strike testimony on the basis of the hearsay rule be granted in part and denied in part.  Hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.  Pa. R. Evid. 801(c).  A finding based wholly on hearsay cannot support a legal conclusion by an administrative agency.  Pa. R. Evid. 802.  However, a statement is not hearsay if it does not go to the truth of the matter asserted, but rather to the weight of the evidence, and there are numerous exceptions to the hearsay rule.  Testimony from consumer witnesses regarding what they were told by agents, employees, or independent contractors of HIKO during these business transactions is admissible under Pa. R. Evid. 803 (25) (relating to admission by a party-opponent).  The availability of the sales agent is immaterial to the admission of that declarant’s statement. 

We decline from pre-emptively striking the testimony of Michael Walker with regard to his spouse’s statements regarding the statements or actions of a HIKO representative because the Joint Complainants have indicated they will attempt to have Mrs. Walker appear as a witness at the hearing.  Similarly, Mary Miller’s “significant other” may appear at the hearing to testify.  Finally, Cindy Fracker and her mother, Betty Shughart, may be available at the hearing to testify.  However, because Leverne Shughart is deceased, any out-of-court statement made by him to Betty Shughart or Cindy Fracker will be stricken from the record as he is an unavailable declarant, and his statement does not fall under one of the permissible exceptions to hearsay pursuant to Pa. R. Evid. 804(b). 

Vague and Incomplete Responses

		HIKO contends the vague and incomplete responses to Joint Complainants’ questions deprive HIKO of its right to effective cross-examination.  Accordingly, HIKO requests that the pre-served direct testimonies of Isabel Santiago, Nancy Williams, and Barbara Gabello be stricken in their entirety. 

		We agree with Joint Complainants that if HIKO had an issue with the legibility or completeness of any of these aforementioned statements, it could have engaged in informal or formal discovery, or raised the issue sooner, thus giving Joint Complainants an opportunity to clarify responses.  If there are blank or incomplete responses to some of the questions posed to these witnesses, HIKO will have an opportunity to seek clarification of the direct testimony on cross examination.  Therefore, HIKO’s motion to strike the pre-served direct testimonies of Isabel Santiago, Nancy Williams, and Barbara Gabello in their entirety is denied. 


ORDER

THEREFORE,

IT IS ORDERED:

1. That the Motion to Strike Pre-Served Consumer Direct Testimony filed by HIKO Energy, LLC at Docket Number C-2014-2427652 and dated March 13, 2015 is hereby granted in part and denied in part consistent with this Order.

2. That Leverne Shughart’s out-of-court statement as referenced in the pre-served direct testimony of Betty Shughart on page 312 of Volume 2 of the Consumer Direct Testimony is hereby stricken.  

		3.	That in all other respects, HIKO Energy, LLC’s Motion to Strike is denied.


Date: March 18, 2015									
					Elizabeth Barnes
					Administrative Law Judge



											
					Joel H. Cheskis 
					Administrative Law Judge
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