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Stephanie M. Sawyer							F-2013-2392770

	v.

Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, issued on December 11, 2014, in the above-captioned proceeding.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall reverse the Initial Decision and sustain the Complaint, consistent with this Opinion and Order.
History of the Proceeding

On November 5, 2013, Stephanie M. Sawyer (Complainant or Ms. Sawyer) filed a Formal Complaint (Complaint)[footnoteRef:1] against Philadelphia Gas Works (PGW), alleging that PGW removed her improperly from its Customer Responsibility Program (CRP) program.  According to the Complainant, PGW incorrectly treated her business income as her personal income and improperly classified her residence as a business because she uses part of the residence as an office for her law practice.  As relief, the Complainant requested that the Commission direct PGW to reinstate her in the program.  Complaint at 2-3. [1: 		This Complaint is a timely appeal of the Commission’s Bureau of Consumer Services (BCS) informal decision at BCS Case No. 3086683, issued on September 10, 2013.] 


On December 5, 2013, PGW filed an Answer denying the material allegations of the Complaint.[footnoteRef:2]  PGW averred that Ms. Sawyer established service to 6802 Lawnton Avenue, Philadelphia, PA 19126 (Service Address) on June 29, 2007, and that the Complainant enrolled in its CRP program on March 24, 2009, and recertified for the program on April 6, 2011, and March 30, 2012.  However, on April 15, 2013, PGW claims it removed her from the program because she reported income over the income guidelines for a household size of three.  Answer at 1-2. [2: 		The Complaint was served on PGW on November 15, 2013.] 


On April 1, 2014, a hearing was held in this matter.  The Complainant appeared pro se, testified on her own behalf, and submitted ten exhibits which were admitted into the record.  PGW was represented by counsel, presented the testimony of one witness, and submitted six exhibits, all of which were admitted into the record.  The hearing resulted in a transcript of 104 pages, and the record closed on May 1, 2014. 

In the Initial Decision, issued on December 11, 2014, ALJ Vero dismissed the Complaint in its entirety, stating that PGW acted properly in removing the Complainant from its CRP program and that the Complainant did not meet her burden of proving that PGW violated a Commission Statute, Regulation, or Order when it removed her from the program.  I.D. at 15-16.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

The ALJ made twenty-two Findings of Fact and reached nine Conclusions of Law.  I.D. at 2-5, 15-16.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

ALJ’s Initial Decision

In this proceeding, the Complainant averred that PGW improperly removed her from its CRP program by alleging that her reported income exceeded the threshold for enrollment in the program and for her use of part of the Service Address for business.  The ALJ agreed with the Complainant’s argument that her income did not exceed the threshold for enrollment in the program.  PGW’s CRP program specifically states that it is available to “any residential customer with gross household income at or below 150%  of the federal poverty level.” I.D. at 13.  According to the ALJ, although the Complainant reported gross receipts or sales of $70,250 and $153,945 for tax years 2012 and 2013, respectively, after consideration of business-related expenses and other additional expenses or losses, Ms. Sawyer’s gross household income was $27,876 for the tax year 2012 and $28,119 for the tax year 2013.  Id. at 11.  The ALJ noted that Ms. Sawyer’s gross household income of $27,876 for the tax year 2012 was below 150 percent of the federal poverty level, or $29,293, for a household of three individuals, which is below the threshold for enrollment in PGW’s CRP program.  Id. (citing 78 FR 5182).  Furthermore, the ALJ noted that Ms. Sawyer’s gross household income of $28,119 for the tax year 2013 was below 150 percent of the federal poverty level, or $29,685, for a household of three individuals in 2013, which is also below the threshold for enrollment in PGW’s CRP program in 2014.   I.D. at 11 (citing 79 FR 3593).  Therefore, the ALJ concluded that Ms. Sawyer’s gross household income for the years 2012 and 2013 did not exceed the threshold for enrollment in PGW’s CRP program in 2013 and 2014.   I.D. at 12.

However, regarding the Complainant’s claim that PGW improperly removed her from its CRP program due to her use of the Service Address for business, the ALJ found that PGW’s removal of Ms. Sawyer from the program was proper.  Id.  According to the ALJ, PGW’s position was that “if you are operating any type of business out of your home, no matter what the percentage is, you are not eligible for the CRP program.” Id. at 10.  The ALJ found that the Complainant’s use of twenty-five percent of the Service Address regularly and exclusively for her law practice rendered her ineligible for participation in the program.  Id. at 14.  In addition, the ALJ noted that the CRP program is funded through a universal service surcharge that is passed on to PGW’s other ratepayers, and that the Complainant’s business would thus receive an undeserved subsidy from those ratepayers.  Id. at 14-15.  The ALJ stated that there is nothing in the Code or PGW’s Universal Service and Energy Conservation Plan (the Plan) that would provide for the application of the CRP program to anyone but a residential customer.  Id.  at 13-14.

Consistent with the above findings, the ALJ dismissed the Complaint in its entirety, stating that the Complainant was not eligible for PGW’s CRP program and that PGW’s removal of Ms. Sawyer from its CRP program was proper.  Id. at 16.

Disposition

Upon consideration of the record evidence, we shall reverse the Initial Decision of ALJ Vero and sustain the Complaint, consistent with the discussion herein.  Our analysis of the Code, the Plan, and PGW’s tariff leads us to conclude that the Complainant is a residential customer and is eligible for the CRP program.  Nothing in Chapter 14 of the Code requires a conclusion that the Complainant is ineligible for PGW’s CRP program.  Chapter 14 defines “Customer Assistance Program” (CAP) as:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by section 2202 (relating to definitions) or 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must 
comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa. C.S. § 1403.

Furthermore, a “customer” is defined, in pertinent part, as “a natural person in whose name a residential service account is listed…” 66 Pa. C.S. § 1403.  PGW’s Plan simply states that “CRP is a low-income payment assistance program available to any residential customer.”  In addition, PGW’s tariff[footnoteRef:3] provides the following definition of “residential customer”: [3: 	 	PGW Gas Service Tariff – Pa P.U.C. No. 2, Supplement No. 21, First Revised Page No. 11 Canceling Original Page No. 11 (Supplement No. 21).] 


Residential Customer – Any customer in a dwelling (including an apartment) whose primary use of Gas Service is for household purposes such as space heating, air conditioning, cooking, water heating.  The term “Residential Customer” shall be used interchangeably with the term “Customer with Residential service.” A Residential Customer shall include any adult occupant whose name appears on the mortgage, deed or lease of the property, and any adult occupant who is a tenant in a Residential Building pursuant to an oral agreement for which the residential utility service is provided.

Hence, based on the record, the Complainant’s primary use of PGW’s gas service is for household purposes, and she is a residential customer for the purposes of PGW’s Plan.  Therefore, we are of the opinion that she is eligible for CRP.

Additionally, we acknowledge that Chapter 14 allows for restrictions.  We appreciate the ALJ’s desire to protect ratepayers from unfairly subsidizing others through the CRP program, but there are other policy issues that merit consideration in making a determination regarding whether “mixed use” customers such as the Complainant should be eligible for CRP or any other CAP program.  For instance, customers should not be discouraged from operating a business in their homes to support themselves sufficiently so that they have no need for CAP programs.  Furthermore, even if the CRP could be read to disallow some portion of a primarily residential property from business use, the CRP contains no standards for determining an inappropriate percentage of business use.

Restrictions on the eligibility of a residential customer for an assistance program should only occur after a thorough Commission analysis with input from knowledgeable state and community organizations.  Should PGW desire to restrict the use of its CAP program because of a customer’s business use of his or her residence, it can propose an amendment to its Plan so that the Commission and all interested parties can have the opportunity to thoroughly consider and review all relevant issues in an open forum.

Conclusion

		Based on our review of the record, the ALJ’s Initial Decision, and the applicable law, we shall reverse the ALJ’s Initial Decision and sustain the Complaint, consistent with this Opinion and Order; THEREFORE, 

		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Eranda Vero, issued December 11, 2014, is reversed, consistent with this Opinion and Order.

2.	That the Formal Complaint filed by Stephanie M. Sawyer against Philadelphia Gas Works at Docket No. F-2013-2392770 is sustained, consistent with this Opinion and Order.

3.	That Philadelphia Gas Works is directed to reinstate the Complainant in its Customer Responsibility Program, consistent with this Opinion and Order.

		4.	That the proceeding at Docket No. F-2013-2392770 be marked closed.
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