BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Phyllis Beverley					:	
							: 	
	v.						:		C-2014-2434199	
							:
Metropolitan Edison Company			:													


INITIAL DECISION 


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

This Initial Decision dismisses the Formal Complaint of Phyllis Beverley for her failure to meet the burden of proof.

On July 24, 2014, Phyllis Beverley (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Met-Ed) alleging incorrect charges on her bills January 2014, through May 2014.  She requests a reversal of the charges for those months.  On August 18, 2014, Met-Ed filed an Answer denying the material allegations of the Complaint.  

By Hearing Notice dated October 7, 2014, the parties were notified that a telephonic hearing in this case was scheduled for the morning of November 21, 2014.  A Prehearing Order was issued on October 14, 2014, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared pro se.  Met-Ed was represented by counsel.

The record was held open after the hearing to receive Complainant’s signed Formal Complaint.  On January 12, 2015, Met-Ed filed a Motion to Dismiss, alleging that dismissal was appropriate because the Formal Complaint had not been signed.  The record was held open for 20 days for the Complainant to file a response; none was received.  The record closed on February 2, 2015.  A transcript of the hearing conducted on November 21, 2014, was produced and comprised 96 typewritten pages. 

FINDINGS OF FACT

1. The Complainant is Phyllis Beverley.  Ms. Beverley resides at 10031 Southwest 14th Street, Pembroke Pines, Florida 33025.  Tr. at 5.  This Formal Complaint concerns 46 Denise Lane, East Stroudsburg, Pennsylvania 18301.

2. On November 21, 2014, the telephonic hearing was held.  About three quarters of the way through the hearing the Complainant disconnected.  The administrative law judge (ALJ ) tried to re-connect, but reached voicemail.  The ALJ left voicemail that the hearing would conclude without the Complainant if she could not be reached.  The hearing concluded without the Complainant.  The Complainant had finished her presentation of her case.

3. On November 21, 2014, the ALJ sent the Complainant an electronic mailing advising the Complainant to make a copy of the Formal Complaint, sign it and mail it to the ALJ and Met-Ed.

4. On December 11, 2014, counsel for Met-Ed sent an electronic mailing asking if the Complainant had signed the Formal Complaint.

5. On December 11, 2014, the Complainant responded by electronic mail, stating that she would sign the Formal Complaint when she returned to town.

6. The Complainant never sent in a signed Formal Complaint despite agreeing to.

7. The Complainant avers that she was improperly charged for electric service from January 2014-May 2014, because no one was in the house.  She proffered no other evidence other than her opinion testimony.  Tr. at 11.

8.  The Complainant did not speak with the contractor, her daughter did.  Tr. at 24. 

9. Rudy Wasselius, the contractor that did work at the Complainant’s home testified that he used electricity while he worked at the home.  Tr. at 47-48.  

10. Mr. Wasselius testified that electricity was on at the home.  Tr. at 49, 51.  

11. Mr. Wasselius testified that if power had been off he would have used a generator.  

12. Mr. Wasselius utilized the baseboard heat and then left the baseboard heat on.  Tr. at 52.  

13. Mr. Wasselius did work at the home during parts of the time period under review specifically, January 2014 to March 2014.  

14. Clifton Behney, supervisor of meter testing for Met-Ed, testified on behalf of Met-Ed. 

15. Mr. Behney testified that they removed and tested the Complainant’s meter on June 27, 2014, and that it tested at 99.86 percent accurate.  Tr. at 58.

16. The Complainant is not credible.
DISCUSSION

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa.PUC, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa.PUC,67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa.PUC, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa.PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

In this case, the Complainant avers that she was improperly charged for electric service from January 2014 through May 2014, because no one was in the house.  She proffered no other evidence other than her opinion testimony.  Tr. at 11.  The Complainant testified that there were contractors working in her house during parts of the period for which she is seeking a refund.  She testified that they used generators.  Tr. at 19, 23.  The contractor installed a dual humidistat in the crawl space at the home to ensure that the pipes would not freeze.  Tr. at 22.  There was no humidistat before this installation.  Tr. at 23.  The contractor installed new electric baseboards.  Tr. at 23.  The Complainant did not speak with the contractor, her daughter did.  Tr. at 24.  The contractor began work in August 2013 and finished in February or March 2014.  Tr. at 25-26.  The Complainant stated that no one lived at the property and then testified that she lived at the property.  Tr. at 29, 30, 35.  The two statements are incompatible.  The Complainant is not credible and was evasive with the cross examining attorney.  Tr. at 27-28.  

Rudy Wasselius, the contractor that did work at the home, testified that he used electricity while he worked at the home.  Tr. at 47-48.  Mr. Wasselius testified that electricity was on at the home.  Tr. at 49, 51.  Mr. Wasselius testified that if power had been off he would have used a generator.  Thus, despite the Complainant’s testimony, the electricity was on and was used.  He also testified that they utilized the baseboard heat and that they left the baseboard heat on.  Tr. at 52.  

Clifton Behney, supervisor of meter testing for Met-Ed, testified on behalf of Met-Ed.  Mr. Behney testified that they removed and tested the Complainant’s meter on June 27, 2014, and that it tested at 99.86 percent accurate.  Tr. at 58.

During January and February of 2014, northeast Pennsylvania experienced what has been referred to as a Polar Vortex, with remarkable and unusually low temperatures.  The evidence shows that the Complainant’s electricity was on during the period in question.  The evidence also shows that the Complainant and her contractor had minimal verbal or electronic communication and that all in person contacts were with the Complainant’s daughter.  Therefore, it is not a surprise that there were communication glitches between the Complainant and her contractor.  (I.e., whether the contractor was allowed to use the baseboard heat in the home; whether the contractor used a generator, etc.).  In addition to the only evidence proffered by the Complainant concerning the alleged overcharging being her opinion testimony, that opinion testimony has significant vacillations and what I believe was false testimony.  The Complainant is not credible.  One need only review the Complainant’s testimony at pages 12 - 44 to conclude that she is evasive and not credible.  

The Complainant did not show that the Respondent public utility is responsible or accountable for the problem described in the Formal Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa.PUC, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Met-Ed presented evidence that showed that the electricity was on and was used during the months in question, and left on when work was finished.  Met-Ed further showed that the meter measuring usage at the home was working properly.  There is no credible evidence that the January 2014 through May 2014, bills were incorrect.

Therefore, the Complainant did not meet her burden of proof and her Formal Complaint will be dismissed in the ordering paragraphs below.

Lastly, there was a lot of confusion about the Complainant’s electronically filed Formal Complaint because it did not contain a signature.  The Complainant was asked to print out and sign the Formal Complaint, but, despite numerous requests from the ALJ and from counsel for Met-Ed, the Complainant never sent in a signed Formal Complaint.  I have analyzed the gravamen of the Complainant’s Formal Complaint (alleged overcharging for January –May 2014) despite her recalcitrance because an electronically filed Formal Complaint does not need a typical signature; the user name and password constitute a signature.  See Terms and Agreement in “Create Account” of Commissions electronic filing instructions.

CONCLUSIONS OF LAW

1. The Complainant did not show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  

2. Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa.PUC, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant’s evidence was not convincing.


ORDER


THEREFORE, 

IT IS ORDERED: 
.  
1. That the Motion to Dismiss for failure to sign the Formal Complaint is denied.  
 
2. That the Formal Complaint of Phyllis Beverley at Docket No. C-2014-2434199 is dismissed.

3. That the Secretary’s Bureau shall mark Docket No. C-2014-2434199 closed.



Date:  February 23, 2015							/s/			
								Ember S. Jandebeur
								Administrative Law Judge
[bookmark: _GoBack]


7

