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INTRODUCTION

Complainant, Pat’s Gourmet Deli, Inc., through its manager, filed a formal complaint (Complaint) against PECO Energy Company (PECO, Respondent, or Company) for unreasonable service.  On October 8, 2014, when the business was closed PECO terminated Complainant’s electric service.  Complainant alleged that the Respondent did not act reasonably in terminating its electric service.  Because the Complainant failed to sustain its burden of proof, the Complaint is dismissed.
HISTORY OF THE PROCEEDING
On or about November 6, 2013, Robert Holton filed a small business mediation request for Pat’s Gourmet Deli with the Pennsylvania Public Utility Commission (PUC or Commission).  Mr. Holton alleged that the Respondent cut the power lines at 2621 Sepviva Street, Philadelphia, Pennsylvania (service address) for Pat’s Gourmet Deli (Complainant or Pat’s Deli) and ruined the commercial business.  On November 20, 2013, Respondent was served with the Small Business Mediation request.  The parties were unable to resolve the matter through mediation; and therefore, more formal means to hear the dispute were sought.

On or about November 22, 2013, Robert Holton filed a Complaint against Respondent with the Commission.  It was revealed that Mr. Holton is the manager and president of Pat’s Gourmet Deli, a corporation at the service address, which is the entity that is the Complainant in this proceeding.  The Complaint asserted that the Respondent terminated electric service to the Complainant in error and that Respondent misused its authority causing loss to the Complainant.  Complainant requested payment for its losses or otherwise find against the Respondent.
On December 16, 2013, Shawane L. Lee, Esquire, counsel for the Respondent, filed an Answer denying the Complaint allegations and also filed New Matter.  Respondent asserted that the Complainant is a commercial customer and needed to be represented by an attorney.  The Respondent requested that the Commission establish a date by which the Complainant must be represented by an attorney.

Respondent alleged that it began receiving sporadic readings from the service address on November 21, 2012.  Respondent alleged it attempted several visits, sent letters and made telephone calls to the service address to investigate the sporadic readings, but was not able to gain access to the meter.  On July 1, 2013, Respondent sent a 10-day termination notice to the Complainant because it had no access to the meter.  On July 11, 2013, Respondent communicated a 72-hour termination notice to the Complainant because of no access to the meter.  Respondent made several more attempts to access the meter, but finally terminated the electric service for the service address for failure to obtain access.  

Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 003159648 alleging it had an appointment set with the Respondent to change the meter.  On October 21, 2013, BCS closed the informal case stating that the informal complaint was unresolved.  Respondent contended that it followed its appropriate tariffs for termination for cause and safety, PECO Energy Company, Supplement No. 61 to Tariff Electric Pa. P.U.C. No. 4, Fifth Revised Page No. 25, Sections 18.3 and 18.4, regarding Complainant’s electric service.  
In New Matter Respondent repeated its contention that Complainant needed to be represented by an attorney consistent with Commission regulations at 52 Pa.Code §§ 1.8, 1.21-1.23; and relevant case precedent.  Respondent again requested that the Commission set a date by which Complainant must have an attorney.
On January 8, 2014, an Entry of Appearance was filed by Craig A. Sopin, Esquire, on behalf of the Complainant.  
On February 21, 2014, a Hearing Notice was sent scheduling an Initial Hearing on Monday, April 7, 2014, at 10:00 a.m.  The proceeding was assigned to the undersigned, Administrative Law Judge (ALJ) Angela T. Jones.  
It was noted that counsel for Respondent was scheduled for two different hearings in front of two separate ALJs for the same day at the same time.  Consequently, by Hearing Notice dated February 26, 2014, the Initial Hearing was rescheduled for Monday, April 28, 2014, at 10:00 a.m.  

By Prehearing Order dated February 27, 2014, the undersigned ALJ gave direction as to the proper procedure for this matter.  Among other things, the ALJ noted that the Commission has no authority to award damages in formal complaints.  However, the Complaint is questioning the adequacy and reasonableness of Respondent’s electric service to the Complainant which will be under review at the Initial Hearing.  The ALJ also noted that the Respondent requested that the Complainant be represented by an attorney.  The ALJ noted that the request was satisfied with the filing that occurred on January 8, 2014, with the Commission.  The ALJ noted that the request was no longer viable because it had been met. 


By letter dated March 3, 2014, counsel for the Complainant requested that the Commission confirm the date of the Initial Hearing as he received conflicting notices for April 7 and 28, 2014.  Counsel for the Complainant noted that he would be requesting a continuance to reschedule as he already has other matters scheduled on each date.  



By facsimile received on March 10, 2014, counsel for Respondent stated that PECO had no objection to the request for a continuance of the Initial Hearing scheduled for April 28, 2014.  By Order dated March 11, 2014, the requested continuance was granted.



A Hearing Notice dated April 28, 2014, cancelled the Initial Hearing scheduled for April 28, 2014, and rescheduled the Initial Hearing for Tuesday, June 24, 2014.  



By Motion filed on June 16, 2014, counsel for Complainant requested a continuance because he had conflicting matters scheduled for June 24, 2014, in other jurisdictions.  Counsel for Complainant represented that counsel for Respondent did not object to a request to reschedule the Initial Hearing.  Complainant requested that the Initial Hearing be rescheduled.  By Order dated June 19, 2014, the requested continuance was granted.  



A Hearing Notice dated June 19, 2014, cancelled the Initial Hearing scheduled for June 24, 2014, and rescheduled the Initial Hearing for Tuesday, August 26, 2014.  



By Motion dated August 21, 2014, counsel for Respondent requested a continuance of the scheduled Tuesday, August 26, 2014.  Respondent stated that a critical witness for its advocacy in this proceeding was unavailable and requested that the hearing be rescheduled any time after September 2, 2014.  Respondent represented that the Complainant did not object to the request.  By Order dated August 22, 2014, the Motion which requested a continuance for this proceeding was granted.  



A Hearing Notice dated August 22, 2014, cancelled the Initial Hearing scheduled for August 26, 2014, and rescheduled the Initial Hearing for Tuesday, October 28, 2014.



On October 28, 2014, the evidentiary hearing convened as scheduled.  Complainant was present and was represented by Mr. Sopin.  Complainant presented one witness, Mr. Holton.  Ms. Lee was present as counsel for Respondent and was accompanied by four witnesses, Ms. Elsa Leung, Mr. Scott Lee, Mr. Dan Heine, and Mr. Dennis Fitti.  The Complainant did not offer any exhibits into the record.  The Respondent offered the following 12 exhibits:

1. Complainant’s Account Statement – PECO Exhibit 1;

2. Meter Investigation History – PECO Exhibit 2;

3. BCS Details Report – PECO Exhibit 3;

4. BCS Decision – PECO Exhibit 4;

5. PECO Tariff for Company Equipment – PECO Exhibit 5;

6. PECO Tariff for Termination of Service – PECO Exhibit 6;

7. Field Visits at Service Address – PECO Exhibit 7;

8. Subcontractor Grid One Solutions (Grid One) – PECO Exhibit 8;

9. Meter Test & Id Data – PECO Exhibit 9;

10. Meter Test & Id Data – PECO Exhibit 10;

11. DataRaker Report – PECO Exhibit 11; and

12. DataRaker Report – PECO Exhibit 12.

PECO Exhibits 1, 3 through 12 were admitted with no objection.  Respondent was instructed to late file a revised PECO Exhibit 2.  The hearing resulted in 210 pages of testimony in transcript.


By Order dated October 29, 2014, the undersigned ALJ directed that PECO Exhibit 2 be amended to include entries that the witness, Elsa Leung, had determined were duplicates or redundant.  The Order also directed that a Further Hearing be scheduled on November 13, 2014, to address anything concerning the revised exhibit and to establish a briefing schedule.  In compliance with the October Order, the Respondent submitted PECO Exhibit 2 revised on November 3, 2014.  



A Further Hearing convened on November 13, 2014.  A briefing schedule for the proceeding was established and PECO Exhibit 2 revised was admitted into the record without objection.  In compliance with the November Order, the parties filed main briefs on December 19, 2014, and reply briefs on or before January 16, 2015.  The record was closed on January 16, 2015.  This proceeding has a total of 218 pages of transcribed testimony.  
This matter is now ripe for decision.
STIPULATED FACTS AND ISSUES

The parties stipulated to the following facts and issues in this proceeding:

1. Whether the Respondent properly terminated the electric service of the Complainant at the service address in compliance with Respondent’s tariffs, specifically Sections 10.5, 18.3 or 18.4.  Tr. 6.
2. Whether the facts germane to the instant Complaint required Respondent to implement its right of access to its meters in compliance with Section 10.5 of the Respondent’s tariff.  Tr. 8.
3. Mr. Robert Holton was the manager at the time the power was terminated.   Tr. 6.

4. Grid One is a company under contract with the Respondent.  Tr. 6.

5. Grid One, under the direction of the Respondent, terminated the electric service at the service address on October 8, 2013, at 10:01 a.m.  Tr. 6.
6. Neither the principal of the Complainant nor Mr. Holton was physically present at the service address when the electric service was terminated on October 8, 2013. Tr. 6.
FINDINGS OF FACT

1. Complainant is Pat’s Gourmet Deli, which conducted business at 2621 Sepviva Street, Philadelphia, Pennsylvania (service address) and received electric service from Respondent at the service address until October 8, 2013.    
2. Respondent is PECO, which supplied electric service to the Complainant until October 8, 2013.

3. Robert Holton and his wife, Pat, own the property located at service address.  Tr. 33.

4. Robert Holton’s wife Pat is the principal of Pat’s Gourmet Deli.  Tr. 21.

5. Mr. Holton was employed by the Complainant as general manager from 2007 to 2013.  Mr. Holton is no longer employed by the Complainant; he is employed by FDA Trucking Company. Tr. 9-10.

6. As general manager for the Complainant, Mr. Holton oversaw everything with the property and the business.  Tr. 11.

7. Complainant is a take-out, fast food, small market deli.  The Complainant sells hot and cold sandwiches.  Complainant used both gas and electric services to operate its business.  Tr. 11.

8. Electric service was used to keep foods at a cold temperature in three refrigeration display cases, two regular size, stand up freezers and a soda cabinet.  Hot foods were cooked to order.  Electric service from the Respondent was also used for lighting at the service address.  Tr. 12-13.
9. The store was on the first floor and storage was in the basement.  The basement housed two freezers.  Tr. 13.

10. Complainant is no longer operating at the service address.  Tr. 13.

11. The Complainant’s consistent operating hours when the business was open were from about 6:00 a.m. to before dinnertime, about 6:00 p.m.  In the winter, it would be dark earlier so the business closed at 5:00 p.m.  The Complainant would rely on the lighting more in the winter.  The winter hours would start once daylight savings time was over and the clocks changed back to Eastern Standard Time.  Tr. 13-14, 18, 53-54.

12. Meter 105639260 was installed at the service address on or about June 24, 2011 and removed on August 23, 2012.  The meter was originally tested by the manufacturer.     It was then tested by the Respondent on February 21, 2011, before it was installed at the service address.  The test results from February 21, 2011, were 99.9% accurate on full load, 99.9% accurate on light load and 99.8% accurate for power factor.  This is within the Commission’s guidelines of ±2% accurate.  Tr. 15-16, 66, 175-78, 180, PECO Exhibits 1, 2, 9.

13. Respondent has no record of the location of meter 105639260 after it was removed from the service address.  Respondent knows the meter was not redeployed.  At the time this meter was removed, Respondent was only deploying advanced metering infrastructure (AMI) meters.  This meter has an Automatic Meter Reading device (AMR).  Respondent would not redeploy an AMR meter during the period of its AMI deployment, which was from the end of 2011 to the present.   The meter was not tested after it was removed from the service address.  Tr. 179-81, 184-86.

14. Meter 105639260 was not tested for tampering when it was disconnected from the service address.  Tr. 159.

15. Meter 10546525 was installed at the service address on August 23, 2012, and is currently at the service address.  On November 10, 2011 the meter was tested by Cellnet with the results of 100% accurate at full load and 99.9% accurate at light load.  These tests are within the guidelines from the Commission.  Cellnet, after investigating the no signal read for meter 105639260, replaced that meter with meter 10546525.  Cellnet is not an AMI installer.  This meter is an AMR meter and was installed during Respondent’s period to deploy AMI meters.  Tr. 181-83, PECO Exhibit 10.

16. The electric meter for the service address was located in the basement of Pat’s Deli for the duration of the Complainant’s operation at the service address.  Tr. 14.

17. Respondent began to receive sporadic readings from the AMR on the electric meter, which was not reading on a daily basis.  Tr. 15, 64, 67, 178-79.

18. No employees had a key to the basement.  Mr. Holton, the manager, had the key and would have to give access to the basement.  When the Respondent needed access to the meter, an arrangement with the manager was made so that he could give the Respondent access to the meter.  Tr. 14-15.

19. Landis and Gyr own the AMR meter reading system and obtain the readings from the meters on the AMR network.  Landis and Gyr send the readings to the Respondent’s customer information management system (CIMS).  Tr. 144-45.

20. Complainant received a 10-day shut-off notice from Respondent dated September 23, 2013.  Tr. 24, PECO Exhibit 2 revised.

21. Mr. Holton called the Respondent about the shut-off notice.  Mr. Holton was told that the Respondent needed access to the property to change the meter at the service address.  Mr. Holton communicated that he planned to go on vacation in Florida within the 10-day period of the shut-off notice.  Tr. 27-28.

22. Mr. Holton left for his vacation on October 5, 2013, the Saturday before October 8, 2013.  Mr. Holton and his wife were on vacation from October 5, 2013, through October 12, 2013, in Florida.  The Complainant was closed for business while the Holtons were on vacation.  The business was closed for one week.  Tr. 24, 28, 46.

23. While Mr. Holton was in Florida on vacation, he received a call from a neighbor to the Complainant at 2619 Sepviva Street, Philadelphia, Pennsylvania, telling him that the Respondent was shutting off the electric service to the Complainant.  Mr. Holton called Respondent.  The Respondent’s personnel stated they needed access to the meter at the service address.  Mr. Holton responded that he was on vacation outside of the state.  Respondent terminated the electric service at the service address.  Tr. 29.

24. Mr. Holton contacted the Respondent on October 8, 2013, when Respondent was at the service address terminating service.  Mr. Holton contacted the Respondent three times throughout that day, but was not successful in restoring the service.  Tr. 46-47. 

25. All of the goods stored in the refrigerator and the freezer were stored using the electricity supplied by Respondent.  The lights to the service address were not on at the time service was terminated.  However, there was a sign in the front of the service address that was powered by electricity.  It was powered but did not illuminate until it got dark.  It was illuminated similar to dusk-to-dawn lights. The neon sign was only to operate while Mr. Holton was on vacation.  Mr. Holton called Respondent and told them that the goods to his business were spoiling because they terminated his electric service.  He requested that the electric service be restored.  Tr. 30-31.

26. Complainant’s neighbor took a picture of the truck that was there to terminate the electric service and sent the picture to Mr. Holton’s mobile phone.  It was a Grid One Solutions truck.
  Tr. 31.

27. Complainant had to clean up the freezers and the business’s wet floors upon returning from Florida.  Complainant lost all of the stock of goods that was refrigerated or frozen.  Tr. 31-32.

28. The business closed after the electric service was terminated.  The principals could not absorb the loss.  Although Mr. Holton and his wife still own the property, there is nothing currently operating out of the property. Tr. 33.

29. The electric service to the Complainant’s service address remains terminated.  Tr. 33.

30. Respondent has not requested access to the meter after October 8, 2013.  Tr. 35.

31. Neither Mr. Holton, nor the Complainant, nor anyone at the business refused the Respondent access to the electric meter in the basement.  Tr. 34.

32. Elsa Leung is an employee of the Respondent.  She has been employed by the Respondent for three years and her title is a regulatory assessor.  A regulatory assessor reviews customer accounts corresponding with Commission filed informal and formal complaints, to prepare reports to the BCS and to present testimony for formal complaint hearings.
33. The electric service for the Complainant was in Mr. Holton’s name.  The telephone number associated with the account is 215.533.XXXX.
  Tr. 62, PECO Exhibit 1.

34. The Complainant had estimated bills on the account starting with the bill dated September 20, 2012, when the Respondent exchanged the old meter 105649260 for the new meter 105456525.  The account had estimated bills until the service was terminated.  Tr. 63, PECO Exhibit 1.

35. The Complainant received estimated bills because the Respondent was not able to obtain a meter reading through the AMR.  Tr. 64.

36. The Respondent attempted to gain access to the meter to obtain a reading but was unable to gain access.  Tr. 64.

37. The technician from Grid One actually changed the meter at the service address on August 23, 2012.  Respondent’s history of contacts record the exchange of the meter on August 28, 2012 due to a delay in completing the order in the Respondent’s company system. Tr. 65-66, 115, PECO Exhibit 2.


38. The Respondent experienced sporadic readings from the meter meaning it was not getting readings from the AMR on a daily basis.  On November 21, 2012, the Respondent attempted to investigate the meter situation at the service address, but there was no access to the meter.  Although there was someone at the service address, no one had a key to the basement to grant access to the meter.  Tr. 68, PECO Exhibit 2.

39. On November 24, 2012, Grid One, the contractor for the Respondent, attempted to call Complainant to schedule a date for access to the meter.  There was no answer to the call. Tr. 69, PECO Exhibit 2.

40. On April 1, 2013, the Respondent contacted the Complainant to service the meter.  The response to the request to access the meter for service was that the Respondent would be called back.  The Respondent did not receive a returned call.  Tr. 69-70, PECO Exhibit 2.

41. On April 5, 2013, Respondent through Grid One sent a letter to Mr. Holton to request access in order to service the electric meter.  Tr. 70, 92, PECO Exhibit 2. 
42. On June 11, 2013, at 9:05 a.m. a technician from Grid One representing the Respondent attempted access to the service address for meter maintenance due to sporadic readings.  There was no appointment scheduled for this requested access with the Complainant.  The Respondent was unable to gain access.  Respondent was told there was no key on the premises to the basement where the meter was.  Complainant was given a 1-800 phone number to call Respondent to schedule an appointment.  The Respondent has no record that the Complainant called the 1-800 phone number to schedule an appointment.    Tr. 70-71, 93, 122-23, PECO Exhibits 2, 7.  

43. On June 21, 2013, Respondent attempted to contact the Complainant between 8:00 a.m. and 4:00 p.m., to schedule an appointment with the Complainant to investigate the meter.  There was no answer to the Respondent’s call.  Tr. 72, 95, 
44. On June 24, 2013, Respondent attempted to contact the Complainant between 4:00 p.m. and 8:00 p.m. for meter maintenance, and there was no answer to the Respondent’s call.  Tr. 73, PECO Exhibit 2.

45. On June 25, 2013, Respondent sent a letter to the Complainant requesting access to the meter for investigation and maintenance. Tr. 73, 96, PECO Exhibit 2. 
46. On July 1, 2013, Respondent sent a 10-day shut-off notice to the Complainant because the Company could not obtain access to the meter. Tr. 73, PECO Exhibit 2.  

47.  On July 11, 2013, a technician representing the Respondent left a 72-hour termination notice at the service address because of no access to the meter.  Prior to this 72-hour notice on July 11, 2013, the Respondent had attempted to contact the Complainant a total of 10 times.  Tr. 74, 96-97, PECO Exhibit 2. 

48. On July 13, 2013, at 8:45 a.m. a Grid One technician representing the Respondent was at the service address to investigate the meter.  Respondent was not able to gain access to the meter.  The worker for the Complainant at the service address did not have access to the basement.  The worker communicated that notice would be given to the owner to call Respondent.  Respondent left a 72-hour notice at the service address.  Respondent determined that a bucket truck would be needed to terminate electric service at the service address.  Tr. 74, 97, 123-24, PECO Exhibits 2, 7.

49. For the contact on July 19, 2013, Grid One stated the customer could have called to make an appointment for access to the meter.  Tr. 116, PECO Exhibit 2.

50. On July 19, 2013, an appointment was set for Respondent to have access to investigate the meter on July 22, 2013.  It was communicated to contact the Complainant at 215.203.XXXX prior to arriving at the service address.  On July 22, 2013, at 8:58 a.m. a technician representing the Respondent went to the service address and was unable to gain access to the meter.  The technician was told that there was no key to the basement at the service address.  The technician was told that the Complainant would call to set up a new appointment.  Tr. 75, 98, 124-25, PECO Exhibits 2, 7. 
51. On July 29, 2013, a technician representing the Respondent contacted Complainant to schedule an appointment for September 10, 2013, at 9:10 a.m.  Respondent was to call 215.533.XXXX 30 minutes before arriving at service address. Tr. 75-76, PECO Exhibit 2.

52. On September 10, 2013, a technician representing Respondent called the Complainant 30 minutes in advance of arriving at the service address.  There was no answer to the phone call, but the technician left a message.  The technician arrived at the service address at 12:41 p.m.  No one was at the service address when the technician arrived there and therefore, he was unable to gain access to the meter.  Tr. 76, 98, 125-26, PECO Exhibits 2, 7. 

53. On September 16, 2013, Respondent attempted between 8 a.m. and 4 p.m. to contact the Complainant to schedule an appointment to access the meter.  There was no answer to Respondent’s call.  Tr. 77, 99, PECO Exhibit 2. 
54. On September 17, 2013, Respondent attempted between 4 p.m. and 8 p.m. to contact the Complainant to schedule an appointment to access the meter.  There was no answer to Respondent’s call.  Tr. 77, PECO Exhibit 2.

55. On September 18, 2013, a letter was sent to the customer to schedule an appointment to investigate the meter.  The letter requested the Complainant to call the Respondent to schedule an appointment.  Tr. 77, PECO Exhibit 2.

56. On September 23, 2013, a 10-day termination notice was sent to the Complainant because the Respondent was unable to obtain access to the meter at the service address.  PECO Exhibit 2 revised.

57. Complainant received the September 23, 2013, 10-day termination notice and called the Respondent.  Complainant attempted to schedule an appointment prior to a scheduled one week vacation on October 5, 2013, but no dates were available.  Tr. 45. 

58. On October 3, 2013, at 2:13 p.m. a technician representing Respondent went to the service address to investigate the meter and was unable to gain access to the meter.  The technician left a 72-hour termination notice at the service address because he could not obtain access to the meter.  The technician surveyed the property to determine the right equipment to send if termination of electric service is needed. Tr. 78, 126, PECO Exhibits 2, 7.

59. On October 8, 2013, at 10:01 a.m. Respondent’s contractor, Herman Wright from Grid One, was at the service address and cut the taps to the electric service terminating the service because there was no access to the meter.  Tr. 78-79, 99-100, 127-28, PECO Exhibits 2, 7. 
60. The contact history of the Respondent with the Complainant does not show that Respondent failed to show up at the service address when an appointment was scheduled at the service address.  Tr. 79, PECO Exhibit 2.

61. BCS received an informal complaint from the Complainant on October 11, 2013.  Complainant requested that the Respondent restore electric service and replace all the food that was lost due to termination of service.  Tr. 81, PECO Exhibit 3.


62. BCS closed the informal complaint on October 21, 2013, and failed to resolve it.  BCS advised the Complainant to file a formal complaint.  Tr. 82, PECO Exhibit 4.

63. Section 10.5 of the Respondent’s tariff filed with the Commission states that the Company has a right to access, for purposes of reading meter, installing, testing, inspecting, repairing and removing or changing any and/or all equipment that belongs to the Company.  Tr. 82, PECO Exhibit 5.

64. Section 18.3 of the Respondent’s tariff addresses the situation when the Respondent does not gain access to its equipment.  That section states that the Company may terminate on reasonable notice if entry to the meter is refused or if access to the meter is obstructed or hazardous.  Tr. 82, PECO Exhibit 6.

65. PECO Tariff Section 18.4 is not the reason that termination occurred with the Complainant.  PECO Tariff Section 18.3 is the reason for the termination of the Complainant’s electric service at the service address on October 8, 2013.  Tr. 107-08.  

66. Scott Lee
 is employed by Grid One as the project manager for meter maintenance project for PECO.  Specifically, once the 72-hour notice portion of the process for the meter maintenance begins, Grid One sends a technician to the property to place a 72-hour notice and survey the property.  PECO will subsequently, supply Grid One with a job code to shut-off the electric service, if needed, at a minimum of three days after the 72-hour notice was placed at the property.  Mr. Lee has been employed by Grid One for 11 years.  Tr. 111.
67. Regarding the meter project between Grid One and PECO, PECO makes two calls, which are automated, to give the customer information to call Grid One to schedule an appointment for access to the meter.  If there is no call from the customer, PECO will send a letter to the customer with the contact information of Grid One to schedule an appointment.  If the customer fails to schedule an appointment after the PECO letter has been sent, PECO will then send a 10-day termination notice to the customer’s service address with contact information of Grid One to schedule an appointment.  If the customer fails to respond to the 10-day termination notice, PECO will send Grid One a job code directing a technician to place a 72-hour notice at the service address and to survey the property to determine whether and how to access to the meter and how to terminate service. Tr. 112-13.

68. If an appointment is made with Grid One and the customer, Grid One documents the scheduled appointment in the Respondent’s contact system.  Anytime Grid One makes a contact with the customer, Grid One documents that contact in the Respondent’s contact system.  Tr. 113.
69. Cellnet is the manufacturer of the old type of meter that PECO used.  Cellnet is now Landis and Gyr.  Cellnet owns that meter and PECO’s maintenance process for that meter is in two parts.  In part one, Landis and Gyr will go out and investigate why the meter is not reading properly.  Grid One is a contractor for Landis and Gyr and in that role sends out letters, makes phone calls and sends out 10-day termination notices to customers.  If that process is exhausted without access to the meter, part two begins.  In part two, Grid One will make two phone calls, send letters, a 10-day termination notice, and a 72-hour termination notice is placed at the customer’s service address.  If no contact is made through process, Grid One terminates the electric service by the taps if it is an electric meter, and shuts off the gas for gas service.  Tr. 113-14.
70. The Grid One technicians get their jobs from the dispatchers for Grid One.  The dispatchers receive the job codes from PECO.  The technicians get the work on a computer with multiple jobs scheduled for one day on the computer.  The computer reports what jobs were performed for a day for each technician.  Tr. 117-18.
71. For every no-show by Grid One a report would be generated to the PECO contact system that Grid One called the customer to inform the customer that Grid One would not show up as scheduled.  Tr. 120-21.
72. Grid One documents all no-shows.  Tr. 121.

73. Grid One personnel went to the service address a total of six times.  Tr. 121, PECO Exhibit 7.

74. Grid One normal business hours are from 7:00 a.m. to 3:30 p.m. Monday through Friday and 7:00 a.m. to 3:30 p.m. on Saturday.  Tr. 129.

75. Grid One does send technicians out on jobs at 7:00 p.m. because it has evening technicians for appointments.  Grid One honors customer appointments that are in the evening between 5:00 p.m. and 7:00 p.m.  To arrive at a service address during the evening hours is appointment driven.  Tr. 129-30.

76. Grid One does not have a record of any 7:00 p.m. visit at the service address.  Tr. 130.

77. Grid One uses trucks to arrive at the location to investigate or service the meter.   When Grid One performs the work contracted by PECO it does not use personal vehicles. Tr. 131-32, PECO Exhibit 8.

78. Grid One uses its bucket truck to cut the taps for electric service.  Tr. 131-32, PECO Exhibit 8.

79. Grid One does not have any record that the Complainant called from Florida.  Tr. 133.

80. Dan Heine is a senior business analyst for three and a half years and has been recently promoted to senior supervisor employed by PECO.  As a business analyst, Mr. Heine analyzes meter reading data to find irregularities most often related to meter tampering and theft of service.  He reviews and analyzes DataRacker reports as a preventative measure to locate and stop theft of electric service.  Mr. Heine does not examine the physical meters. Tr. 143-46, 166-67.

81. DataRacker reports are graphical representations of the meter data that the Respondent receives through the AMR network.  DataRacker is a piece of software that receives the same meter data as CIMS daily from Landis and Gyr network.  It shows the daily readings of the meter and any alarms or flags that the meter transmits.   Tr. 145.

82. The DataRacker report for electric service at the service address showed a pattern of the meter as the only meter suffering outages of all the meters on the transformer to the same service area as the Complainant’s.  Tr.149, PECO Exhibit 11.

83. Mr. Heine interpreted the DataRacker report for meter 105639260 as the meter pulled during the month and put in place for a few days around the billing date to deliver a read to the Company.  This activity does not register most of the usage at the service address.  Pulling the meter would be the reason the Respondent is getting irregular reads from the service address.  Meter 105639260 was at the service address for the billing period from November 16, 2011 and removed August 29, 2012. Tr. 150-52, PECO Exhibits 11.

84. Mr. Heine has seen this pattern of meter read activity where there is customer tampering.  The result of the activity is to reduce the bill where the customer believes the Company reads the meter just once per month.  Tr. 152-53.

85. Mr. Heine interpreted the DataRacker report for meter 10546525 with the same pattern of activity as with meter 105639260.  Meter 10546525 was in service at the service address from August 29, 2012, to October 8, 2013, when service was terminated.  This meter had nine outages with at least five outages isolated to just the meter at the service address.  Tr. 154-56, PECO Exhibit 12.

86. From August 1, 2013, through October 8, 2013, the Respondent did not receive any meter readings from meter 10543525 at the service address.  Tr. 156-58, PECO Exhibit 12.

87. When a meter delivers sporadic readings there is no regular, periodic pattern of reads.  The meter accumulates usage such that when a read is achieved, it is a lot more usage than the last reading. Tr. 160, 165.

88. In Mr. Heine’s opinion the amounts billed for the kWh usage from November 16, 2011, through October 8, 2013, are very low for a deli with freezers and refrigerators running.  Tr. 161, PECO Exhibit 1.

89. Dennis Fitti is employed by the Respondent for 17 years.  Mr. Fitti has worked 11 years as a senior engineer working in meter services in the meter shop maintaining the meter database which stores and records all meter test data.  Mr. Fitti’s expertise is in the workability and accuracy of the meter.  Tr. 168-69, 191.

90. The life of a meter until its retirement is retained in the meter database.  Respondent receives test records from the manufacturer from the as-built condition which is stored as the original test data into Respondent’s database.  Respondent sample tests shipments of new meters from the manufacturer which is also recorded in the database.  Based on statistics of the sample shipment of meters the Respondent accepts or rejects the meters.  Respondent has never rejected any shipment on accuracy reasons.  Any meter that is tested or recycled, it is tested and recorded in the database.  Until the lifecycle of the meter is completed and it is retired, all test results are locked in the Respondent’s system.  Tr. 170-71.

91. During the time of the hearing, Respondent was in the midst of a meter deployment and had obtained a waiver from the Commission of testing remote meters.  In compliance with the Commission waiver, Respondent need only test a sampling of 5% of the removed meters.  Consequently, the majority of the meters removed are not tested.  The deployment began the end of 2011.  Tr. 171-72.

92. When a meter’s signal is not received by the Respondent, the meter is not necessarily defective, because tampering could be a reason the signal is not received.  The only way a meter can send a signal is when it is energized.  The meter is energized when it is in the socket.  When a meter is pulled from the socket it is de-energized and is without its battery (it is not plugged in) and has no means to transmit any communication signals.  Tr. 172-73.

93. Respondent will tolerate a certain amount of no signals as long as the Company receives some signals.  Frequent record by Respondent of no read of signals generates issuance of orders to investigate the meter.  The first action is for Landis and Gyr to ensure the communication of the meter is operating correctly.  The investigation by Landis and Gyr would be to determine if the signal is blocked.  If the signal is blocked, an external antenna is installed to boost the signal out for transmission and reception.  The remedy of an external antenna does not aid a de-energized meter, so if the meter is out of the socket, the Respondent would continue to get no read of the meter signal.  Tr. 173-74.

94. The meter that had been installed at the service address and then removed, meter 105639260, is a Cellnet Centron solid state meter.  When these types of meters fail it is a complete failure. These types of meters do not partially fail providing sporadic results.  When these meters fail these meters either go blank or register beyond anything that could occur when they fail.  Tr. 189-90.
DISCUSSION

A.  Applicable Law



The party filing the Complaint bears the burden of proving that he or she is 
entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied his burden of proof.
B. Standard of Review


To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
  

Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util. Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


Complainant alleged that Respondent acted unreasonably by terminating electric service on October 8, 2013, without just cause. Complainant M.B. at 8.  This issue is the central issue of the Complaint and is discussed below.    
C. Whether Respondent Acted Responsibly in Termination of Service 
1. Reason for Access—PECO Tariff Section 10.5
PECO Supplement No. 8 to Tariff Electric Pa.P.U.C. First Revised Page No. 18, Section 10.5, states, in relevant part,

Right of Access.  The Company’s identified employees shall have access to the premises of the customer at all reasonable times for the purpose of reading meters, and for installing, testing, inspecting, repairing, removing or changing any or all equipment belonging to the Company.

PECO Exhibit 5 (emphasis in original).  This tariff is approved by the Commission.
Section 10.5 of the PECO tariff was in effect and approved by the Commission when the Respondent sought access to the service address and meters at issue.  A public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  Id; 66 Pa.C.S. § 316, Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997)(Kossman); and Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa. Commw. 319, 379 A.2d 339 (Pa.Cmwlth. 1977)(Stiteler).  Where a Complaint involves an existing, Commission-approved tariff, the burden falls upon the customer to prove that the charge or rule is no longer reasonable or the application of the existing tariff at issue is applied unreasonably.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa. Commw. 238 (Pa.Cmwlth. 1981) (Brockway). 
The record evidence shows that the Company received irregular readings for electric usage from the meters at the service address.  PECO Exhibits 11 and 12.  The record evidence shows that the meters tested accurately prior to installation at the service address.  PECO Exhibits 9, 10.   Respondent provided expert testimony of Mr. Heine that after the meters were installed at the service address, the meter readings transmitted from the meters transmitted irregularly.  Tr. 148-51, 153, 154-58.   Complainant failed to dispute the veracity of or otherwise object to PECO Exhibits 11 and 12 which showed the signals of meter readings for meter numbers 105639260 and 105465625 transmitted irregularly at the service address.  
Because of the irregular signals from the meters at the service address, Respondent had cause to investigate its equipment, the meters, to determine whether there were irregularities in installation, whether the actual equipment needed to be repaired or replaced, whether something needed to be removed that caused the irregular signals readings, whether something needed to be added to boost the signal readings, or any other abnormality which may be the cause of the irregularly transmitted signal.  
Respondent sought access to meter numbers 105639260 and 105465625 to investigate the irregularities of the meter reading signal.  To seek access to the meter under these circumstances is not acting outside the Company tariff Section 10.5.  Furthermore, the Complainant gave Respondent access to meter number 105639260 at the service address because the Respondent removed that meter on August 23, 2012.  Tr. 66, 176, PECO Exhibit 9.
Pursuant to Brockway, Kossman and Stiteler, Complainant failed to show that applying this PECO tariff at Section 10.5 was unreasonable.  I do not find that the record supports that PECO acted outside its tariff to obtain access to the service address to investigate the Company’s meters.  I do find that PECO had cause to obtain access to the basement of the service address where the meter that was irregularly transmitting the signal for usage data.  
This Company tariff Section 10.5 established that the Respondent had reason to seek access to the meter.  Whether PECO acted reasonably to obtain access to the meter, is addressed below.
2. Actions of PECO to Obtain Meter Access


The Respondent provided the following contact dates, and results that it experienced to obtain access to the meter:
	Date
	Type of Contact
	Result

	11/21/12
	Site visit without appointment (appt.)
	No basement key.

	11/24/12
	Called service address.
	No answer to call.

	4/1/13
	Called service address.
	Owner to call back to arrange appt. PECO has no record of call back.

	4/5/13
	Mailed letter requesting meter access.
	

	6/11/13
	Site visit, no appt. 
	No basement key.  Told Complainant to call for appt. Gave 800 phone number.

	6/21/13
	Called to make an appt.
	No answer.

	6/24/13
	Called to make an appt.
	No answer.

	6/25/13
	Mailed letter requesting meter access.
	

	7/1/13
	Mailed 10-day termination of service notice.
	

	7/11/13
	Dropped 72-hour termination notice at site.
	

	7/13/13
	Site visit.  Employee at service address. 
	Employee does not have basement key.  Will give notice to owner to call PECO.  Left 72-hour notice.

	7/19/13
	Called to make an appt.
	Scheduled appt. for 7/22/13 a.m. 215-203-0093 to contact Owner.

	7/22/13
	Site visit with appt.  
	No basement key.  Told by employee Owner would call to make appt. 

	8/29/13
	Called to make an appt.
	Scheduled appt. for 9/10/13 a.m., 30 minute call ahead before arrival at site requested.

	9/10/13
	Called ahead before arrival at site.
	No answer.  When arrived at site, no access, no one at site.

	9/16/13
	Called in a.m. to schedule appt.
	No answer.

	9/18/13
	Mailed letter requesting meter access.
	

	10/3/13
	Site visit, no appt.
	No access to meter.  Left 72-hour termination notice.

	10/8/13
	Site visit, no appt.
	Terminated service.


Tr. 68-79, PECO M.B. at 11, PECO Exhibit 2 revised.


The Complainant provided testimony that Company personnel did not keep appointments he made and showed up at the service address after hours.  Tr. 19-24.  Complainant stated that Respondent arrived at service address at 7:00 p.m. and called Complainant for access.  Complainant stated that the business was closed and not able to grant access.  Complainant stated that he had a record of the phone call but did not produce it.  Complainant said it had surveillance cameras of Respondent personnel at the service address but failed to produce the camera footage.  Complainant simply failed to corroborate testimony so that it could be considered verifiable and reliable as evidence.  
Respondent provided documentation of its contacts with Complainant.  PECO Exhibit 2.  Complainant failed to discredit the document or the witnesses that corroborated the contacts.  The contacts show a systematic approach by the Respondent to contact the Complainant to obtain access to the meter at the service address.  On two dates, July 22, 2013 and September 10, 2013, appointments were made which the Respondent kept and the Complainant did not.  See supra, at 24, PECO Exhibit 2.   On three different dates, the Respondent mailed a letter to the Complainant requesting access to the meter.   On six different dates Respondent called the Complainant and received no answer.  Respondent varied the time of day of the call.  Respondent left termination notices on three different dates prior to terminating service.  
From the evidence presented I do not find that actions by PECO to obtain access to the meter were unreasonable.  Furthermore, the record does not show that the Respondent violated any Commission statutes or regulations through its actions of obtaining access to the meter.  Whether Respondent had reason to terminate service once it obtained access to the meter is discussed below.
3. Cause for Termination of Service—PECO Tariff Sections 18.3 and 18.4
PECO Supplement No. 61 to Tariff Electric Pa.P.U.C. No. 4, Fifth Revised Page No. 25 states, 

18.3 Termination for Cause.  The Company may terminate on reasonable notice if entry to the meter or meters is refused or if access thereto is obstructed or hazardous; or if utility service is taken without the knowledge or approval of the Company; or for other violation of these Rules and Regulations and/or applicable Commission rules, including those found at Pennsylvania Public Utility Code or the Commission’s regulations.

18.4 Safety Termination.  The Company may terminate without notice if the customer’s installation has become hazardous or defective.

(Emphasis in original).  This tariff is approved by the Commission.  

Respondent contended, “By failing to provide the basement key during [at least] five visits [to the service address], Pat’s … Deli, in effect, obstructed access to the meter.”  PECO M.B. at 12.  Based on the table presented, supra at 24-25, there was a systematic approach on the part of the Respondent to obtain access.  The table also shows a disinterest in granting access on the part of the Complainant.  It is reasonable to characterize this disinterest of granting access based on the frequency and length of time that the access was thwarted as obstruction to the meter.  

Section 18.3 of the PECO tariff, above, provides for termination of service on reasonable notice if access to the meter is obstructed.   As stated above, supra at 22-23, if a Commission-approved tariff is germane to the Complaint, the burden falls of the Complainant to show its implementation is not reasonable.   Complainant has failed to show that the implementation of Section 18.3 of the PECO tariff is unreasonable.  Thus, Complainant has failed to sustain its burden of proof.  

Because Section 18.3 of the PECO tariff is found sufficient cause for the Respondent’s actions to terminate electric service at the service address, the undersigned will not address the alternative arguments presented by the Respondent for rationale to terminate the electric service of the Complainant.
Complainant’s Complaint must fail as it has failed to show by record evidence that Respondent acted unreasonably or violated any Commission statute or regulation regarding the termination of electric service at the service address on October 8, 2013.
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. A public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa. Commw. 238 (Pa.Cmwlth. 1981); 66 Pa.C.S. § 316;  Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997); and Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa. Commw. 319, 379 A.2d 339 (Pa.Cmwlth. 1977).
5. The burden of proof falls on the Complainant to show that the application of the Commission-approved tariff is applied unreasonably.   Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa. Commw. 238 (Pa. Cmwlth. 1981).  
6. Complainant failed to sustain its burden of proof.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal complaint filed by Robert Holton on behalf of Pat’s Gourmet Deli, Inc. against PECO Energy Company at Docket No. C-2013-2394437 is dismissed.

2. That the Secretary’s Bureau mark this matter at Docket No. C-2013-2394437 closed.

Date: March 3, 2015 


/s/








Angela T. Jones 



Administrative Law Judge

� 	Grid One is a contracted service of the Respondent.  PECO delegates certain duties to Grid One.  Tr. 91.


� 	This telephone number is the same number identified by Mr. Holton as his mobile phone number.


� 	Mr. Lee is of no relation to Shawane Lee, Esquire, counsel for the Respondent.  Tr. 111.
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