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HISTORY OF THE PROCEEDING


The Complainant alleged that the Respondent failed to accept his medical certificate or give him a payment arrangement.  The complaint is dismissed because the Complainant failed to sustain his burden of proof.


On April 28, 2014, Eric Hudson (“Hudson” or “Complainant”) filed a formal complaint against PECO Energy Company (“PECO” or the “Respondent”) alleging, the following among other things: 1) that the Respondent is threatening to shut off his service; 2) that he wants a payment arrangement; 3) that his family has experienced unexpected financial hardships due to injuries and the loss of employment; 4) that he attempted to work out a payment plan on the outstanding balance; 5) that the Respondent refuses to keep the arrangement that he was given on March 26, 2014; 6) that he needs electricity at his residence because his son has chronic asthma and must use doctor-ordered nebulizer treatments multiple times a day; and 7) that the Respondent failed to accept the medical certification that was submitted.  The Complainant wants the Commission to do the following: give him a reasonable payment plan on the outstanding Customer Assistance Program (“CAP”) arrears and prevent termination of his service. 


On May 9, 2014, the Respondent filed an answer.  The Respondent explained that the Complainant was a CAP customer from February 14, 2007, to April 14, 2008.  The Complainant was removed from CAP because his income exceeded the amount for eligibility in the CAP program,.  On October 29, 2012, the Complainant was reenrolled in the CAP program.  The Complainant’s current balance contains CAP arrears.  The Respondent stated that the Bureau of Consumer Services dismissed the Complainant’s informal complaint at #003044528 (requesting a payment agreement) because the Commission cannot give an agreement on CAP arrears.  A ten day termination notice was issued for a past due balance of $12,281.20 on March 18, 2014.  A utility report was issued to pay $12,281.20 by April 4, 2014 to avoid termination.  The Respondent contends that the Complainant is not entitled to a Commission issued payment agreement since the balance is comprised of CAP arrears.  66 Pa.C.S. § 1405(c).  The Respondent stated that the Complainant’s balance was $13,507.73 when the answer was filed.



By hearing notice dated May 12, 2014, this case was assigned to the undersigned and the hearing was scheduled for Thursday, July 10, 2014 at 1:30 p.m.



A Prehearing Order, dated June 12, 2014, was sent to the parties.  



A hearing was held in this matter in the Philadelphia Regional Office on Thursday, July 10, 2014 at 1:30 p.m., before Administrative Law Judge Cynthia Williams Fordham.  This was one of the call of the docket cases assigned for that afternoon.  When the undersigned went on the record at 1:46 p.m., Mr. Hudson had not arrived.  Shawane L. Lee, Esquire, represented the Respondent.  The Respondent’s witness, Renee Tarpley, a senior regulatory assessor for the Respondent, was present, but she did not testify.  Ms. Lee moved to dismiss the complaint.  The Respondent’s attorney and witness left the building.  At 2:00 p.m., the undersigned was informed that Mr. Hudson was at the Regional Office for the hearing.  He was delayed because there was an automobile accident on the highway.  The undersigned called PECO’s office around 2:05 p.m. and talked to Ms. Lee’s assistant.  Since the Respondent was not available, the Complainant was informed that the hearing would be rescheduled.


By hearing notice dated August 12, 2014, the hearing was rescheduled for Tuesday, October 7, 2014.



The undersigned sent Prehearing Order #2 to the parties on September 3, 2014.



A hearing was held in this matter on Tuesday, October 7, 2014, in the Philadelphia Regional Office before Administrative Law Judge Angela T. Jones
.  The hearing was scheduled for 9:30 a.m. as one of the call of the docket cases for the morning.  The Complainant, Eric Hudson, testified in support of the complaint.  Shawane L. Lee, Esquire, represented the Respondent.  The Respondent presented one witness, Renee Tarpley, a senior regulatory assessor for the Respondent, who sponsored twelve exhibits: 
PECO Exhibit 1 - the account statement for the period from May 2012 through September 2014;
PECO Exhibit 2 - CAP History; 

PECO Exhibit 3 - Collection History from May 2010 through September 2014; 

PECO Exhibit 4 – Payment Agreement History;
PECO Exhibit 5 - Medical Certificate History from June 2011 through October 2014; 
PECO Exhibit 6 - Financial Information History from June 2011 through September 2014;
PECO Exhibit 7 - Bureau of Consumer Services Decision #002394258, dated August 12, 2008;
PECO Exhibit 8 - Bureau of Consumer Services Decision #002720187, dated August 7, 2010; 

PECO Exhibit 9 - Bureau of Consumer Services Decision #003044528, dated November 21, 2012; 
PECO Exhibit 10 - Formal Complaint Form at Docket No. C-2011-2247713;
PECO Exhibit 11 - Hearing Notice for Docket No. C-2011-2247713; and
PECO Exhibit 12 - Letter dated October 17, 2011, from Respondent’s counsel stating settlement terms for C-2011-2247713.


The record in this case consists of 92 page transcript and twelve exhibits.  The record closed on November 17, 2014, when the transcript was received.
FINDINGS OF FACT



1.
The Complainant is Eric Hudson, 400 Jacobs Court, Exton, PA  19341.



2.
The Respondent in this proceeding is PECO Energy Company.


3.
The Complainant has a residential electric and gas account with the Respondent (Tr. 13, 41; PECO Ex. 1).



4.
The Complainant’s wife, daughter and son live with him at the service address (Tr. 28). 


5.
Prior to 2005, the Complainant’s wife and daughter were injured in an automobile accident (Tr. 14, 32, 33).



6.
The Complainant’s son has chronic asthma (Tr. 14, 15).


7.
In the Bureau of Consumer Services Decision (#2065352), dated June 26, 2006 the Complainant was given a payment agreement requiring him to pay his budget payment plus $317.00 a month on the arrearage (Tr. 30, 31, PECO Ex. 4).


8.
On February 14, 2007, the Complainant enrolled in PECO’s Customer Assistance Program (CAP).  The Complainant was placed on CAP Tier E based on a monthly gross income of $2,188.00 for four people (Tr. 15; PECO Ex. 2).



9.
When the Complainant enrolled in CAP, the Respondent set aside the Complainant’s account balance of $8,619.67 for possible future forgiveness (Tr. 48, 49; PECO Ex. 2).


10.
On December 27, 2007, the Respondent forgave the Complainant’s pre-program arrears in the amount of $8,619.67 (Tr. 48, 49; PECO Ex. 2). 


11.
On April 14, 2008, the Respondent removed the Complainant from the CAP program because his gross monthly income of $5,200.00 placed him over the income limit for a 4‑person household under the CAP program (Tr. 30, 49; PECO Ex. 8).



12.
In BCS decision report dated August 12, 2008, (#002394258) the informal complaint was dismissed because the $5,992.45 balance included CAP arrearages (Tr. 70; PECO Ex. 7). 



13.
The Respondent terminated the Complainant’s service on May 10, 2010 (PECO Ex. 3).


14.
The Respondent restored the Complainant’s service after it received a medical certificate on May 10, 2010 (PECO Ex. 3). 



15.
The Complainant filed a second medical certificate on June 17, 2010 (Tr. 35, 70; PECO Exs. 3, 5).


16.
In the BCS decision report dated August 7, 2010, (#002720187) the informal complaint was dismissed because the $16,523.69 balance included CAP arrearages (Tr. 57, 70; PECO Ex. 8). 



17.
The Complainant filed a formal complaint at Docket No. C-2010-2192853 on August 11, 2010 requesting a payment arrangement and alleging that his bills were incorrect (Tr. 58; PECO Ex. 3).


18.
The Complainant’s formal complaint at Docket No. C-2010-2192853 was dismissed in Administrative Law Judge Christopher Pell’s Initial Decision, dated February 24, 2011 (Tr. 9, 58; PECO Ex. 14).



19.
In its Order entered on May 9, 2011, the Commission upheld ALJ Pell’s dismissal of the complaint at Docket No. C-2010-2192853 (PECO Ex. 3).


20.
On June 21, 2011, the Complainant filed a formal complaint at Docket No. C-2011-2247713 (Tr. 16, 17, 58; PECO Ex. 3).


21.
The Complainant filed a medical certificate on June 28, 2011 (Tr. 35, 70; PECO Exs. 3, 5).


22.
During the December 1, 2011 hearing for the formal complaint at Docket No. C-2011-2247713, the parties reached a settlement.  The Complainant was given a payment arrangement on the $18,447.71 outstanding balance.  The Complainant was required to pay $5,534.31 by October 31, 2011, and then pay $1,173.00/month plus budget billing ($524.00) for 11 months (Tr. 18, 58: PECO Exs. 10, 11, 12).


23.
On October 29, 2012, the Complainant was reenrolled in the CAP Program at Tier D-1 based on an income of $1,638.00 (unemployment comp) for two adults and two children (Tr. 30, 49, 50; PECO Exs. 3, 6).


24.
When he reenrolled in CAP, the Respondent gave the Complainant a company-issued payment agreement which required him to pay the budget bill plus $141.09 per month on the arrearage for 60 months.  The Complainant’s account balance was $8,465.70 
(Tr. 50; PECO Exs. 3, 4).


25.
In the BCS decision report dated November 21, 2012, (#003044528) the informal complaint was dismissed pursuant to 66 Pa.C.S § 1405(c) because he was a current CAP customer $8,690.78 balance (Tr. 16, 71; PECO Ex. 9). 


26.
The Complainant defaulted on the company issued agreement on December 11, 2012 (Tr. 50; PECO Ex. 1).


27.
The Complainant made three payments between May and December 2012.  The May 15, 2012 payment was for $1,680.00 and the payments on July 10, 2012 and July 18, 2012 were for $1,630.00 (PECO Ex. 1).



28.
On May 1, 2013, the Respondent gave the Complainant a company-issued payment agreement on his $9,293.34 balance.  He was required to pay $154.89 per month plus the budget bill (Tr. 51. 54; PECO Ex. 4).


29.
The Complainant defaulted on the agreement on June 17, 2013 (Tr. 54; PECO Ex. 1).



30.
The Complainant started working again in July 2013 (Tr., 18, 19).



31.
The Respondent reinstated the May 1, 2013 agreement on July 5, 2013 (Tr. 54; PECO Ex. 1).


32.
The Complainant defaulted on the agreement on August 14, 2013 (Tr. 55; PECO Ex. 1).



33.
The Respondent reinstated the May 1, 2013 agreement again on September 3, 2013 (Tr. 55; PECO Ex. 1).


34.
The Complainant defaulted on the agreement on October 14, 2013 (Tr. 55; PECO Ex. 1).


35.
The Complainant filed a medical certificate on October 31, 2013 (Tr. 35, 70; PECO Exs. 3, 5).


36.
The Complainant made six payments in 2013.  He paid $1,000.00 on April 9; $1,200.00 on April 30; $630.89 on July 8; $485.46 on July 23; $638.03 on September 3; and $485.46 on September 30 (PECO Ex. 1).


37.
The Complainant filed a formal complaint at Docket No. C-2014-2418563 on April 28, 2014 (PECO Ex. 3).


38.
On August 19, 2014 the Respondent terminated the Complainant’s service (PECO Ex. 3).



39.
The Complainant paid $1,423.00 on August 21, 2014 for restoration.  The service restored the same day (PECO Ex. 3).


40.
The Respondent rejected the medical certificate that the Complainant filed on October 3, 2014 (Tr. 35, 68-70; PECO Exs. 3, 5).


41.
In addition to the restoration payment, the Complainant made three payments in 2014.  He paid $238.34 on May 30, $1423.35 on August 21 and $446.00 on September 30 (PECO Ex. 1).


42.
At the time of the hearing, the Complainant’s gross monthly income was $9,160.00.  His wife, son and daughter live with him (Tr. 24, 25).



43.
At the time of the hearing, the Complainant’s balance for his electric and gas accounts was $13,565.26 (Tr. 48; PECO Ex. 1).
DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, the Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

Medical Certifications



The Complainant indicated that his wife, daughter and son have health problems and that he would like to submit a medical certification.  



The pertinent regulations are found in 52 Pa.Code §§ 56.112-56.116.  Sections 56.114 and 56.116 provide as follows:

§ 56.114. Length of postponement; renewals.

Service may not be terminated for the time period specified in a medical certification; the maximum length of the certification shall be 30 days. 

(1) Time period not specified. If no length of time is specified or if the time period is not readily ascertainable, service may not be terminated for at least 30 days. 

(2) Renewals. Certifications may be renewed in the same manner and for the same time period as provided in §§ 56.112 and 56.113 (relating to postponement of termination pending receipt of certificate; and medical certifications) and this section if the customer has met the obligation under § 56.116 (relating to duty of customer to pay bills).  In instances when a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  In these instances the public utility is not required to honor a third renewal of a medical certificate and is not required to follow § 56.118(3) (relating to right of public utility to petition the Commission). The public utility shall apply the dispute procedures in §§ 56.151 and 56.152 (relating to public utility company dispute procedures).  When the customer eliminates these arrearages, the customer is eligible to file new medical certificates.

§ 56.116. Duty of customer to pay bills.

Whenever service is restored or termination postponed under the medical emergency procedures, the customer shall retain a duty to make payment on all current undisputed bills or budget billing amount as determined under § 56.12(7) (relating to meter reading; estimated billing; customer readings).

Emphasis added.



The Respondent accepted the medical certificates that the Complainant submitted on June 17, 2010, June 28, 2011 and October 31, 2013.  However, the Respondent rejected the medical certificate the Complainant submitted on October 3, 2014 (Tr. 68-70; PECO Ex. 5).  The Respondent explained that the Complainant failed to make the required payments after the second renewal.  Therefore, the Respondent will not accept additional medical certificates from the Complainant until the past due balance is paid in full (Tr. 68-70; PECO Ex. 5).



Since the Complainant has not complied with the requirement in 52 Pa.Code
§ 56.116 to pay his bills, the number of renewals for the customer’s household is limited to two certificates filed for the same set of arrearages.  Therefore, the Respondent is not required to honor a third renewal of the medical certificate.  
Payment arrangement



The Complainant has requested a payment arrangement.  The Respondent argued that he is not entitled to a payment arrangement.


The Commission follows the rules set forth in the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq., when it addresses payment arrangements.  Section 1405(c) relates to payment arrangements for customers on the customer assistance programs.  It reads as follows: 
 (c) Customer assistance programs.--Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements
 negotiated or approved by the commission.



In this case, the Complainant’s CAP arrearage is $11,647.09 and the non-CAP arrearage is $1,918.17 (Tr. 64).  Consequently, the Commission cannot give the Complainant a payment arrangement on the $11,647.09 CAP arrearage.



Section 1405 (d)-(f) provide guidelines for determining whether a payment arrangement can be issued and the length of the payment arrangement.  Those sections provide:

(d) Number of payment arrangements.--Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision. A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.
(e) Extension of payment arrangements.--If the customer defaults on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.

(f) Failure to comply with payment arrangement.--Failure of a customer to comply with the terms of a payment arrangement shall be grounds for a public utility to terminate the customer's service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.



Although Section 1405(c) of the Public Utility Code, 66 Pa.C.S. § 1405(c), prohibits the Commission from setting a payment arrangement on an arrearage accrued under customer assistance program rates, when a Complainant has a mixed arrearage, the Commission may bifurcate the arrearage and establish a payment arrangement on the non-CAP arrearage.  Nevertheless, the Commission is not required to set a payment arrangement on a bifurcated arrearage and may decline to do so if the Complainant has exhibited a poor payment history and inability to keep prior payment agreements with the company.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013).  Since the Commission can only give a limited number of payment agreements, a payment agreement issued on a non-CAP arrearage in a scenario where the Complainant is likely to default is not in the customer’s best interest.  Joy Turner v Philadelphia Gas Works, C-2013-2388319 (Order Entered June 19, 2014). 



The record demonstrates that the Complainant was given a payment arrangement by the Bureau of Consumer Services in June 2006.  The Complainant did not keep the payment arrangement (PECO Ex. 4).  The balance was forgiven under CAP (Tr. 48, 49; PECO Ex. 2).



The Respondent’s witness listed several payment arrangements that the Respondent gave the Complainant (Tr. 51-56; PECO Ex. 4).  The Complainant defaulted on all of the payment arrangements (PECO Ex. 4). 


In addition, in the Commission’s Order in Hudson v. PECO Energy Company, Docket No. C-2010-2192853 (Order entered May 9, 2011), the Commission stated the following:

With regard to the Complainant’s request for a second Commission-issued payment arrangement, we note that the Public Utility Code (Code) provides that “absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.”  With the exception of instances where there has been a change of income, the Commission has interpreted Section 1405(d) of the Code to allow it to establish only one payment agreement per customer.  Chapter 14 Implementation, `October 31, 2005).  In his third Exception, the Complainant argues that a second Commission-issued payment arrangement is warranted because his income was reduced in 2006.  Even if the Complainant’s income was reduced after his original Commission-issued payment arrangement, the record shows that since that time, his income has increased to a level in which he is currently earning approximately $150,000 annually.   Based on the amount of his current income, we find that a second Commission-issued payment arrangement is not warranted at this time.  As such, we shall also deny the Complainant’s third Exception.

(Order at 5, 6).


In this case, the Complainant’s past due balance is $13,565.26 and the non-CAP arrearage is $1,918.17.  In 2011, the Commission did not give him a payment agreement based on his payment history and income.  The Complainant’s current income is $109,920.00 annually.  In light of the Commission’s decision in his prior formal complaint, his poor payment history and history of default, the request for a payment arrangement is denied.  See Joy Turner v. Philadelphia Gas Works, C-2013-2388319; Hudson v. PECO Energy Co., C-2010-2192853, supra.
March 26, 2014 Payment arrangement


The Complainant testified that a PECO representative gave him a payment arrangement on March 26, 2014 when he called.  The arrearage was $4,527.00 and the down payment of $1,000.00 was due by March 28, 2014 (Tr. 20).  He said that when he called on March 28, 2014, to make the payment, he was told that the payment arrangement did not meet the Respondent’s requirements (Tr. 21). 



Renee Tarpley, a senior regulatory assessor for the Respondent, testified that the Complainant called the credit department on March 25, 2014 and was informed that he needed to pay $4,226.98 to get back on the payment agreement (Tr. 60).  She stated that he contacted the CAP Rate Department on September 24, 2014, and was told that to pay $1,000.00 on the balance that accrued between the date that the current complaint was filed and September 2014 (Tr. 61, 62).  However, if the customer’s balance is over $7,500.00, the agreement must be approved by 
the Respondent’s Revenue Management Department (Tr. 61).  The Revenue Management Department did not approve the agreement (Tr. 63).  


The account statement clearly indicates that the Complainant did not have a

$4,527.00 balance in March 2014.  Therefore, Ms. Tarpley’s testimony regarding the $1,000.00 payment is more plausible.  Nevertheless, she explained that the payment arrangement was not approved by the Revenue Management Department.  Based on the evidence in the record the denial did not violate the Public Utility Code or the Commission’s regulations.

Prevent termination


The Complainant requested that the Commission prevent the Respondent from terminating his service.  However, the Complainant is required to pay his bill.  Even if the Commission gave him a payment arrangement on the $1,918.17 non-CAP arrearage, he still has a $11,647.09 CAP arrearage.  Therefore, the Commission will not prevent the Respondent from terminating his service.


The Complainant has failed to sustain his burden of proof.  The Complainant has not demonstrated that he is eligible for medical certificates or that he is entitled to a payment arrangement. 



Accordingly, the complaint is dismissed in its entirety.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).


3.
That the Complainant failed to sustain his burden of proof. 



4.
When a customer has not met the obligation in 52 Pa.Code § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages. 52 Pa.Code § 56.114.



5.
Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission. 66 Pa.C.S 

§ 1405 (c).


6.
Since the Commission can only give a limited number of payment agreements, a payment agreement issued on a non-CAP arrearage in a scenario where the Complainant is likely to default is not in the customer’s best interest.  Joy Turner v Philadelphia Gas Works, C-2013-2388319 (Order Entered June 19, 2014). 



7.
That the Complainant failed to sustain his burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Eric Hudson against the PECO Energy Company at Docket No. C-2014-2418563 is dismissed in its entirety.



2
That this case is marked closed.

Date:  March 6, 2015





/s/









Cynthia Williams Fordham






Administrative Law Judge

� ALJ Jones agreed to hear the case because ALJ Fordham was unavailable.


� In Act 155 of 2014, the word agreement in 66 Pa.C.S. § 1405 was changed to arrangement.  Act 155 became effective December 22, 2014. 
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