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INTRODUCTION

This Initial Decision dismisses the Formal Complaint of Hattie Beatrice Howell filed against PECO Energy Company with the Pennsylvania Public Utility Commission at Docket No. C-2014-2435743, for Complainant’s failure to carry her burden of proof.

history of the proceeding
On July 28, 2014, Hattie Beatrice Howell (Ms. Howell or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there were incorrect charges on her electricity bill from Respondent.  Specifically, the Complainant alleged that PECO had failed to credit her account with payments that she had made.  The Complainant also alleged that the Company was threatening or had shut off her utility service and that there was a safety, quality and reliability issue with her service.  

On August 13, 2014, the Respondent filed an Answer denying the material allegations of the Complaint.  The Company averred that the Complainant’s utility service had been shut off due to non-payment on July 21, 2014 and that PECO restored the Complainant’s service on July 23, 2014 after the Complainant made a payment of $400.00.  


A Hearing Notice dated August 22, 2014, notified the parties that an initial hearing was scheduled for Tuesday, October 14, 2014, at 9:30 a.m., as part of a call of the docket, and the matter was assigned to me.
A Prehearing Order was issued on August 26, 2014, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

The hearing convened as scheduled on October 14, 2014.  Ms. Howell appeared pro se, and testified in support of the Complaint.  The Complainant sponsored one exhibit, which was admitted into the record in this matter.  Shawane L. Lee, Esq. represented the Respondent, and presented the testimony of Anna Mae Migliaccio, who is a regulatory assessor with PECO in charge of reviewing and investigating formal complaints filed with the Commission.  The Respondent sponsored four exhibits all of which were admitted into the record.  

The record closed on October 31, 2014 when I received a copy of the hearing transcript which was 58 pages.

FINDINGS OF FACT

1.
The Complainant is Hattie Beatrice Howell, whose mailing address is 5517 Ridgewood Street, Philadelphia, Pennsylvania 19143 (Service Address).  Tr. 8.
2.
Respondent is PECO Energy Company.

3.
The Complainant uses George Check Cashing to process some payments to her PECO account.  Tr. 9.
4.
The Complainant has also used the U.S. Postal Service and Ace Check Cashing to process payments to PECO.  Tr. 10, 21.
5.
The Complainant did not make any payments to her account from August 12, 2013 to June 30, 2014.  PECO Exh. 1.  
6.
The Complainant, since October 2011, has made sporadic payments which are not always for the full amount due to her account.  Tr. 36-37; PECO Exh. 1.  
7.
The Complainant is on the Company’s budget billing program.  Tr. 38, 44; PECO Exh. 1.  

8.
The Complainant is not enrolled in the Customer Assistance Program (CAP).  Tr. 44.
9.
In a letter dated August 7, 2014, the Company contacted the Complainant indicating that if she had any proof of payments she could send them to their address.  PECO Exh. 4.  
10.
PECO did not receive any proof of payments from the Complainant in response to the letter.  Tr. 42.  
11.
The Complainant did not present any proof of payments to PECO at the evidentiary hearing in this matter.  
12.
PECO sent out a ten-day notice to the Complainant indicating that her service would be shut off due to non-payment on July 7, 2014.  Tr. 43; PECO Exh. 2.  
13.
The Company provided 72 hour notice to the Complainant on July 10 and July 11, 2014.  Tr. 44; PECO Exh. 2.  

14.
PECO terminated the Complainant’s service on July 21, 2014.  Tr. 43; PECO Exh. 2.  

15.
PECO restored service to the Complainant on July 22, 2014 after a payment of $400.00.  Tr. 43; PECO Exh. 2. 

16.
The Complainant has had multiple payment arrangements in the past which she has failed to keep.  PECO Exh. 3.  

17.
The Complainant is currently on an active payment arrangement of current charges plus $10.82 toward the arrears.  Tr. 41, 43; PECO Exh. 3.   

18.
The Complainant has a current balance of $888.41.  Tr. 44; PECO Exh. 1.  
DISCUSSION

In her formal Complaint, Ms. Howell alleged that there were incorrect charges on her bill from Respondent.  Specifically, Ms. Howell alleged that the Company failed to credit her account with payments that she made.  She requested that PECO credit her account with the payments that she made.  
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983). 

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

At the hearing, Ms. Howell testified that she paid her bills for her electric service every month.  The Complainant used George Check Cashing to process some payments to her PECO account.  Tr. 9.  The Complainant has also used the U.S. Postal Service and Ace Check Cashing to process payments to PECO.  Tr. 10, 21.  The Complainant did not provide any proof of the payments she alleges that she made at the check cashing companies or the U.S. Postal Service.  
PECO’s witness, Anna Mae Migliaccio, responded to Complainant’s testimony by briefly going over the Complainant’s account history with PECO.  Ms. Migliaccio indicated that the Complainant did not make any payments to her account from August 12, 2013 to June 30, 2014.  PECO Exh. 1.  Ms. Migliaccio also testified that the Complainant, since October 2011, has made sporadic payments which are not always for the full amount due to her account.  Tr. 36-37; PECO Exh. 1.  

In addition, Ms. Migliaccio testified that the Complainant has had multiple payment arrangements in the past which she has failed to keep.  PECO Exh. 3.  Ms. Migliaccio also indicated the Complainant is currently on an active payment arrangement of current charges plus $10.82 toward the arrears.  Tr. 41, 43; PECO Exh. 3.   

Further, in a letter dated August 7, 2014, the Company contacted the Complainant indicating that if she had any proof of payments she could send them to their address.  PECO Exh. 4.  Ms. Migliaccio testified that PECO did not receive any proof of payments from the Complainant in response to the letter.  Tr. 42.  

Finally, I agree with Ms. Migliaccio’s testimony concerning Ms. Howell’s claims regarding incorrect charges on her electric bills.  The Complainant failed to pay her bills in full and only paid the bills sporadically. Further, the Complainant also failed to make any payments to the Company for a ten-month period from August 12, 2013 to June 30, 2014.  I see no evidence that the Company failed to credit the Complainant’s account with payments that she made.  The Complainant failed to provide any proof of payments that she made during the time period at issue.  The Complainant’s testimony that she made payments to PECO every month is not sufficient.  “Mere bald assertions … do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987); Mid-Atlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa. Cmwlth. 2000); see also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R-00994808, Commission Opinion and Order entered March 3, 2000.  

The Complainant has failed to carry her burden of proof with respect to the payments made to the account and credits to her account for those payments.  The credible evidence of record establishes that Ms. Howell failed to make payments to her account.  In addition, her outstanding balance of $888.41 is the direct result of her making partial payments and only sporadic payments during the time period in question.  There is no indication in the record that PECO failed to credit Ms. Howell’s account with payments that she made during the time period at issue, nor has the Complainant provided PECO or this judge any proof to the contrary.  For the reasons stated above, Ms. Howell’s Complaint against PECO in this regard is dismissed.

Termination of Service

The Complainant contends that PECO created an unsafe condition at her home when they terminated her electric service in July 2014. 



Section 1501 of the Public Utility Code, provides as follows:

§ 1501.  Character of service and facilities.

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission. 

66 Pa.C.S. § 1501.  Under the Public Utility Code, a public utility is authorized to terminate service for nonpayment of an undisputed delinquent account and for failure to comply with the material terms of a payment agreement.  66 Pa.C.S. § 1406(a)(1 & 2).  The public utility must provide notice of the termination of service in the form of a written notice provided ten days prior to the shut off and also attempt to contact the costumer in person or via telephone at least twice prior to the termination.  66 Pa.C.S. § 1406(b)(1)(i & ii).  The public utility may terminate service at any time from Monday through Friday.  66 Pa.C.S. § 1406(d).



In order to reestablish service, a public utility may require a reconnection fee.  66 Pa.C.S. § 1407(a).  Service must be reconnected within three days for proper terminations, provided the customer has met all the applicable conditions for reconnection.  66 Pa.C.S. § 1407(b)(4).  The public utility may require the customer to make full payment of any reconnection fees together with repayment over 12 months of any outstanding balance incurred by the customer if the customer has an income exceeding 150% of the Federal poverty level but not greater than 300% of the Federal poverty level.  66 Pa.C.S. § 1407(c)(2)(ii).  A public utility may also require a deposit equal to one-sixth of an estimated annual bill if a customer previously had service terminated for nonpayment of an undisputed delinquent account or failure to comply with the material terms of a payment agreement.  66 Pa.C.S. § 1404(a)(1)(i & v). 



Ms. Migliaccio, PECO’s witness, testified that the Complainant’s service was terminated due to non-payment.  PECO sent out a ten-day notice to the Complainant indicating that her service would be shut off due to non-payment on July 7, 2014.  Tr. 43; PECO Exh. 2.  The Company provided 72 hour notice to the Complainant on July 10 and July 11, 2014.  Tr. 44; PECO Exh. 2.  PECO terminated the Complainant’s service on July 21, 2014.  Tr. 43; PECO Exh. 2.  PECO restored service to the Complainant on July 22, 2014 after a payment of $400.00.  Tr. 43; PECO Exh. 2.  Ms. Migliaccio indicated the Complainant is currently on an active payment arrangement of current charges plus $10.82 toward the arrears.  Tr. 41, 43; PECO Exh. 3.    


Based on the above, there is nothing that establishes that PECO provided the Complainant with inadequate, unsafe or unreasonable service.  The Complainant was provided notice of the impending termination.  The Company also was within its rights to terminate service as the Complainant had a delinquent balance.  Further, once the Complainant made a payment, PECO reconnected her service the following day.  The Complainant in this matter has failed to meet her burden of proof and thus, her Complaint must be dismissed in this regard.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  66 Pa.C.S. § 332(a).

3.
The Complainant failed to meet her burden of proof that PECO did not properly credit her account with payments that she made.  
4.
A public utility must provide adequate, efficient, safe and reasonable service.  66 Pa.C.S. § 1501.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Hattie Beatrice Howell against PECO Energy Company at Docket No. C-2014-2435743 is dismissed in its entirety.

2.
That this proceeding at Docket No. C-2014-2435743 be marked closed.

Dated:
January 23, 2015




/s/













Marta Guhl








Administrative Law Judge
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