BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sharon Laffey						:
							:
	v.						:			C-2015-2462487	
							:
Knox Energy Cooperative				:
Association, Inc.					:



INITIAL DECISION 


Before
Susan D. Colwell
Administrative Law Judge


INTRODUCTION

		This Initial Decision grants the Motion for Judgment on the Pleadings of Knox Energy Cooperative Association, Inc. and dismisses the Complaint because Respondent is a bona fide cooperative association and not regulated by the Commission.

HISTORY OF THE PROCEEDING 

		On or about December 17, 2014, Sharron Laffey (Complainant) filed a Formal Complaint against Knox Energy Cooperative Association, Inc. (Knox or Respondent). Complainant alleges that a portion of the gas line to her residence is not buried and protrudes from the ground, and that she believes this exposure creates a hazardous condition.  Complainant wants the Pennsylvania Public Utility Commission (Commission) to order Respondent to bury the gas line.  Complainant states that Respondent promised that it would bury the gas line in Spring 2014, but has not done so as of the date of filing.

[bookmark: _GoBack]		On February 5, 2015, Knox filed an Answer and New Matter with a Notice to Plead in response to the Complaint, as well as Preliminary Objections (POs).  In its Answer, Respondent admitted that a portion of the gas line traversing Complainant’s property is currently above ground.  However, Respondent denies that this exposed section of gas line constitutes a hazard.  Respondent avers that Respondent’s facilities are subject to annual Commission safety audits and that the most recent Commission audit of Respondent’s facilities was performed on September 26, 2014, and found all of Respondent’s facilities to be in compliance with all applicable state and federal pipeline safety regulations.  Respondent also alleges that no enforcement actions were initiated and that there are no outstanding compliance issues with its system.  Respondent avers that it has been in contact with Complainant through Knox’s complaint resolution process to reach an amicable solution.  Specifically, Respondent is developing plans to relocate the gas line which is the subject of this Complaint.  Respondent, however, notes that these plans cannot be carried out until Spring 2015 when the weather will be more suitable for such work.  In New Matter, Knox asserted that it had been found to be a bona fide cooperative in the Commission’s Order of March 22, 2007, approving the sale of Gasco’s Kane Division to Respondent at Docket No. A‑120002F2000[footnoteRef:1].  Respondent further alleged that no changes have been made to its operating structure, and no orders, directives, or pronouncements from any state or federal agencies have altered its status as a bona fide cooperative association.  Respondent also alleged that Complainant is a member of Knox and takes natural gas service from its Clayville, Pennsylvania System, which is the system at issue in the Gasco Abandonment Order, and also made several other statements to support its purported status as a bona fide cooperative association.  [1: 	 	See, Application of Gasco Distribution Systems, Inc. for approval of the transfer of its Kane Division’s assets to Utility Pipeline Ltd. and immediately thereafter to Knox Energy Cooperative Association, Inc. and for the abandonment of service by Gasco Distribution Systems, Inc., Docket No. A-120002F2000, Order entered March 22, 2007 (Gasco Abandonment Order).] 


		In its POs, Knox asserted that the Complaint should be dismissed due to lack of jurisdiction because the Respondent is a bona fide cooperative association in the Gasco Abandonment Order (copy of Order attached to Preliminary Objections).  See, 66 Pa.C.S. § 102. 

		On March 4, 2015, the matter was assigned to me by Motion Judge Assignment Notice.

		The time for filing responsive pleadings to the POs and to the new matter has run, and no responsive pleading has been filed.  

		The matter is ripe for disposition.

FINDINGS OF FACT

		1.	Complainant is Sharon Laffey, 1066 S. Sunset Beach Road, Claysville, PA 15323, a member of Knox Energy Cooperative Association, Inc.

		2.	Respondent is Knox Energy Cooperative Association, Inc., a non-profit cooperative based in Ohio. 

		3.	On or about December 17, 2014, Complainant filed a formal Complaint alleging that Respondent failed to bury a partially-exposed gas line on her property.

		4.	The Complaint sets forth a single count, seeking a Commission order directing Respondent to bury the exposed gas line.

		5.	On February 5, 2015, Respondent filed its Answer and New Matter, as well as POs to the formal Complaint.

		6.	No responsive pleading was filed to the Answer or to the POs.  

DISCUSSION

		Respondent’s POs seek to dismiss the case because the Commission has no jurisdiction to hear formal Complaints filed against bona fide cooperative associations.
 		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 	 When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible."  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the POs.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).   

		The rules regarding POs provide that they are available to parties and may be filed in response to a pleading 52 Pa.Code § 5.101.  While lack of Commission jurisdiction is a legitimate ground for a PO, 52 Pa.Code § 5.101(a)(1), here the lack of jurisdiction is not evident on the face of the Complaint.  In addition, the Respondent chose to raise the lack of jurisdiction in New Matter.  As stated above, a PO can only be based on facts set forth in the Complaint.  Any facts or issues raised in responsive pleadings cannot be considered in the disposition of a PO.
		
		Since the Commission’s lack of jurisdiction is an affirmative defense, and the Respondent raised it in a timely fashion, the Respondent’s PO will be treated as a Motion for Judgment on the Pleadings (MJOP) filed pursuant to 52 Pa.Code § 5.102.  There is no adverse affect on the Complainant’s rights since she had notice of the issue, and opportunity to be heard but has not responded.  Wroblewski v. Pennsylvania Electric Company, Docket No. C-2008-2058385 (Order entered May 15, 2009).

		The Commission regulation at 52 Pa.Code § 5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa.Code § 5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections, motions for summary judgment and motions for judgment on the pleadings to be filed in response to a complaint.
		The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1)  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003)  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against her only those facts she specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985)

		There are no facts in dispute.  The sole factual averment is that Respondent has not buried a partially-exposed gas line on Complainant’s property, and the Respondent admits this.

		In its Answer and New Matter, the Respondent asserts that it is working with the Complainant to relocate and rebury the gas line on her property, that Complainant is a member of Knox Energy Cooperative Association, Inc., and alleges that Knox is a bona fide cooperative association and thus not within the Commission’s regulatory jurisdiction.  The Complainant has not filed a written response to Respondent’s Answer and New Matter within 20 days since February 5, 2015, the date of service.  Therefore, facts set forth in Respondent’s Answer and New Matter are deemed admitted pursuant to 52 Pa.Code § 6.63(a). 

		The Commission must act within and cannot exceed its jurisdiction.  Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super 1976).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  

		 The Commission’s general regulatory authority is contained in Section 501 of the Code, 66 Pa.C.S. § 501.  Section 501(b) of the Code, 66 Pa.C.S. § 501(b), states that the Commission shall have administrative power and authority to supervise and regulate all public utilities doing business in the Commonwealth.  Pursuant to Section 501(c) of the Code, 66 Pa.C.S. § 501(c), every public utility has a duty to observe, obey, and comply with the regulations or Orders of the Commission and the terms and conditions set forth therein. 

		“Public utility,” as defined in Section 102 of the Code, 66 Pa.C.S. § 102, excludes “[a]ny bona fide cooperative association which furnishes service only to its stockholders or members on a nonprofit basis.”  The Commission has ruled that formal Complaints against entities determined to be bona fide cooperative associations must be dismissed due to a lack of Commission jurisdiction.  See, e.g. John F. Mellon v. Morea Citizens Water Company, 1991 Pa. PUC Lexis 91, Docket No. C-902997 (Order dated May 20, 1991). 

		The Commission has previously ruled that Respondent is a bona fide cooperative association.  Paragraph 1 of the Gasco Abandonment Order, however, states that the parties have “established a prima facie case to support their contention that Knox Energy Cooperative Association, Inc. is a bona fide cooperative.”  The use of “prima facie case” means that the party with the burden of proof has established the necessary elements, which, in the absence of co-equal rebuttal evidence, allows the party to prevail.  See, Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); see also, Keystone Cooperative Association, Docket No. P‑00991710 (Order entered August 12, 1999).  In that context, the use of “prima facie case” in the Gasco Abandonment Order allows for the possible future consideration of evidence rebutting Knox Energy’s “bona fide cooperative” status, in view of Respondent’s duty to report that information to the Commission.  Pg. 16, William L. Jones v. Knox Energy Cooperative Association, Inc., 2009 Pa. PUC Lexis 669, Docket No. C-2009-2086059.

		The Commission has stated that: 

[a] nonprofit organization does not qualify ipso facto as a bona fide cooperative association, exempt from regulation by the commission,  [*2]  66 Pa CS § 102, Gorski v Moosic Lakes, Inc. (1962) 39 Pa PUC 749.  The key factor is the internal structure of the organization; in the analysis of "bona fide cooperative," there are five generally accepted characteristics to be considered: (1) the purpose of the organization's internal structure is to furnish service; (2) the organization furnishes service, either directly or by contract with another organization, only to its members who are identified as such; (3) membership is limited to those who will avail themselves of the services furnished by the association; (4) control and ownership by each member is substantially equal; and (5) economic benefits are passed to the members on a substantially equal basis; Israel Packel, "The Organization and Operation of Cooperatives," A.L.I., 4th Ed., Philadelphia, 1970, pp. 4, 5.  The essential question in the analysis of these factors is whether, in the absence of regulations or protection of the public utility commission, the customers of an organization delivering utility service are able to protect themselves from unreasonable and arbitrary management decisions by exercising some degree of control over the organization. 

Re Adrian Water Company, 1979 Pa. PUC LEXIS 96; 53 Pa. PUC 139 (February 22, 1979)

		In New Matter, Respondent asserts that the purpose of Knox’s internal structure is to provide utility service; that it provides natural gas services, either directly or by contract with another organization, only to its members; that membership in Knox is limited to those who will avail themselves of the natural gas services provided by the cooperative association; that control and ownership of Knox is held by each member in substantially equal shares; and that any economic benefits of Knox are passed on to the members on a substantially equal basis.  These statements are in keeping with the statutory definition of a bona fide cooperative association as found in 66 Pa.C.S. § 102, consistent with the findings of the Commission in the Gasco Abandonment Order, and mirrors the five characteristics laid out in Re Adrian Water Company.  

		 The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S. § 703.  As the only count alleged in the Complaint is not within the jurisdiction of the Commission, and MJOP is granted and the Complaint is dismissed.



CONCLUSIONS OF LAW

		 1.	The Complaint must set forth anything done or omitted to be done by the utility company in violation of any law which the Commission has jurisdiction to administer.  66 Pa.C.S. § 701; 52 Pa.Code § 5.21(a).  

		2.	The presiding officer or Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  52 Pa.Code § 1.2(a).

		3.	A motion for judgment on the pleadings is properly granted where the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).

		4.	The Commission must act within and cannot exceed its jurisdiction.  Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super 1976).  

		5.	Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  In order for the Complainant to prevail ultimately, there must be a statute, regulation or order which the Commission is authorized to enforce.   

		6.	The Commission’s general regulatory authority is contained in Section 501 of the Code, 66 Pa.C.S. § 501.  Section 501(b) of the Code, 66 Pa.C.S. § 501(b), states that the Commission shall have administrative power and authority to supervise and regulate all public utilities doing business in the Commonwealth.  Pursuant to Section 501(c) of the Code, 66 Pa.C.S. § 501(c), every public utility has a duty to observe, obey, and comply with the regulations or Orders of the Commission and the terms and conditions set forth therein.
 
		7.	“Public utility,” as defined in Section 102 of the Code, 66 Pa.C.S. § 102, excludes “[a]ny bona fide cooperative association which furnishes service only to its stockholders or members on a nonprofit basis.”  
		8.	Formal Complaints against entities determined to be bona fide cooperative associations must be dismissed due to a lack of Commission jurisdiction.  See, e.g. John F. Mellon v. Morea Citizens Water Company, 1991 Pa. PUC Lexis 91, Docket No. C-902997 (Order dated May 20, 1991).

		9.	The Commission has determined that Knox Energy Cooperative Association, Inc. is a bona fide cooperative association.  Application of Gasco Distribution Systems, Inc. for approval of the transfer of its Kane Division’s assets to Utility Pipeline Ltd. and immediately thereafter to Knox Energy Cooperative Association, Inc. and for the abandonment of service by Gasco Distribution Systems, Inc., Docket No. A-120002F2000, Order entered March 22, 2007.

		10.	The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S. § 703. 

		11.	 As the only count alleged is not within the jurisdiction of the Commission, and there is no other remedy sought or available, there is no reason to hold a hearing.  

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion for Judgment on the Pleadings filed in the case captioned Sharon Laffey v. Knox Energy Cooperative Association, Inc. at Docket No. C-2015-2462487 is granted.

		2.	That the Complaint filed by Sharon Laffey against Knox Energy Cooperative Association, Inc. at Docket No. C-2015-2462487, is dismissed.
		3.	That the Secretary mark this docket closed.


Dated:	March 24, 2015					/s/					
							Susan D. Colwell
							Administrative Law Judge
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