BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:

v.





:

C-2014-2439816


:

Philadelphia Gas Works
:

INITIAL DECISION

Before

Marta Guhl

Administrative Law Judge

INTRODUCTION



This initial decision denies the Complainant’s, Charles Dennis, Complaint and dismisses the Complainant’s request for a payment arrangement under Sections 1405(c) and 1405(d) of the Public Utility Code.  

HISTORY OF THE PROCEEDING

On August 25, 2014, Charles Dennis (Complainant) filed a formal Complaint against Philadelphia Gas Works (PGW or Company or Respondent).  Complainant alleged that the Company was threatening to shut off his utility service and indicated that he was on a fixed income and needed an affordable payment arrangement.   

This Complaint was the appeal of a decision issued by the Bureau of Consumer Services (BCS) on August 4, 2014 at Case No. 3224701.
  The BCS decision indicated that the Complainant had defaulted on a prior Commission payment arrangement issued on January 21, 2014 and dismissed the informal complaint under 66 Pa.C.S. §§ 1405(c) & 1405(d).  

On September 17, 2014, Graciela Christlieb, Esquire, counsel for PGW, filed an Answer admitting that it had issued a shut off notice for the Complainant.  PGW indicated that the Complainant has broken seven company issued payment arrangements.  PGW also indicated that the Complainant would need to make a payment of $556.16 to cure his missed Customer Responsibility Program (CRP) payments and reenroll in CRP.   

On October 3, 2014, a Hearing Notice was sent scheduling an Initial Hearing on Thursday, December 4, 2014 at 1:30 p.m., as part of a call of the docket, and the case was assigned to me.  By Prehearing Order dated October 7, 2014, I gave direction as to the proper procedure for this matter.



On December 4, 2014, the Initial Hearing convened as scheduled.  Complainant was present and represented himself.  Graciela Christlieb, Esquire, was present as counsel for PGW and presented one witness, Ms. Joyshayln Moore.  Complainant presented one exhibit during the evidentiary hearing, which was admitted into the record.  PGW presented five exhibits during the Initial Hearing and all PGW exhibits were admitted into the record.  The evidentiary hearing generated 42 pages of testimony in transcript.  The record closed on December 22, 2014 when I received the hearing transcript.  

FINDINGS OF FACT

1. The Complainant is Charles Dennis who resides at 5535 Irving Street, Philadelphia, Pennsylvania 19139 (Service Address) where he receives gas service from PGW.  Tr. 7.

2. The Respondent is Philadelphia Gas Works, a public utility in Pennsylvania.  

3. The Complainant resides at the Service Address with his wife and her 35 year old son.  Tr. 10.

4. The Complainant does not work and has income from Social Security Disability in the amount of $1,021.00 per month.  Tr. 8-9.

5. The Complainant’s wife has income from Social Security Disability in the amount of $1,254.90 per month.  Tr. 10.  

6. The Complainant’s wife’s son does not have any income and is unemployed.  Tr. 10-11.

7. The Complainant current household income with three household members places the household at 138% of the Federal Poverty guidelines.
  

8. The Complainant has had seven payment arrangements and has not satisfied the requirements of any.  Tr. 26; PGW Exh. 3.  

9. The last payment arrangement was a Commission-issued payment arrangement dated January 22, 2014.  Tr. 26-27; PGW Exh. 3.  

10. At the time the Commission payment arrangement was issued, the Complainant’s income was based on one adult with a household income of $1,499.00 per month.  Tr. 27.  
11. The Complainant’s household income at the time was at 154% of the Federal Poverty guidelines.

12. The Complainant defaulted on the Commission payment arrangement.  Tr. 28; PGW Exh. 3.  

13. The Complainant’s current outstanding balance is $4,338.01.  Tr. 34; PGW Exh. 2.  

14. Of the outstanding balance, $163.84 is CRP arrears.  Tr. 35; PGW Exh. 2.  

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  
Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util. Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).
Payment Agreement


The Complainant requests a payment arrangement with more favorable terms.  Mr. Dennis was dissatisfied with the terms from a prior Commission issued payment arrangement as he indicated that he experienced a change in the size of his household and a change in his household income.  

The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Sections 1405(a) and (b) of the Public Utility Code read as follows: 

§ 1405.  Payment agreements

(a)  GENERAL RULE. – The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

(b)  Length of payment agreements.--The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

(1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2)  Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3)  One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

66 Pa.C.S. §§ 1405(a) and (b).  

The Commission may not grant a payment arrangement on any customer assistance program arrears.  66 Pa.C.S. § 1405(c).
The Public Utility Code permits the Commission to grant one (1) payment agreement and dictates its terms.  66 Pa.C.S. § 1405(b).  The Commission cannot order a subsequent or second payment arrangement unless there is a change in income.  66 Pa.C.S. § 1405(d).  A “change in income” is defined in part as a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.  66 Pa.C.S. § 1403.  
 

The Complainant’s outstanding balance is $4,338.01.  Of the outstanding balance, $163.84 is CRP arrears.  Tr. 35; PGW Exh. 2.  Since the Commission cannot grant a payment arrangement on any CRP arrears, only $4,174.17
 would be eligible for a payment arrangement in this matter.  See 66 Pa.C.S. § 1405(c).  

Mr. Dennis testified that he lives with his wife and her adult son at the Service Address.  Mr. Dennis does not work and receives Social Security Disability in the amount of $1,021.00 per month.  The Complainant’s wife also receives $1,254.90 per month in Social Security Disability.  The Complainant’s wife’s son is unemployed and has no income.  Complainant’s monthly household income is $2,275.90.
  Complainant’s household income is 138% of the Federal poverty level.  The Complainant is a Level 1 customer.  66 Pa.C.S. § 1405(b)(1).
However, the Complainant had a prior Commission-issued payment arrangement which defaulted.  Tr. 28; PGW Exh. 3.  Therefore, only in the circumstances of a change of income would a Commission issued payment arrangement be allowable.  See 66 Pa.C.S. § 1405(d).  At the time of the prior payment arrangement, the Complainant’s household income was $1,499.00 per month for a household of one.  As of the hearing date, the Complainant’s household income is $2,275.90 per month for a household of three.  There has actually been an increase in the household income since the last payment arrangement.  As such, the Complainant has not established that there was a change in household income and is not entitled to a payment arrangement under 66 Pa.C.S. § 1405(b)(1).  Therefore, the Complaint in this matter must be dismissed.  
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2.
Complainant had the burden of proof.  66 Pa.C.S. § 332(a).

3.
The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq., applies to this proceeding.

4.
The Commission may not grant a payment arrangement on any customer assistance program arrears.  66 Pa.C.S. § 1405(c).

5.
The Commission cannot order a subsequent or second payment arrangement unless there is a change in income.  66 Pa.C.S. § 1405(d).  
6.
A “change in income” is defined in part as a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.  66 Pa.C.S. § 1403.  

ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal complaint filed by Charles Dennis against Philadelphia Gas Works at Docket No. C-2014-2439816 is denied and dismissed.
2. That the docket at Docket No. C-2014-2439816 is marked closed.

Date:  March 13, 2015





/s/












Marta Guhl









Administrative Law Judge

� 	I would note that this formal Complaint is a timely appeal of the BCS decision and should have been docketed as an “F” docket and not a “C” docket.  


� 	Federal Register, Vol. 79, No. 14, January 22, 2014, pp. 3593-3594.  Also see � HYPERLINK "http://aspe.hhs.gov/poverty" �http://aspe.hhs.gov/poverty�.


� 	Id.


� 	$4,338.01 - $163.84 = $4,174.17


� 	Monthly income calculation is as follows:  $1,021 + $1,254.90 = $2,275.90.
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