BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Rollock Company					:
							:
	v.						:		C-2014-2425842
							:
Pennsylvania Electric Company			:



INITIAL DECISION 


Before 
David A. Salapa
Administrative Law Judge


INTRODUCTION


		 A commercial customer filed a complaint against its electric utility alleging that the rate the utility charged was excessive.  This decision denies the complaint because the utility charged the customer the rate authorized by the utility’s tariff.  

HISTORY OF THE PROCEEDING

On May 12, 2014, Rollock Company (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania Electric Company (Respondent). The complaint alleges that there are incorrect charges on its bill.  Attached to the complaint is each of the Complainant’s monthly bills from the Respondent for the period from January 2013 to April 2014.

The complaint contends that the “hourly pricing service charges” on the Complainant’s bill increased drastically from January to April 2014.  The complaint requests that the Commission recalculate the Complainant’s bills using a lower “hourly pricing service charge” and refund the excess charges to the Complainant.

The Respondent filed an answer with new matter on June 30, 2014.  The Respondent’s answer admits that the Respondent provides non-residential electric service to the Complainant at the address shown on the complaint.  The answer denies that there are incorrect charges on the Complainant’s bills.  

According to the answer, the Respondent is the default service provider for the Complainant.  The Complainant is part of the Industrial Customer Class and the Respondent supplies electric service to the Complainant pursuant to the Respondent’s GP Rate Schedule.  Pursuant to the GP Rate Schedule, the Respondent provides hourly-priced default service to the Complainant established by the Hourly Pricing Default Service Rate Rider O.  

The new matter alleges that the complaint only expresses disagreement with the rate the Respondent charged the Complainant.  The new matter contends that the Respondent calculated the Complainant’s bills in accordance with its tariff, which the Commission previously approved.  The new matter argues that the complaint fails to state a claim upon which the Commission could grant relief.  The answer with new matter requests that the Commission dismiss the claim or alternatively direct the parties to engage in mediation.  

Also on June 30, 2014, the Respondent filed preliminary objections.  The preliminary objections reiterated the allegations in the answer with new matter that the Respondent provides hourly-priced default service to the Complainant, pursuant to the Respondent’s tariff and alleged that the complaint failed to state a claim upon which the Commission could grant relief and was therefore legally insufficient.  The preliminary objections requested that the Commission dismiss the Complainant’s complaint.  The Complainant did not file an answer to either the Respondent’s preliminary objections or its new matter.  

By notice dated July 2, 2014, the Commission notified the parties that it had assigned the case to Administrative Law Judge (ALJ) Joel H. Cheskis as motion judge.  By order dated July 31, 2014, ALJ Cheskis denied the Respondent’s preliminary objections and referred the matter to the Commission’s Mediation Unit for mediation review.

By hearing notice dated December 5, 2014, the Commission scheduled a telephonic hearing for this matter on January 29, 2015 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order dated December 9, 2014, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  I subsequently issued a corrected prehearing order dated December 17, 2014.

By letter dated January 22, 2015, the Complainant requested that I continue the hearing scheduled for January 29, 2015.  The letter indicated that the Respondent did not oppose the request.  I granted the request and by hearing notice dated January 27, 2015, the Commission scheduled a telephonic hearing for this matter on March 11, 2015 at 10:00 a.m.

	I conducted a telephonic hearing on March 11, 2015.  Brett J. Smith, Esquire represented the Complainant which presented one witness.  Brian C. Wauhop, Esquire represented the Respondent, which presented one witness who sponsored six exhibits that I admitted into the record.  The initial hearing resulted in a transcript of 58 pages.  The record closed on March 20, 2015, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.  

FINDINGS OF FACT

		1.	The Complainant in this case is Rollock Company.  N.T. 8.

		2.	The Respondent in this case is Pennsylvania Electric Company.  N.T. 8-9.

3.	For the period from January 2014 to April 2014, the Complainant’s electric bills were high because of an increase in the rates the Respondent charged.  N.T. 9, 13-14.  
4.	After April 2014, the rate decreased and the amount of the Complainant’s bills decreased.  N.T. 14.

5.	When the Complainant received the bills for the period from January 2014 to April 2014, its president, Mr. Kordell recalculated the bills using the rate the Respondent charged for the periods prior to January 2014.  N.T. 8.  

6.	The Complainant sent payments to the Respondent based on the recalculated amounts.  N.T. 8-9.  

7.	In response, the Respondent threatened to terminate the Complainant’s service for failing to pay the full amount of its bills.  N.T. 14-15.  

8.	The Complainant then paid the billed amounts in full.  N.T. 15.  

9.	The Respondent provides service to the Complainant pursuant to its Rate GP.  N.T. 28, Penelec Ex. 1.  

10.	Rate GP is available to non-residential customers using electric power through a single delivery location at 2,400 volts or higher.  N.T. 28, Penelec Ex. 1.     

11.	The Complainant is a default service customer of the Respondent. N.T. 31.  

12.	As a default service customer receiving service pursuant to Rate GP, the Complainant is charged the rate set forth in the Respondent’s Rider O, Hourly Pricing Default Service Rider.  N.T. 31.  

13.	The Respondent calculates its Hourly Pricing Service Charge pursuant to Rider O, based on multiple factors including the Locational Marginal Price (LMP) established by PJM on an hourly basis.  N.T. 31-32, Penelec Ex. 2.  

14.	The Respondent does not have any control over establishing the PJM LMP rate.  N.T. 32.  

15.	The Respondent calculates the Hourly Pricing Service Charge on an hourly basis and divides it by the total kWh consumed to arrive at an average cost per kilowatt which is shown on the customer’s monthly bill.  N.T. 30-31. 

16.	The Hourly Pricing Service Charge calculated by the Respondent for January, February, March and April 2014 corresponded to the rate shown on the Complainant’s bills for January, February, March and April 2014.  N.T. 34-39, Penelec Exs. 3-6.  

17.	The Respondent charged the Complainant the rate for the Complainant’s default service authorized by its tariff.  N.T. 39-40.

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet its burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

In this case, the complaint alleges that the “hourly pricing service charges” on the Complainant’s bill increased drastically.  The complaint alleges that the Respondent’s rates are excessive and that the Complainant’s bills should be recalculated using a lower “hourly pricing service charge.”  The complaint challenges the rate charged to the Complainant by the Respondent. 

The Public Utility Code at 66 Pa.C.S. § 1309 provides that a customer may file a complaint alleging that a rate charged by a public utility is unjust, unreasonable or illegal.  When a customer files such a complaint, the customer bears the burden of establishing that the rate is unjust, unreasonable or illegal.  If the customer demonstrates that the rate is unlawful, the Commission must set just and reasonable rates that would be applicable to the complaining customer and other customers similarly situated.  Pennsylvania Elec. Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).

In support of the contention that the Respondent’s rate is unjust, unreasonable or unlawful, the Complainant presented the testimony of its president, Anthony Kordell.  Mr. Kordell testified that for the period from January 2014 to April 2014, the Complainant’s electric bills were exceedingly high because of an increase in the rates the Respondent charged.  N.T. 9, 13-14.  According to Mr. Kordell, the Complainant’s bills were three times the normal amount during the period from January 2014 to April 2014.  N.T. 9.  After April 2014, the rate decreased to a lower rate and the amount of the Complainant’s bills decreased.  N.T. 14.

When Mr. Kordell received the bills for the period from January 2014 to April 2014, he recalculated the bills using the rate the Respondent charged for the periods prior to January 2014.  N.T. 8.  Mr. Kordell sent payments to the Respondent based on the recalculated amounts.  N.T. 8-9.  In response, the Respondent threatened to terminate the Complainant’s service for failing to pay the full amount of its bills.  N.T. 14-15.  The Complainant then paid the billed amounts in full.  N.T. 15.  

I prohibited the Complainant from introducing evidence about its attempts to contact the Respondent for an explanation for the increase in the Complainant’s rates and the Respondent’s failure to respond in an adequate, timely fashion.  N.T. 21-24, 49.  This testimony is irrelevant since the Complainant’s complaint did not contain any allegations that the Respondent failed to respond to the Complainant’s requests for an explanation of the increase in the Complainant’s rates and the Respondent did not have notice of the issue or the opportunity to prepare a defense. N.T. 21-24.

In addition, counsel for the Complainant had the opportunity, pursuant to 52 Pa.Code § 5.91(a) to file an amended complaint but failed to do so more than 5 days prior to the hearing as required by 52 Pa.Code § 5.91(c).  To the extent that counsel for the Complainant attempted to introduce evidence regarding the Complainant’s requests for an explanation of the increase in the Complainant’s rates can be viewed as a request to amend the complaint at the hearing, pursuant to 52 Pa.Code § 5.92(c), granting the request would prejudice the Respondent since it did not have notice of the issue prior to the hearing and did not have the opportunity to prepare a defense.  Given the Respondent’s lack of notice, it was appropriate to prohibit the introduction of evidence on the issue.

In response to the Complainant’s testimony, the Respondent presented the testimony of Kimberlie Bortz, a rate advisor.  Ms. Bortz explained that the Respondent provided service to the Complainant pursuant to its Rate GP.  N.T. 28, Penelec Ex. 1.  Rate GP is available to non-residential customers using electric power through a single delivery location at 2,400 volts or higher.  N.T. 28, Penelec Ex. 1.     

Ms. Bortz stated that the Complainant was a default service customer of the Respondent. N.T. 31.  As a default service customer receiving service pursuant to Rate GP, the Complainant is charged the rate set forth in the Respondent’s Rider O, Hourly Pricing Default Service Rider.  N.T. 31.  The Respondent calculates its Hourly Pricing Service Charge pursuant to Rider O based on multiple factors including the LMP established by PJM on an hourly basis.  N.T. 31-32, Penelec Ex. 2.  Ms. Bortz explained that the Respondent does not have any control over establishing the PJM LMP rate.  N.T. 32.  According to Ms. Bortz, the Respondent calculates the Hourly Pricing Service Charge on an hourly basis and divides it by the total kWh consumed to arrive at an average cost per kilowatt which is shown on the customer’s monthly bill.  N.T. 30-31. 

Ms. Bortz sponsored exhibits detailing the calculation of the Hourly Pricing Service Charge for January, February, March and April 2014.  N.T. 33-34, Penelec Exs. 3-6.  Each of these exhibits is a spreadsheet showing the hourly amounts for each of the factors used to calculate the Hourly Pricing Service Charge.  N.T. 33-39, Penelec Exs. 3-6.  The last page of each of the exhibits shows the Hourly Pricing Service Charge for each month.  N.T. 34-39, Penelec Exs. 3-6.  Ms. Bortz testified that the Hourly Pricing Service Charge for each month corresponded to the rate shown on the Complainant’s bills attached to its complaint for January, February, March and April 2014.  N.T. 34-39, Penelec Exs. 3-6.  Ms. Bortz concluded that the Respondent has charged the Complainant the rate for the Complainant’s default service authorized by its tariff.  N.T. 39-40.  The Respondent contends that it has complied with the Public Utility Code and Commission regulations in this case because it must bill the Complaint pursuant to its tariff.  I agree.  

A public utility may not charge a rate other than the rates set forth in its tariff.  66 Pa.C.S. § 1303.  The rates set forth in the tariff are the lawful rates of the utility until changed.  66 Pa.C.S. § 1303. 

A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pa. Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006).  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pa. Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pa. Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).

Here, the Commission approved the Respondent’s tariff provisions establishing Rate GP and Rider O, Hourly Pricing Default Service Rider.  Tariff provisions previously approved by the Commission are prima facie reasonable.  Zucker v. Pa. Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1981).  A complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden of proving that the facts and circumstances leading to the creation of the tariff provision have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Twp. v. Pa. Pub. Util. Comm’n, 686 A.2d 910 (Pa. Cmwlth. 1996).

In this case, the Complainant failed to establish by a preponderance of the evidence that the rate charged by the Respondent is unjust, unreasonable or illegal or that the facts and circumstances leading to the creation of the Respondent’s tariff provisions have changed so drastically that the tariff provisions are now unreasonable.  Since the Complainant failed to establish the allegations set forth in its complaint, I will deny the complaint and enter the following order.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa.C.S. §701.

		2.	The burden of proof in this proceeding is on the Complainant. 66 Pa.C.S. §§ 332(a) and 1309.

		3.	The Complainant must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  

		4.	The Complainant has not met its burden of proving that it is entitled to relief.  66 Pa.C.S. §§ 332(a) and 1309.

		5.	Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).

		6.	Tariff provisions previously approved by the Commission are prima facie reasonable.  Zucker v. Pennsylvania Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1981).


ORDER


		THEREFORE,

		IT IS ORDERED:

1. [bookmark: _GoBack]That the complaint of Rollock Company against Pennsylvania Electric Company at Docket No. C-2014-2425842 is denied.

		2.	That the docket at Docket No. C-2014-2425842 is marked closed.



Date:	March 30, 2015						/s/				
		David A. Salapa
		Administrative Law Judge
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