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PENNSYLVANIA PUBLIC UTILITY COMMISSION
Jay Larry Moyer
fillin "Complainant's name" \d "":



:


v.
:
C-2011-2273645fillin "Docket No." \d ""


:
C-2014-2444864

PPL Electric Utilities Corporation
:

PREHEARING ORDER ON REMAND #5 - GRANTING THE MOTION OF 
PPL ELECTRIC UTILITIES CORPORATION TO DISMISS OBJECTIONS

 AND COMPEL RESPONSES TO DISCOVERYPROPOUNDED 

ON JAY LARRY MOYER - SET I ON REMAND


The prehearing conference in this matter was held as in the Philadelphia Regional Office on November 25, 2014.  During the prehearing conference, a procedural schedule was established.  The schedule included the dates for the parties to submit written testimony prior to the hearing.  The parties would conduct cross-examination during the hearing.  



By Order dated January 14, 2015, the undersigned memorialized the schedule and other instructions from the prehearing conference.



On February 2, 2015, Jay Larry Moyer ("Complainant") served his written direct testimony ("Moyer Direct") in the above-captioned consolidated proceeding. Motion at ¶ 1.



On March 4, 2015, PPL Electric Utilities Corporation (“PPL Electric”, “Company” or “Respondent”) served Interrogatories, Requests for Production of Documents, and Requests for Admission Propounded on Jay Larry Moyer - Set I on Remand ("Moyer Set I"). Motion at 
¶ 2.



By letter dated March 13, 2015, the Complainant served via first class mail the Complainant’s Objections to Interrogatories, Requests for Production of Documents and Requests for Admission Set I and some of his answers to PPL to Moyer Set I.  Motion at ¶ 3.



On March 24, 2015, counsel for PPL Electric, contacted the Complainant in an effort to resolve the objections without the need for formal motions.  The Complainant declined to resolve any of the objections and insisted that Administrative Law Judge Cynthia Williams Fordham ("ALJ") review and rule on the Complainant's objections and this Motion.  Motion at 
¶ 4.



On March 24, 2015, the Respondent filed the Motion of PPL Electric Utilities Corporation to Dismiss Objections and Compel Responses to Discovery Propounded on Jay Larry Moyer - Set I on Remand.  The Respondent stated that pursuant to 52 Pa.Code § 5.321(c), a party is entitled to obtain discovery of any matter not privileged that is relevant to the pending proceeding, or any matter that is reasonably calculated to lead to the discovery of admissible evidence.  Discovery is permitted regardless of whether the information sought "relates to the claim or defense of the party seeking discovery or to the claim or defense of another party." Motion at ¶ 5.



The Respondent cited the Commission’s regulations regarding objections.  An objection to a discovery request must "[r]estate the interrogatory or part thereof deemed objectionable and the specific ground for the objection." 52 Pa.Code § 5.342(c)(2). Furthermore, the objection must "[include a description of the facts and circumstances purporting to justify the objection." 52 Pa.Code § 5.342(c)(3); see 52 Pa.Code § 5.350(d)(3) (stating that the "[grounds for objections" to a request for admission "must be specifically stated"). Motion at ¶ 6.  The Respondent noted that the Commission generally provides wide latitude in discovery matters. See Pa. PUC v. The Peoples Natural Gas Co., 62 Pa. PUC. 56 (Order Entered Aug. 26, 1986); Pa. PUC v. Equitable Gas Co., 61 Pa. PUC 468 (Order Entered May 16, 1986). Motion at ¶ 7.



PPL Electric requested that the Motion be granted and that the Complainant be ordered to answer fully Moyer-Set I, Nos. 1-6, 8-9, and 11, because the Complainant’s objections lack merit and the Complainants answers to Moyer 1-4, 1-6 and 1-9 fail to fully answer the questions.



By correspondence dated March 26, 2015, the Complainant filed a response indicating that the Respondent’s Motion was untimely because his exceptions (objections) were filed and received by the PUC on March 13, 2015, and the Motion to Compel was filed on March 24, 2015.  (The undersigned received the Complainant’s correspondence on March 30, 2015.)  The Complainant requested that the Motion to Compel be dismissed. 
Motion -timely


The Complainant stated that the Motion was untimely.  The Commission’s regulation at 52 Pa.Code § 1.56(b) provides as follows: 
§ 1.56. Date of service.
(a) The date of service shall be the earliest day when the document served meets one of the following conditions: 

…

(b) Unless otherwise prescribed by the Commission or presiding officer, whenever a party is required or permitted to do an act within a prescribed period after service of a document upon the party and the document is served by first-class mail by the United States Postal Service, 3 days shall be added to the prescribed period

Emphasis added.



The Complainant served the Objections, dated Friday, March 13, 2015, on the Respondent and the undersigned by first class mail.  The Respondent’s counsel and the undersigned received the Objections on Monday, March 16, 2015.  Pursuant to 52 Pa.Code 
§ 5.342 (g) the Motion to compel should be filed within 10 days of service of the Objection.  “If a motion to compel is not filed within 10 days of service of the objection, the objected to interrogatory will be deemed withdrawn.”  In accordance with 52 Pa.Code § 1.56.(b) when 3 days are added to March 23, 2015, the Motion should be filed by March 26, 2015.  The Respondent filed the Motion on March 24, 2015.  Therefore, the Motion was filed in a timely manner.  

PPL to Moyer-I-1


The Respondent contends that the Complainant's Objection to PPL to Moyer-I-1 lacks merit.  PPL to Moyer-I-1 provides:

Reference Moyer Direct, p. 44, lines 19-21: "The Complainant also installed his own independent side meter which has continued to record kilowatt hours of generation since the facility began operating in 2009."

Please state whether you have any records of the kilowatt hours of generation since 2009 as measured by this "independent side meter." If so, please provide any and all such records. Motion at ¶ 9.
The Complainant's Objection to PPL to Moyer-I-1 reads as follows:

I object to this request because the scheduled Hearing involves PPL Electric's billing process, and related data, and the various elements in their billing process.  Should the Commission, however, determine that the Complainant's meter readings might be useful in seeking a remedy or negotiated settlement, I would be amenable to such a request from the Commission.  Motion at ¶ 10.


The Respondent explained that the Complainant has contested, among other things: (1) the Company's process for reading and storing information regarding the amount of electricity generated; and (2) the accuracy of the Company's records regarding the amount of electricity generated at the Complainant's generating facilities. Motion at ¶ 12.  To the extent that the Complainant claims that PPL Electric's process and records are flawed, the Company is entitled to discover these records in possession of the Complainant to examine the veracity of his claims by comparing them to the Company's own records.  Therefore, requesting the Complainant's records of the kilowatt hours of generation at the generating facilities as measured by the independent side meter clearly is a relevant inquiry in this proceeding. Motion at ¶ 14.
Ruling



When this matter was remanded, the Commission ordered the following, among other things, in its Order entered January 9, 2014:



3.
That the Request to Reopen the Record filed by Larry Moyer on May 8, 2013, is granted for the limited purpose of further developing the record with regard to the bills and credits received by Mr. Moyer from PPL Electric Utilities Corporation.  

…



6.
That within sixty (60) days of the entry of this Opinion and Order, PPL Electric Utilities Corporation shall file with the Office of Administrative Law Judge, the Commission Secretary and Mr. Larry Moyer, a tabulation that reflects the following actual information on a monthly basis between March 2009 and the last full monthly billing periods for the two accounts at issue in this proceeding that ended prior to the entry date of this Opinion and Order.

a) the meter readings at the host and satellite locations; 

b) the excess generation from the host account that was applied to the satellite account;

c) the rate that was used to place a value on the excess generation from the host account that was applied to the satellite account;

d) the usage at the satellite account;

e) any net usage that was billed to Complainant for the satellite account; 

f) any payments made by Mr. Moyer; 

g) any excess energy that was banked at the satellite account;

h) the total energy banked; and 

i) any cash-out payments made to Complainant and the price to compare used to calculate those cash-out payments.



7.
That PPL Electric Utilities Corporation shall utilize the relevant data submitted in response to Ordering Paragraph No. 6, supra, to demonstrate the amount of credits and cash-out payments Complainant should have received between April 2009, and the monthly billing periods ending prior to the entry date of this Opinion and Order.  This information shall be submitted to the Office of Administrative Law Judge, the Commission Secretary and Mr. Larry Moyer within sixty (60) days of the entry of this Opinion and Order. 



8.
That following the submission of data to be supplied by PPL pursuant to Ordering Paragraphs Nos. 6 and 7, supra, if PPL Electric Utilities Corporation and Mr. Larry Moyer are unable to agree on the issues related to billing, credits and payments, Mr. Larry Moyer may request that the Office of Administrative Law Judge schedule further hearings.  Mr. Moyer’s request for further hearings must delineate specific errors in the bills, credits and payments rendered by PPL Electric Utilities Corporation between April 2009, and the monthly billing periods ending prior to entry date of this Opinion and Order.  

Larry Moyer v. PPL Electric Utilities Corporation, Docket No. C-2011-2273645, at 20-21 (Opinion and Order entered Jan. 9, 2014) (“January 2014 Order”).   



The Commission has asked the Complainant to delineate specific errors in the bills, credits and payments between April 2009 and the date of the Order.  This information addresses the Complainant’s allegation that the meter readings are inaccurate.  If he is using his own meter readings to determine whether the Respondent’s readings are accurate, he should provide that evidence to the Respondent.  If he does not provide the evidence to the Respondent prior to the hearing, he will not be able to present the evidence at the hearing.  



Therefore, the Complainant’s Objection is dismissed and the Complainant is ordered to answer fully PPL to Moyer-I-1.

PPL to Moyer-I-2


The Respondent contends that the Complainant's Objection to PPL to Moyer-I-2 lacks merit.  PPL to Moyer-I-2 states as follows:

Reference Moyer Direct, p. 4, lines 3-9: "The purpose of my testimony is ... to seek available remedy and redress that are proportionate and appropriate."

(a) What is the specific "proportionate and appropriate" remedy that you are seeking?

(b) If the remedy described in answer to subpart (a) differs from the $750.29 you claimed on the record at the hearing held on August 15, 2012, at Docket No. C-2011-2273645, please explain why and provide details of any calculations to derive that new amount or remedy. Motion at ¶16.
The Complainant's Objection to PPL to Moyer-I-2 provides:

I object to this request because it is premature and much too narrowly conceived.  First, the request suggests that the remedy and redress are limited to financial considerations. It is my contention that a suitable remedy must include corrections to the flawed billing process, as well as other non-monetary considerations. In addition, the Commission has at its disposal many other avenues of redress that they may choose to consider in this or any other case.  Finally, the Complainant will show, in his oral testimony, specific billing errors that continued well beyond the hearing date cited. In fact, since that date, the Complainant has repeatedly stated that the vagaries of PPL's billing process preclude any possibility of deriving an accurate and reliable compensation figure.  See 1-3, below, for a related response. Motion at ¶ 17.


The Respondent submits that the discovery sought in PPL to Moyer-I-2 is relevant to the current proceeding and is reasonably calculated to lead to information regarding the Complaint, particularly the remedy that the Complainant seeks. Motion at ¶ 18.  The Respondent states that the Complainant does not outline monetary relief, if any, in his direct testimony. Previously, the Complainant stated on the record at the hearing held on August 15, 2012, at Docket No. C-2011-2273645, that he was entitled to a credit of $750.29.  If the Complainant believes that he should receive financial compensation, the Company is entitled to know what amount he is seeking and what forms the basis for his derivation of that amount. Motion at ¶ 20.


Furthermore, the Respondent requests that the Complainant indicate whether there are other non-monetary aspects of the "proportionate and appropriate" relief that he is seeking.



Further, PPL Electric disagrees with the Complainant's contention that the discovery request is premature. Under 52 Pa. Code § 5.331(b), "[a] party shall initiate discovery as early in the proceeding as reasonably possible." Among other things, discovery helps parties prepare for the hearing, obtain relevant facts in advance of the hearing, and narrow the issues in the case, thereby reducing the time and effort expended by the parties and the ALJ at the hearing. Here, the Company has requested information about the relief that the Complainant seeks.  Such information will aid the Company in developing and focusing its cross-examination of the Complainant at the hearing. The Complainant cannot withhold information requested through discovery in order to spring it on the opposing party at the hearing.  Accordingly, the proper time for the Complainant to disclose this information is now, not at the hearing. Motion at ¶ 22.


The Respondent maintains that the Complainant should be required to state whether he seeks the same amount that he calculated in the last proceeding and, if not, how he arrived at the new amount.



Moreover, PPL Electric notes that the Complainant states in his Objection that the alleged billing errors he has identified after the August 15, 2012 hearing will be presented through "oral testimony." As the ALJ ruled in Prehearing Order on Remand issued March 16, 2015, the Complainant cannot present additional new oral testimony at the hearing that should have been included in his direct testimony because the parties have elected to prepare and present written testimony. If there was information that the Complainant wished to present as part of his direct case, he should have included it in his direct testimony. Motion at ¶ 24.
Ruling


The Complainant is required to state the remedy that he is requesting.  If he is seeking monetary damages, he should respond to the Respondent’s question about the amount and the calculation.  It is not premature to discuss the remedy prior to the hearing.  In fact, when the complaint is filed, the Commission asks the Complainant to state the relief requested.



Therefore, the Complainant’s Objection is dismissed and the Complainant is ordered to answer fully PPL to Moyer-I-2.

PPL to Moyer-I-3 



The Respondent contends that the Complainant's Objection to PPL to Moyer-I-3 lacks merit. PPL to Moyer-I-3 provides:

Reference Moyer Direct, p. 8, lines 20-23: "I have incurred a loss of income; a disruption of my retirement; unmitigated personal distress' incalculable expenditure of time and effort; and considerable financial expense, all in the honest pursuit of a fair and just resolution." Please provide all materials, invoices, bills, payments, e-mails, correspondence, and any other documents in your possession that support this statement.  Motion at ¶ 25.


The Complainant's Objection to PPL to Moyer-I-3 states as follows:

I object to this request because it is not pertinent at this point in the proceedings.  The material being requested might be suitable in the course of settlement discussions, or as part of any Commission remedy.  In the meantime, I should be afforded the opportunity to present the full array of evidence, as the Commission granted.  Once the Hearing is completed, there will be ample opportunity for me to present, as appropriate, "all materials, invoices, bills, payments, emails, correspondence, and any other documents" that support my claim of adverse impact.  Motion at ¶ 26.


The Respondent contends that the materials sought in this interrogatory are pertinent to the remedy requested by the Complainant, which is relevant to this proceeding. Through cross-examination, the Company will test the claims that the Complainant made in testimony about the alleged harm he has suffered, and these materials will help serve that purpose.  Moreover, by his own admission, the Complainant states that "[t]he material being requested might be suitable in the course of settlement discussions, or as part of any Commission remedy." PPL Electric agrees that this information would be helpful in determining a suitable remedy, whether through settlement or as part of the Commission's order.  Consequently, the Company is entitled to obtain this information through discovery. Motion at ¶ 28.


Similar to the reasons above, the time for the Complainant to disclose this information is now, not at the hearing.   Such information will help narrow the issues and clarify the bases for the Complainant's requested relief and may aid the parties in reaching a settlement. In fact, as noted previously, the Complainant states in his Objection that "[t]he material being requested might be suitable in the course of settlement discussions." Motion at ¶ 30.  The Respondent explains that the Complainant has already been afforded this opportunity by presenting his direct case through his written direct testimony.  The time for the parties to present evidence is at the hearing, not after it has concluded. Motion at ¶ 31.
Ruling


The evidence must be presented at the hearing.  We have preserved testimony to allow the parties time to review the testimony prior to the hearing.  After the hearing, the parties will not have an opportunity to present additional evidence.  


Therefore, the Complainant’s Objection is dismissed and the Complainant is ordered to answer fully PPL to Moyer-I-3.

PPL to Moyer-I-5


The Respondent contends that the Complainant's Objection to PPL to Moyer-I-5 lacks merit.  PPL to Moyer-I-5 states the following:

Reference Moyer Direct, p. 42, lines 17-20: "The 'Charges' associated with the Complainant's PV solar facility are unjustified.  PPL Electric's imposition of two separate monthly 'Charges' is punitive and discriminatory. These 'Charges' are not imposed on other net metering customers who elect physical aggregation." 
(a) Please identify the "charges" described in this statement.

(b) Please admit or deny whether you are aware that these same charges referenced in your testimony are imposed on single, non-net metering residential accounts.

(c) Please admit or deny whether you are aware that these same charges referenced in your testimony are imposed on single, non-net metering commercial accounts.

(d) Please admit or deny whether you are aware that these same charges referenced in your testimony are imposed on the single accounts of physical net meter aggregation customer generators.  Motion at ¶ 32.


The Complainant's Objection to PPL to Moyer-I-5 provides:

I object to this request because it misrepresents my argument and the requested information is irrelevant to the proceedings. My comments are specific to virtual metering, and the request ignores the several points I raise: 1) That virtual metering and physical metering must be afforded equal access to net metering; (2) that the "second regimen" of charges undermines that equal access; 3) that this "mandatory" second account was imposed without any prior notice.  This "mandatory" second account, which was never part of any contract or agreement, is imposed only on virtual metering customers.  Furthermore, the effort to draw other customers into a comparison is disingenuous.  It is only "physical net metering" customers that I cite.  The point which I raised in Written Testimony is not whether multiple accounts are properly or improperly imposed on other customers, residential or commercial.  My contention, based on the clear language of the Utility Code, is that virtual metering is afforded the same status as physical metering, and should not suffer the disadvantage of being charged twice.  As for what I know about physical metering charges, it is true that I know various PPL customers with physical metering, and I know what they say to me.  Those conversations form the basis of my statement, which I believe to be fully accurate.  Those who are residential customers, of course, usually have a single account for net metering.  Some, for business or other reasons, may request a second account, but no evidence that any customers have been assigned a mandatory second account as a consequence of electing physical meter aggregation. That is the disadvantage imposed on solely on [sic] virtual metering. PPL's relationship with specific physical metering customers is, of course, beyond the scope of this Case.  Motion at ¶ 33.


The Respondent submits that in his direct testimony, the Complainant claimed that the separate monthly charges on his second account are "punitive and discriminatory." Moyer Direct, p. 42, lines 17, 18.  Section 75.13(j) of the Commission's regulations, 52 Pa.Code § 75.13(j), provides that "[a]n EDC may not charge a customer-generator a fee or other type of charge unless the fee or charge would apply to other customers that are not customer-generators.”  Indeed, the Complainant's testimony attempts to claim that the Company's imposition of these charges on his host account contravenes 52 Pa. Code § 75.13(j).  Moyer Direct, p. 42, line 17 to p. 43, line 9.  PPL Electric simply seeks to establish the Complainant's understanding of whether the charges he disputes are imposed on the single accounts of other customers, specifically non-net metering residential accounts, non-net metering commercial accounts, and physical net meter aggregation accounts. Therefore, such information is directly relevant to the Complainant's own claim that these charges are punitive and discriminatory and in violation of 52 Pa. Code § 75.13(j). Motion at ¶ 35.  The Complainant's objection also states that the statements in his testimony only relate to the distinction between how physical net meter aggregation accounts and virtual net meter aggregation accounts are treated. The Company seeks clarity to the Complainant's understanding on this point in PPL to Moyer-I-5, namely whether he believes that physical net meter aggregation customers are not subject to these charges on their single accounts. See Moyer Direct, p. 42, lines 19-20 ("These 'Charges' are not imposed on other net metering customers who elect physical meter aggregation."). Motion at ¶ 37.


The Respondent argues that the Complainant errs when he contends that "PPL's relationship with specific physical metering customers is, of course, beyond the scope of this Case". The comparison of physical net meter aggregation and virtual net meter aggregation customers is relevant for distinguishing the treatment of virtual net meter aggregation under the Commission's regulations and the Company's tariff. Furthermore, the Complainant's own direct testimony attempts to fault the Company for failing to adequately discuss physical net meter aggregation customers. See Moyer Direct, p. 25, lines 9-11 ("The writers seem unaware that 'net metering' is a general term, and the 'difference' being described is precisely the difference between 'physical meter aggregation' and 'virtual meter aggregation.'"); Moyer Direct, p. 25, lines 17-18 ("[PPL Electric] avoids mention of 'physical meter aggregation', which is crucial for an understanding of net metering.")  The Complainant cannot claim that physical net meter aggregation is relevant in his testimony and then state that it is not relevant for purposes of the Company's discovery.  In reality, how the Company treats physical net meter aggregation customers clearly is relevant to his claim that the charges imposed on the Complainant's host account are punitive and discriminatory. Motion at ¶ 38.


Finally, rather than answer subpart (a) of PPL to Moyer-I-5, the Complainant places a "note" in the recitation of the Company's interrogatory. The Company observes that this note appears to answer subpart (a), which asks the Complainant to identify the "charges" associated with his statement. PPL Electric requests that this note be set forth as a formal Answer to subpart (a) of this interrogatory in compliance with 52 Pa. Code § 5.342(a), provided that it does represent the Complainant's response to subpart (a). Motion at ¶ 39.
Ruling


The Respondent is attempting to clarify information provided in the Complainant’s direct testimony.  This is clearly permitted.  The Complainant should want the Respondent to have a clear explanation of his position.  Therefore, the Complainant’s Objection is dismissed and the Complainant is ordered to answer fully PPL to Moyer-I-5.

PPL to Moyer-I-8


The Respondent contends that the Complainant's Objection to PPL to Moyer-I-8 lacks merit.  PPL to Moyer-I-8 provides:

Reference Moyer Direct, p. 14, lines 8-10: "PPL Electric asks us to accept their 'calculation sheets', which often contradict those monthly bills.  PPL tells me, the Complainant, one story in the monthly bills, and tells others (i.e. the Commission) a different story in its 'calculation sheets'."  Apart from the monthly data for June 2010 to December 2010, please state whether you have identified any differences between the monthly bills and the calculation sheets you reference. If so, please identify and explain each and every difference in detail. Motion at ¶ 40.


The Complainant's Objection to PPL to Moyer-I-8 reads as follows:

I object to the request because it is the Complainant's prerogative to choose which "contradictions" or other details he will cite in Written Testimony, in oral testimony, or in cross-examination.  I have presented numerous contradictions, and will present more.  The request for "each and every difference", however, is unreasonably broad, sweeping, burdensome, and unattainable.  The request to "identify and explain each and every difference in detail" is onerous and unreasonable. Motion at ¶ 41.



The Respondent explains that in his direct testimony, the Complainant claimed that "PPL tells me, the Complainant, one story in the monthly bills, and tells others (i.e. the Commission) a different story in its 'calculation sheets'."  Moyer Direct, p. 14, lines 9-10.  The Company merely seeks clarification from the Complainant as to whether the differences he has identified apply to any periods outside of the June 2010 to December 2010 period when he was not participating in virtual net meter aggregation.  If so, the Company has requested that he identify each difference. Motion at ¶ 43.  In addition, the Complainant cannot withhold this information on the basis that it is his "prerogative to choose which 'contradictions' or other details he will cite in Written Testimony, in oral testimony, or in cross-examination.”  The Company agrees that the Complainant has the ability to choose which of the alleged contradictions he wants to ask the Company's witness about on cross-examination.  However, PPL Electric is entitled to the discovery of the basis of his statement that there are discrepancies in the information shown on the calculation sheets and the bills. Rather than allowing the Complainant to sandbag this proceeding and surprise the Company's witness on the stand, the record will benefit from the Company being able to fully investigate and verify the Complainant's claimed discrepancies in advance of the hearing.  Such information could potentially lead to stipulations of certain facts in advance of the hearing, thereby lessening the burden on the ALJ and the parties.  Finally, the Company again notes that the Complainant states in his Objection that he intends cite certain contradictions "in Written Testimony" and "in oral testimony."  To the extent that the Complainant wished to present more alleged contradictions as part of his direct case, he had the opportunity to do so in his written direct testimony. Since he has already served his written direct testimony, the Complainant's time to present these additional alleged contradictions in support of his direct case has passed. Motion at ¶¶ 45, 46.
Ruling



The Commission reopened the record and remanded this proceeding to clarify the record.  If the Complainant finds discrepancies in the Respondent’s positions, the positions should be identified so that the Respondent can resolve or explain them in the record.  Therefore, the Complainant’s Objection is dismissed and the Complainant is ordered to answer fully PPL to Moyer-I-8.
PPL to Moyer-I-11



The Respondent contends that the Complainant's Objection to PPL to Moyer-I-11 lacks merit.  PPL to Moyer-I-11 reads as follows:

Please explain whether any persons or organizations provided any assistance, aid, oversight, or review of the preparation of your written direct testimony. If so, please identify each person in accordance with Instruction 3 and state whether each person is an attorney licensed to practice law in the Commonwealth of Pennsylvania. Motion at ¶ 47.


The Complainant's Objection to PPL to Moyer-I-11 states:

I object to this request on the basis that it is not relevant nor is it reasonably calculated to lead to the discovery of admissible evidence. The written testimony which I submitted is entirely mine, and I am solely responsible for its preparation and contents. Motion at ¶ 48.


The Company contends that it is entitled to know whether any persons aided in the preparation of the Complainant's testimony. The Company simply seeks to uncover whether the Complainant's testimony reflects his own views or the work of a collective group of persons.  If any other persons helped develop and prepare the direct testimony, their background, qualifications, and knowledge should be tested. Such an inquiry will help determine the veracity of the claims made in the Complainant's testimony.  Motion at ¶ 50.  Additionally, the Company has the right to file an application to subpoena these individuals pursuant to 52 Pa.Code 
§ 5.421(a)(2).  PPL Electric also may want or need to call any of these persons that he used to develop and prepare his direct testimony as witnesses at the hearing.  Consequently, identifying these individuals is necessary for these purposes. Motion at ¶ 51.


Moreover, as the Complainant stated in his Answer to PPL to Moyer-I-10, he is not an attorney licensed to practice law in Pennsylvania. Yet, large portions of the Complainant's direct testimony make claims about the interpretation and application of statutes and regulations. Therefore, it is critical to know whether a licensed attorney aided in the preparation of this testimony. Thus, PPL to Moyer-I-11 is relevant to this proceeding. Motion at ¶ 52.  Furthermore, the Company notes that if the testimony is truly the product of his work alone, he can just state in his Answer that he received no assistance from any person in the development of his testimony.
Ruling


In the Objection the Complainant stated “The written testimony which I submitted is entirely mine, and I am solely responsible for its preparation and contents.”  If no one assisted the Complainant in preparing his testimony, he should respond to the interrogatory with the statement from his Objection.  If someone did assist him, the Respondent has the right to know who assisted him.  Therefore, the Complainant’s Objection is dismissed and the Complainant is ordered to answer fully PPL to Moyer-I-11.

PPL to Moyer-I-4



The Respondent contends that the Complainant's answers fail to fully answer the questions to PPL to Moyer-I-4.  PPL to Moyer-I-4 provides as follows:

Reference Moyer Direct, p. 9, lines 1-2: "[T]he current litigation could end promptly with a satisfactory remedy from PPL Electric."

Please explain in detail what is the "satisfactory remedy from PPL Electric" that would satisfy your complaint and enable the litigation to end. If it differs from the remedy sought in response

to subpart (a) of PPL to Moyer-I-4, please explain why. Motion at ¶54.


The Complainant's Answer to PPL to Moyer-I-4 reads as follows:

While not objecting, I would emphasize that PPL's billing process precludes any possibility of deriving an accurate and reliable compensation figure and must be substantially re-designed. I would add further that any remedy must consider an assortment of factors. These factors would include, but would not be limited to 

1) major flaws in the current billing process; 
2) the Company's negligence in developing coherent billing procedures;
3) The Company's disregard for the unambiguous language of the Utility Code; 
4) the disincentive and deterrent effect of PPL Policies on full implementation of virtual meter aggregation; and 
5) the adverse impact on me personally and financially of PPL billing practices.  The request suggests that I have, or should have, a definitive proposition and that it should be disclosed in advance of the Formal Hearing.  In my submittal of May 31, 2014, 1 called for a joint meeting to produce a satisfactory remedy, and that opportunity has now passed.  The scheduled Evidentiary Hearing should now take precedence.  At an appropriate time, I will present further suggestions for a suitable remedy. Motion at ¶ 55.


The Respondent states that rather than answering the question and providing specifics about the "satisfactory remedy" he mentions in his direct testimony, the Complainant appears to believe that he can withhold his "further suggestions for a suitable remedy" until "an appropriate time." However, the appropriate time for the Complainant to disclose this information is either in his direct testimony or now through discovery about his direct testimony. Motion at ¶ 57.  Moreover, to the extent that the Complainant wanted to present these suggestions as part of this direct case, he should have included it as part of his written direct testimony.  The lack of specifics relating to this "suitable remedy" in the Complainant's testimony is precisely why the Company seeks more information to clarify his requested relief.

Ruling


The Complainant is required to respond to questions about the remedy prior to the hearing.  The Complainant cannot wait until after the hearing to present further suggestions.  The Respondent will have an opportunity to respond if it has the information in advance.  Therefore, the Complainant is ordered to answer fully PPL to Moyer-I-4.

PPL to Moyer-I-6


The Respondent contends that the Complainant's answers fail to fully answer the questions to PPL to Moyer-I-6.  PPL to Moyer-I-6 states the following:

Reference Moyer Direct, p. 43, lines 1-2: "The 'other customers' mentioned are simply not subject to a mandatory second account or to a mandatory second account or to a regimen of extra 'Charges' for such a second account." Please explain the basis of your understanding that a non-net metering customer's second account would not be subject to these charges and provide all documents upon which you relied in reaching that conclusion. Motion at ¶ 59.


The Complainant's Answer to PPL to Moyer-I-6 provides:

While not objecting, I do protest vigorously to the misreading of my statement which this request advances.  PPL distorts my statement, which refers explicitly to a "mandatory" second account and a regimen of extra "charges" for such a second account. My comments do not make any sweeping claim about all non-net metering customers; they make no claims about who does or doesn't have a "second account"; they do not discuss which customers may have asked to open a second account.  My claim is simply that a second, involuntary (i.e. "mandatory") account was imposed on me arbitrarily, without prior notice, and without my consent. Motion at ¶ 60.
Note: Although it is of slight consequence, I simply note a repetition, in the Company's rendering, of the phrase "to a mandatory second account" which does not appear in Moyer Direct.



PPL Electric requests that the Complainant answer this question in full and disputes that it has misread the Complainant's statement.  The Complainant's Answer contends that his statement was related to how he was subjected to a mandatory second account.  However, the Complainant states in his testimony that "[t]he 'other customers' mentioned are simply not subject to a regimen of extra 'Charges' for such a second account." Moyer Direct, p. 43, lines 1-2.  This claim directly ties to the standard established by 52 Pa. Code § 75.13(j), whereby the Company cannot impose a charge on the accounts of customer-generators "unless the fee or charge would apply to other customers that are not customer-generators." Id. (emphasis added).  PPL to Moyer-I-6 specifically asks about his statement that other customers are not subject to charges on a second account to test the veracity of the Complainant's claim that the imposition of these charges violates the Commission's regulation. Motion at ¶ 62.  By not answering this point, the Complainant's Answer is non-responsive.  To the extent that the Complainant wants to clarify his statement and agree that a non-net metering customer's second account would be subject to these charges, he can state that in his Answer.  Motion at ¶ 63.  For these reasons, the Company did not misread the Complainant's statements and requests that the Complainant answer its question in full.
Ruling


The purpose of this hearing is to clarify the information in the record.  If the Respondent does not understand the Complainant’s concerns, it cannot respond to them.  If the Complainant is alleging that the Respondent violated the Commission's regulation, the Respondent is entitled to respond to the allegation.  The undersigned and the Commission need information to make the determination.  If the Complainant explains testimony or issues that are not clear, everyone will benefit.



Therefore, the Complainant is ordered to answer fully PPL to Moyer-I-6.

Moyer-I-9


The Respondent contends that the Complainant's answers fail to fully answer the questions to PPL to Moyer-I-9.  PPL to Moyer-I-9 provides:

Reference Moyer Direct, p. 33, lines 21-22: "From May to December, 2013, PPL Electric imposed late charges on the house account, even as litigation over billing issues continued."

(a) Please admit or deny whether you paid in full the entire amount shown on the electric bills from PPL Electric for your residence from May 2013 to December 2013. To the extent your

response is anything other than an unqualified denial, please explain in detail.

(b) Please admit or deny whether you have failed to timely remit payment for any of the electric bills from PPL Electric for your residence from May 2013 to December 2013. To the extent your response is anything other than an unqualified denial, please explain in detail. Motion at ¶ 65.


The Complainant's Answer to PPL to Moyer-I-9 reads as follows:

Admitted.  By way of further explanation, I must emphasize that the bills from May, 2013 to December, 2013 are very much in dispute.  The bill for July, 2013, for example, does not include any applied credit, although there was substantial generation in that month, as shown by PPL'[s] Compilation, which was ordered by the Commission in January, 2014.  Furthermore, before suspending payments, I was careful to follow the PUC guidelines.  In 2011, I received from the Public Utility Commission a letter stipulating that a Complainant is not required to pay disputed charges while proceedings continue on a Complaint.  Although I did, in good faith, continue to make payments for two more years, I eventually concluded that I should invoke the Commission's provision.  Therefore, in correspondence to the Commission [in] June, 2013 (or thereabout), I enclosed a copy of the Commission's letter and informed the Commission of my decision to suspend further payments until the case has been resolved,  The Company should  not be permitted to impose late charges while these proceedings continue. Motion at ¶ 66.


PPL Electric requests that the Complainant be directed to answer this request for admission in full.  There are two subparts to PPL to Moyer-I-9, and each subpart asks for a separate admission or denial.  The Complainant, however, only writes a blanket "Admitted" to begin his response.  To be clear, it is a complete contradiction for the Complainant to admit to each subpart.  If he admits to subpart (a), he states that he paid in full the entire amount shown on the electric bills from PPL Electric for his residence from May 2013 to December 2013.  However, if he admits to subpart (b), he admits that has failed to timely remit payment for any of the electric bills from PPL Electric for his residence from May 2013 to December 2013.  The Complainant cannot have paid every bill in full and failed to timely remit payment for one of those bills during the same time period.  Motion at ¶ 68.
Ruling


Since subpart a states that payments have been made and subpart b states that payments have not been made, the Complainant cannot give one answer for both.  The Complainant is directed to specifically admit or deny each subpart of this request for admission.  Therefore, the Complainant is ordered to answer fully PPL Moyer-I-9.

ORDER



THEREFORE,



IT IS ORDERED:


1.
That the Motion of PPL Electric Utilities Corporation to Dismiss Objections and Compel Responses to Discovery Propounded on Jay Larry Moyer - Set I on Remand is granted.  That the Complainant’s requests for an order compelling the Complainant to answer the discovery requests within three (3) days from the date of the Order is granted.



2.
That the parties shall comply with the procedural rules and regulations discussed herein.  

Date:  April 7, 2015


___________________________________








Cynthia Williams Fordham








Administrative Law Judge

Jay Larry Moyer v. PPL Electric Utilities Corporation

Docket No. C-2011-2273645

SERVICE LIST
Jay Larry Moyer

370 West Johnson Street 

Apartment C-1

Philadelphia, PA 19144

Christopher T. Wright, Esquire

Post & Schell PC

17 North Second Street, 12th Floor

Harrisburg, PA  17101-1601

22

