BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission,		:
Bureau of Investigation and Enforcement		:
						:
	v.						:		C-2014-2431410
						:
HIKO Energy LLC					:



ORDER GRANTING APPLICATIONS FOR SUBPOENAS

	On March 18, 2015, the Bureau of Investigation and Enforcement (I&E) filed two applications for a subpoena pursuant to 52 Pa. Code § 5.421(a)(2), to secure the attendance of Shevy Simins and Elly Bernstein to testify at the evidentiary hearing scheduled for April 20-22, 2015, in the above-captioned complaint.  I&E avers that Ms. Shevy Simins is the Regulatory Supervisor and Mr. Elly Bernstein is the Director of Operations at HIKO Energy LLC.   These two persons were identified by HIKO as the two representatives who sponsored HIKO’s responses to I&E’s Data Requests, including spreadsheets I&E intends to offer as evidence to support its claim.  

	I&E further states that the testimony of Shevy Simins is essential to the authentication of HIKO’s spreadsheets and the information contained therein that are the crux of I&E’s complaint against HIKO and it is necessary to have HIKO personnel responsible for sponsoring these data request responses available at hearing for questioning.  I&E believes Shevy Simins knows and/or has the ability to determine the authenticity of the data and spreadsheets which are included in I&E’s exhibits as well as the detailed customer information contained therein.  Specifically, I&E believes Ms. Simins has specific knowledge to define the column headings including but not limited to: rate, rate class, service date, and utility PTC.  She also knows or has the ability to compare the data spreadsheet rate charged compared to the utility PTC for the service date period and explain whether the rate charged was higher or lower than the utility PTC.  Further, I&E contends that Ms. Simins knows and/or has the ability to confirm  based upon the service date and start date, whether the customer was within the first six months of introductory period as referenced in the price offering.  I&E contends the testimony of Ms. Simins is material to the claim that HIKO charged its residential customers who enrolled in the price offering a rate per kilowatt hour (kWh) that exceeded the guaranteed discounted rate relative to electric distribution companies’ price to compare (PTC) rates during the periods in question.  

	I&E further avers that the testimony of Elly Bernstein is essential to the authentication of HIKO’s spreadsheets and the information contained therein that are the crux of I&E’s complaint against HIKO and it is necessary to have HIKO personnel responsible for sponsoring these data request responses available at hearing for questioning.  I&E believes Elly Bernstein knows and/or has the ability to determine the authenticity of the data in the spreadsheets which are included in I&E’s exhibits, as well as the detailed customer information contained therein including: 1) the customer’s invoice date; 2) charge type; 3) amount charged; 4) rate; 5) rate class; 6) service date; and 7) PTC rate.  

	Specifically, I&E avers Mr. Bernstein knows and/or has the ability to confirm from the data spreadsheet that the rate is the rate charged during the service date shown.  Further, I&E believes Mr. Bernstein can authenticate and explain the data spreadsheets including whether the rate is higher or lower than the utility PTC and whether the customer was within an introductory period but charged a rate higher than the utilities’ PTC rate.  I&E contends the testimony of Elly Bernstein is material to substantiate I&E’s claim that HIKO charged its residential customers who enrolled in the price offering a rate per kilowatt hour (kWh) that exceeded the guaranteed discounted rate during the period in question.  
	  
	On March 30, 2015, HIKO filed Objections to the Applications for Subpoena.  Primarily, HIKO contends Section 309 of the Public Utility Code precludes the Commission from issuing a subpoena to a potential witness located outside the Commonwealth of Pennsylvania and the company cites as authority for its position an interim order in the case of Pa. Pub. Util. Comm’n v. Uber Technologies, Inc., C-2014-2422723, Interim Order, January 23, 2015 (Uber Interim Order), which interpreted Section 309 to mean the Commission had no power beyond the boundaries of Pennsylvania in the context of formal complaint proceedings.

	Additionally, HIKO cites as authority for its position an Initial Decision issued in 2009, Palmerton Telephone Company v. Global NAPs South, Inc., C-2009-2093336, Initial Decision, August 11, 2009.  (Palmerton Initial Decision).  HIKO contends that because Ms. Simins and Mr. Bernstein are residents of New York, they reside beyond the geographical scope of the Commission’s subpoena power.  Further, HIKO contends Ms. Simins only assists HIKO and she no longer works in a full-time capacity for the company. 

	Finally, HIKO contends that even if the Commission’s subpoena power could compel the attendance of a resident of New York, the subpoena is unwarranted because HIKO has agreed to stipulate to the authenticity of the spreadsheets, thereby obviating the senseless burden and expense on HIKO.  HIKO avers it will have an undisclosed party representative present at the hearing who I&E can question as to the authenticity of the documents. 

Disposition

	Our authority to issue a subpoena to compel the testimony of a witness is derived from Section 309 of the Public Utility Code:

The commission, or its representative, shall have the power, in any part of this Commonwealth, to subpoena witnesses, to administer oaths, to examine witnesses, or to take such testimony, or compel the production of such books, records, papers, and documents as it may deem necessary or proper in, and pertinent to, any proceeding, investigation, or hearing, held by it, and to do all necessary and proper things and acts in the lawful exercise of its powers or the performance of those duties.[footnoteRef:1] [1:  	66 Pa.C.S. § 309.  See also 66 Pa.C.S. § 331(d)(2)(authorizing presiding officers to issue subpoena).
] 


The statute clearly provides us with subpoena power “in any part of this Commonwealth.”   ALJ Long and ALJ Watson found Section 309 does not appear to grant any power beyond the boundaries of Pennsylvania in the context of formal complaint proceedings.  This conclusion, coupled with Uber’s identification of an alternative witness, led the ALJs to deny I&E’s application for a subpoena of Mr. Kalanick.  However, the ALJs granted I&E leave to file an application to subpoena Jonathan J. Feldman to testify because Mr. Feldman had access to and knowledge of the documents in question, and he worked at Uber’s Pennsylvania office.   Unlike the Uber case, in the instant case, HIKO has not specifically named another individual residing in the Commonwealth capable and with the specific knowledge as to the accuracy and interpretation of the spreadsheets.  The company merely offers another “party representative” but does not state the title of the person, his job duties, or his residence or work address.  

	The ALJs cited as precedence for their ruling Palmerton Telephone Company v. Global NAPs South Inc., PUC Docket No. C-2009-2093336 (Initial Decision served August 11, 2009).  In Palmerton ALJ Weismandel held:

First, this case was a formal complaint case, not a Commission initiated investigation.  There were some serious repercussions from this distinction.  Perhaps of most significance was the ability, or lack thereof, of the parties to obtain evidence.  The Commission’s power to subpoena witnesses to appear and testify at a hearing does not extend beyond the boundaries of Pennsylvania.  Discovery is also made much more difficult when out-of-state witnesses must be deposed by use of written questions rather than upon oral examination.  A generic Commission investigation proceeding could compel representatives of certificated public utilities to appear for examination at a hearing, even if the representative had to attend from out-of-state.


Id. at 40. (Emphasis added.)

In the Palmerton case, the ALJ held a telephone conference to discuss the application for the issuance of a subpoena duces tecum and ad testificandum to CommPartners.  An agreement was reached for the taking of the deposition of CommPartners by written questions pursuant to the provisions of 52 Pa.Code § 5.345. Therefore, the ALJ issued subpoenas duces tecum and ad testificandum to Comcast, Paetec and XO for the taking of depositions by oral examination.
	
	The facts in the Palmerton case are different from the instant case as follows.  First, the Complainant in the Palmerton case was a telecommunications carrier.  The Complainant in the instant case is the Commission’s Bureau of Investigation and Enforcement, which presumably conducted an informal investigation prior to filing the instant complaint.  Thus, a granting of the instant applications for subpoena would be consistent with the Palmerton case because the instant complaint stems from a Commission investigation which can compel representatives of an EGS to appear at hearing for examination even if that representative has to attend from out-of-state.  

	Similar to certificated public utilities, electric generation suppliers receive their licenses authorizing them to conduct business in Pennsylvania from this Commission. 66 Pa. C.S. §§ 2803 et seq. According to its Application filing in February, 2011, HIKO is a foreign limited liability company as defined by 15 Pa. C.S. § 8981, and organized under the Limited Liability Company Law of the state of New York, with a physical and mailing address in New York.  HIKO has actively marketed and sold its electric generation supply service/product throughout Pennsylvania since 2012.[footnoteRef:2]  The Complaint avers that there were over 14,000 sales transactions HIKO or its representatives had with business entities and residential consumers located in Pennsylvania that are the source from which the cause of action of the instant complaint arose.   [2:  According to the Complaint, HIKO initiated supplier offerings in the electric distribution companies’ territories of Duquesne Light, Metropolitan Edison Company, PECO Energy Company and PPL Electric Company on December 31, 2012, and in the service territories of Pennsylvania Electric Company and West Penn Power where HIKO initiated its supplier offerings on or about August 15, 2013.] 

	
	Shevy Simins is the contact person to whom complaints filed at the Commission are to be directed at the main office in New York and her title is Supervisor.  Elly Bernstein is Director of Operations.  The company’s principle place of business and mailing address is 12 College Road, Monsey, New York.  The Applicant, through the signature and affidavit of David Wanounou, President, did acknowledge HIKO may have obligations pursuant to its EGS Application filed on February 14, 2012, consistent with the Public Utility Code, Title 66 of the Pennsylvania Consolidated Statutes, or with other applicable statues or regulations.  Specifically, HIKO acknowledged at Appendix B of its filing that it has a statutory obligation to conform with 66 Pa. C.S. § 506, § 2807(c), § 2809(b) and the standards and billing practices of 52 Pa. Code Chapter 56. 

Section 501 provides:
Every public utility, its officers, agents, and employees, and every other person or corporation subject to the provisions of this part, affected by or subject to any regulations or orders of the commission or of any court, made, issued, or entered under the provisions of this part, shall observe, obey and comply with such regulations or orders, and the terms and conditions thereof.

66 Pa. C.S. § 501(c). 

Section 505 provides:
Every public utility shall furnish to the commission, from time to time, and as the commission may require, all accounts, inventories, appraisals, valuations, maps, profiles, reports of engineers, books, papers, records, and other documents or memoranda, or copies of any and all of them, in aid of any inspection, examination, inquiry, investigation, or hearing, or in aid of any determination of the value of its property, or any portion thereof, and shall cooperate with the commission in the work of the valuation of its property or any portion thereof and shall furnish any and all other information to the commission as the commission may require, in any inspection, examination, inquiry, investigation, hearing, or determination of such value of its property or any portion thereof. 

66 Pa. C.S. § 505.  (Emphasis added).

Section 506 provides:
The commission shall have full power and authority, either by or through its members, or duly authorized representatives, whenever it shall deem it necessary or proper in carrying out any of the provisions of, or its duties under this part, to enter upon the premises, buildings, machinery, system, plant, and equipment, and make any inspection, valuation, physical examination, inquiry, or investigation of any and all plant and equipment, facilities, property , and pertinent records, books, papers, accounts, maps, inventories, appraisals, valuations, memoranda, documents, or effects whatsoever, or any public utility, or prepared or kept for it by others, and to hold any hearing for such purposes.  In the performance of such duties, the commission may have access to, and use any books, records, or documents in the possession of, and any department, board, or commission of the Commonwealth, or any political subdivision thereof.

66 Pa. C.S. § 506.

Pursuant to 66 Pa. C.S. § 505, HIKO is under a duty to furnish any and all other information to the commission as it may require in any investigation, examination, inquiry or hearing.  Pursuant to 66 Pa. C.S. § 506, the Commission has the authority to inspect and inquire regarding the EGS’s records.  In the instant case, I&E is requesting the presence of the two individuals who sponsored data spreadsheets that I&E wishes to inquire about at hearing.  This request is reasonable and HIKO has failed to show how their participation in the hearings April 20-22 would be unduly burdensome. 

Under Federal Rule of Civil Procedure, Rule 45.c.1 (governing subpoenas), the law provides that a subpoena may command a person to attend a hearing only as follows: (a) within 100 miles of where the person resides, is employed or regularly transacts business in person; or (b) within the state where person resides, is employed, or regularly transacts business in person, if the person (i) is a party or a party’s officer; or (ii) is commanded to attend a trial and would not incur substantial expense.  

Under the due process clause of the Fifth Amendment, personal jurisdiction over a party does not exist unless that party has sufficient "minimum contacts" with the jurisdiction. International Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S.Ct. 154, 158, 90 L.Ed. 95 (1945).  The exercise of jurisdiction must not "offend `traditional notions of fair play and substantial justice.'" Id. (quoting Milliken v. Meyer, 311 U.S. 457, 463, 61 S.Ct. 339, 343, 85 L.Ed. 278 (1940)). Furthermore, the party's activities within the jurisdiction must render it foreseeable that the party should reasonably anticipate being haled into the forum court. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297, 100 S.Ct. 559, 567, 62 L.Ed.2d 490 (1980).

	We do not construe Section 309 to unconditionally limit the Commission’s or its representative’s authority to subpoena only those witnesses residing within the boundaries of the Commonwealth of Pennsylvania, if those witnesses are officers, supervisors, or directors of a Pennsylvania-licensed electric generation supply company (EGS) which is the subject of the Commission’s Bureau of Investigation and Enforcement’s investigation and subsequent formal complaint.  If the General Assembly had intended to qualify Section 309 and limit those persons who could be subpoenaed to only those individuals or entities with a primary residence located in Pennsylvania regardless of the number of business contacts it had in the Commonwealth, then it would have expressly stated such a limitation of the Commission’s powers.  

	It appears that Shevy Simins, Regulatory Supervisor and Elly Bernstein, Director of Operations regularly transacted business in the Commonwealth of Pennsylvania in their managerial capacities as employees of HIKO Energy LLC, thus satisfying the “minimum contacts” test; and HIKO’s activities within Pennsylvania render it foreseeable that HIKO’s supervisors who did sponsor answers to data requests and interrogatories made by I&E should reasonably anticipate being haled into a hearing before the Commission.

	The Application for Subpoenas are sufficiently specific regarding the scope, relevance and materiality of the testimonies, and appear to request the production of documents related to the counts contained within the Complaint including but not limited to: the Welcome Letter of HIKO Energy, LLC detailing the price offering in question, the Disclosure Statement of HIKO Energy, LLC, and the spreadsheets containing customer data regarding the billing information regarding the price offering for the period of January 2014 to April 2014.  52 Pa. Code § 5.421(2)(b).  Further, HIKO has failed to show how their appearance and the production of these documents would be unduly burdensome as the witnesses will be paid the same fees and mileage as paid for like services in the courts of common pleas of Pennsylvania.  52 Pa. Code § 5.421(e).  The witnesses may, however, agree to waive the fee.

	HIKOs mere agreement to stipulate the spreadsheets into evidence is insufficient, as I&E has a right to examine and make inquiries regarding the spreadsheets to the persons most likely involved in creating the spreadsheets, or managing the input and accuracy of the spreadsheets.  Accordingly, for all of these aforementioned reasons, the Applications shall be granted and the attached Subpoenas issued.

	THEREFORE,

	IT IS ORDERED:

	1.	That the Application For Subpoena of Shevy Simins is granted.

	2.	That the Application for Subpoena of Elly Bernstein is granted. 
 

______________________________	Elizabeth Barnes				Administrative Law Judge


Date:  April 7, 2015						______________________________								Joel Cheskis												Administrative Law Judge
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COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
	



In the Matter of:					Docket No.	C-2014-2431410 	
Pennsylvania Public Utility Commission,
Bureau of Investigation and Enforcement
v.
HIKO Energy, LLC 

SUBPOENA

To:  	Elly Bernstein, HIKO Energy, LLC, 12 College Road, Suite 100, Monsey, NY 10952 c/o Ginene A. Lewis, Esquire, Drinker Biddle & Reath, One Logan Square, Suite 200, Philadelphia, PA 19103-6996 .

Pursuant to the authority of this Commission under §§309, 331(d)(2) and 333(j) of the Public Utility Code:

	1.	YOU ARE ORDERED by the Commission to come to a Hearing Room on the Plaza Level, Commonwealth Keystone Building, 400 North Street, at 	Harrisburg		
(place)
Pennsylvania, on April 20-22, 2015, at 	09:00		o’clock, in the above case, 
                      		(date)
to testify on behalf of the Bureau of Investigation and Enforcement and to remain until excused;

	2.	And bring with you and produce the following: all documents produced in response to the Bureau of Investigation and Enforcement’s Data Requests Sets I through III, including, but not limited to, the Welcome Letter of HIKO Energy, LLC detailing the price offering in question, the Disclosure Statement of HIKO Energy, LLC and the spreadsheets containing customer data regarding the billing information regarding the price offering for the period of January 2014 to April 2014.

This subpoena is issued subject to the provisions of 52 Pa. Code §5.421 (with regard to issuance, notice, service and witness fees).
							BY THE COMMISSION

Date 	April 7, 2015											
							Elizabeth H. Barnes
							Administrative Law Judge
							____________________________________
						Joel H. Cheskis, Administrative Law Judge

Commonwealth of Pennsylvania			)
							)  SS:
County of						)



AFFIDAVIT OF SERVICE

	Before me, the undersigned authority, personally appeared 					

who, being duly sworn according to law, deposes and says that he/she served a true and correct 

copy of the within SUBPOENA upon 								

by handing the same to him/her at 								 on the 

		 day of 			, 2015	 at 		 a.m./p.m.



							
																						     (Signature)			


Sworn to and subscribed before me
this 		 day of 			, 2015	



							
		Notary Public
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In the Matter of:					Docket No.	C-2014-2431410 	
Pennsylvania Public Utility Commission,
Bureau of Investigation and Enforcement
v.
HIKO Energy, LLC 
SUBPOENA

To:  	Shevy Simins, HIKO Energy, LLC, 12 College Road, Suite 100, Monsey, NY 10952, c/o Ginene A. Lewis, Esquire, Drinker Biddle & Reath, One Logan Square, Suite 200, Philadelphia, PA 19103-6996 .

Pursuant to the authority of this Commission under §§309, 331(d)(2) and 333(j) of the Public Utility Code:

	1.	YOU ARE ORDERED by the Commission to come to a Hearing Room on the 

Plaza Level, Commonwealth Keystone Building, 400 North Street, at 	Harrisburg		
Pennsylvania, on April 20-22, 2015, at 	09:00		o’clock, in the above case, 
                      		(date)
to testify on behalf of the Bureau of Investigation and Enforcement and to remain until excused;

	2.	And bring with you and produce the following: all documents produced in response to the Bureau of Investigation and Enforcement’s Data Requests Sets I through III, including, but not limited to, the Welcome Letter of HIKO Energy, LLC detailing the price offering in question, the Disclosure Statement of HIKO Energy, LLC and the spreadsheets containing customer data regarding the billing information regarding the price offering for the period of January 2014 to April 2014.

This subpoena is issued subject to the provisions of 52 Pa. Code §5.421 (with regard to issuance, notice, service and witness fees).
							BY THE COMMISSION


Date 	April 7, 2015											
							Elizabeth H. Barnes
							Administrative Law Judge
							
____________________________________
Joel H. Cheskis
							Administrative Law Judge


Commonwealth of Pennsylvania			)
							)  SS:
County of						)



AFFIDAVIT OF SERVICE

	Before me, the undersigned authority, personally appeared 					

who, being duly sworn according to law, deposes and says that he/she served a true and correct 

copy of the within SUBPOENA upon 								

by handing the same to him/her at 								 on the 

		 day of 			, 2015	 at 		 a.m./p.m.



							
																						     (Signature)			


Sworn to and subscribed before me
this 		 day of 			, 2015	



							
		Notary Public
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