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1 P R O C E E D I N G S 

2 ADMINISTRATIVE LAW JUDGE MARLANE R. CHESTNUT: This 

3 i s the prehearing conference scheduled a t Docket No. 

4 A-310696F7000 and Docket No. A-310696F7001. 

5 For the record, I am A d m i n i s t r a t i v e Law Judge 

6 Marlane R. Chestnut. 

7 I would l i k e the p a r t i c i p a n t s t o i d e n t i f y 

8 themselves f o r the record. Please s t a t e your name, your 

9 address and telephone number and on whose behalf you are 

10 appearing. 

11 We w i l l s t a r t w i t h you, Mr. P o v i l a i t i s . 

12 MR. POVILAITIS: Thank you. Your Honor. 

13 This i s John F. P o v i l a i t i s , P-O-V-I-L-A-I-T-I-S, 

14 from the f i r m of Ryan Russell Ogden & Seltzer at 800 

15 North T h i r d Street, Harrisburg, Pennsylvania 17102. My 

16 telephone number i s 717 236-7714. I am representing 

17 COVAD Communications Company. 

18 JUDGE CHESTNUT: Thank you. 

19 Mr. P e t r i l l a . 

20 MR. PETRILLA; My name i s Antony Richard P e t r i l l a . 

21 My address i s 600 14th Street, Northwest, Suite 750, 

22 Washington, DC 20005. My telephone number i s 202 

23 220-0418. I am representing COVAD Communications 

24 Company. 

25 JUDGE CHESTNUT: Thank you. 
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Ms. Paiva. 

MS. PAIVA: Suzan Paiva on behalf of 

Verizon-Pennsylvania and Verizon North. My address i s 

1717 Arch S t r e e t , 32-N, Philadelphia, Pennsylvania 19103 

And my telephone number i s 215 963-6068. 

JUDGE CHESTNUT: Thank you. 

Mr. Panner. 

MR. PANNER: My name i s Aaron Panner. My address 

i s 1301 K Street, Northwest, Washington, DC 20036. I am 

w i t h the f i r m of Kellogg Huber Hanser Todd & Evans. I 

represent Verizon. My telephone number i s 202 326-7921. 

JUDGE CHESTNUT: Thank you. 

MR. POVILAITIS: Judge, we also have another 

attorney f o r COVAD here t h a t I believe we gave you a pro 

hac vice motion f o r . 

JUDGE CHESTNUT 

MR. POVILAITIS 

JUDGE CHESTNUT 

Okay. 

That i s Mr. Tony Hansel. 

Mr. Hansel, go ahead. 

MR. HANSEL: Anthony Hansel. I am w i t h COVAD 

Communications. The address i s 600 14th Street, 

Northwest, Suite 750, Washington, DC 20005. The phone 

number i s 202 220-0410. 

JUDGE CHESTNUT: Thank you. 

Now, you are a l l f r e e t o p a r t i c i p a t e but I would 

l i k e each p a r t y t o designate someone as the primary 
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1 speaker. 

2 For COVAD would t h a t be you, Mr. P e t r i l l a ? 

3 MR. PETRILLA: Yes, Your Honor. 

4 JUDGE CHESTNUT: And f o r Verizon would t h a t be you, 

5 Mr. Panner? 

6 MR. PANNER: Yes, Your Honor. 

7 JUDGE CHESTNUT: Let me s t a t e f o r the record t h a t I 

8 d i d receive prehearing memoranda from f o r both COVAD and 

9 Verizon. Does anybody object t o the c o n s o l i d a t i o n of 

10 these two proceedings? 

11 (No audible response.) 

12 JUDGE CHESTNUT: No? Okay. Then they w i l l be 

13 consolidated f o r hearing and decision purposes. 

14 The motion f o r admission pro hac vice f i l e d on 

15 October 17, 2002, by Mr. P o v i l a i t i s on behalf of 

16 Mr. Hansel and Mr. P e t r i l l a i s granted. They are 

17 t h e r e f o r e admitted pro hac vice t o represent COVAD i n 

18 t h i s proceeding. 

19 The motion f o r admission pro hac vice f i l e d on 

20 October 17, 2002, by Ms. Paiva on behalf of Mr. Panner 

21 and Mr. Angstreich -- am I saying t h a t r i g h t ? 

22 MR. PANNER: I t ' s a c t u a l l y pronounced Angstreich, 

23 Your Honor. 

24 JUDGE CHESTNUT: Angstreich. Okay. That w i l l be 

25 granted. They are admitted pro hac vice t o represent 
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1 Verizon-Pennsylvania, Inc. and Verizon North, Inc. i n 

2 t h i s proceeding. 

3 I s there anything f u r t h e r about admissions? 

4 (No audible response.) 

5 JUDGE CHESTNUT: Let me s t a t e t h a t subsequent 

6 motions f o r admission pro hac vice i f not d e f e c t i v e on 

7 t h e i r face w i l l be deemed granted i f not objected t o 

8 w i t h i n three business days a f t e r f i l i n g . I f objected t o 

9 such pleadings w i l l be addresssed by order. 

10 Does everybody understand that? 

11 UNIDENTIFIED SPEAKER: Yes, Your Honor. 

12 JUDGE CHESTNUT: And l e t me s t a t e , too, t h a t I w i l l 

13 be i s s u i n g a prehearing order discussing these procedural 

14 items. 

15 Pursuant t o 52 Pa. Code, section 1.55, each p a r t y 

16 i s l i m i t e d t o one en t r y on the service l i s t . COVAD has 

17 i n d i c a t e d t h a t should be Mr. Hansel. For Verizon who 

18 should t h a t be? 

19 MS. PAIVA: Mr. Panner. 

20 JUDGE CHESTNUT: Mr. Panner? Okay. 

21 Now, t h a t b r ings me to my e-mail l i s t , where 

22 p a r t i e s are not l i m i t e d t o one entry. For COVAD should 

23 t h a t be a l l three of you: Mr. P o v i l a i t i s , Mr. P e t r i l l a 

24 and Mr. Hansel? 

25 MR. POVILAITIS: Yes, Your Honor. 

COMMONWEALTH REPORTING COMPANY, INC. 
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1 JUDGE CHESTNUT: I do have Mr. P o v i l a i t i s ' e-mail 

2 address. I t h i n k the motion had i t f o r the other two, 

3 r i g h t ? 

4 MR. POVILAITIS: I t should have. Your Honor. 

5 JUDGE CHESTNUT: Mr. Hansel, yours i s 

6 thansel@covad.com? 

7 MR. HANSEL: Yes, Your Honor. 

8 JUDGE CHESTNUT: And Mr. P e t r i l l a , you are 

9 apetrilla@covad.com? 

10 MR. PETRILLA: Yes, Your Honor. 

11 JUDGE CHESTNUT: Okay. 

12 Then f o r Verizon t h a t would be Ms. Paiva and 

13 Mr. Panner. 

14 MR. PANNER: Yes, Your Honor. I f both me and my 

15 colleague, Scott Angstreich, could be included t h a t would 

16 be great. 

17 JUDGE CHESTNUT: And do I have your e-mail address 

18 anywhere? I f not, could you give i t t o me? 

19 MR. PANNER: C e r t a i n l y . I don't know i f you have 

20 i t yet. I t i s apanner@khhte.com. 

21 JUDGE CHESTNUT: I'm sorry. khhte? 

22 MR. PANNER: I t ' s khhte — f i v e l e t t e r s - .com. 

23 JUDGE CHESTNUT: Okay. 

24 MR. PANNER: And f o r Mr. Angstreich i t i s 

25 sangstreich@khhte.com. 
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JUDGE CHESTNUT: Okay. 

MR. PANNER: Thank you. 

JUDGE CHESTNUT: And on your e-mail l i s t put me, of 

course. My e-mail address i s machestnutSstate.pa.us. 

Does everybody have t h a t ? 

(No audible response.) 

JUDGE CHESTNUT: And I would also l i k e you t o 

include my secretary, Kathy N i e s b o r e l l a . Her name i s 

N-I-E-S-B-O-R-E-L-L-A. Her e-mail address i s 

kniesborel@state.pa.us. 

I s everybody c l e a r on the e-mail l i s t ? 

MR. POVILAITIS 

JUDGE CHESTNUT 

MR. POVILAITIS 

JUDGE CHESTNUT 

Yes, Your Honor. 

What t h a t Mr. — 

That was Mr. P o v i l a i t i s . 

Okay. Again, f o r the b e n e f i t of 

the court r e p o r t e r please i d e n t i f y y o u r s e l f . 

MR. POVILAITIS: C e r t a i n l y . I'm sorry. 

JUDGE CHESTNUT: The next issue t h a t I would 

normally discuss would be discovery. Is there anything 

t o address i n terms of that? 

MR. PETRILLA: Your Honor, Tony P e t r i l l a . 

COVAD has been i n a proceeding w i t h Verizon i n 

C a l i f o r n i a and received a c e r t a i n set of documents 

r e l a t i n g t o i t s network a r c h i t e c t u r e . These documents 

are subject t o a p r o p r i e t a r y order i n C a l i f o r n i a and so 

COMMONWEALTH REPORTING COMPANY, INC. 
1 (800) 334-1063 



11 

1 we cannot admit them d i r e c t l y i n Pennsylvania. 

2 We approached Verizon a few weeks ago asking 

3 whether i t would be amenable t o waive the p r o p r i e t a r y 

4 order f o r purposes of using the documents i n t h i s 

5 proceeding and w i t h the expectation t h a t the documents 

6 would be covered by a p r o t e c t i v e order i n t h i s case. And 

7 Verizon refused t o do t h a t . 

8 We plan t o ask f o r these documents i n discovery but 

9 we were hoping t h a t there might be some mechanism to 

10 s i m p l i f y t h i s process because i t does seem somewhat 

11 unnecessary t o go through the same set of discovery 

12 hurdles t h a t we d i d i n C a l i f o r n i a t o get these documents 

13 when we know what they are. 

14 MR. PANNER: Your Honor, t h i s i s Aaron Panner. 

15 I can speak t o t h a t . I t ' s unfortunate. I d i d n ' t 

16 know t h a t Mr. P e t r i l l a was going t o r a i s e t h i s issue at 

17 t h i s time, but the f a c t of the matter i s the proceeding 

18 there was i n a very d i f f e r e n t procedural posture and the 

19 issues were d i f f e r e n t . The documents t h a t are at issue 

20 have nothing t o do w i t h the dispute i n t h i s case and 

21 f r a n k l y I am not r e a l l y sure i f i t i s appropriate under 

22 the p r o t e c t i v e order t o have brought t h i s up i n t h i s 

23 proceeding at t h i s time. 

24 But i n any event, we t h i n k t h a t i t i s g e t t i n g very 

25 f a r ahead of thi n g s t o be t a l k i n g about what documents 

COMMONWEALTH REPORTING COMPANY, INC. 
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1 ought t o be produced before there has even been a 

2 discussion about what discovery i f any might be needed. 

3 And we c e r t a i n l y are not prepared t o waive the 

4 p r o p r i e t a r y order which was put i n place p r e c i s e l y so 

5 t h a t those documents would not be used beyond t h a t 

6 proceeding. At t h i s p o i n t I have never heard a cogent 

7 reason why any of those documents are needed i n t h i s 

8 proceeding. 

9 JUDGE CHESTNUT: Well, Mr. Panner, I'm t r y i n g t o 

10 understand. You seem t o be o b j e c t i n g on the basis of 

11 relevancy? 

12 MR. PANNER: Well, no, Your Honor. I n the f i r s t 

13 instance. Your Honor, the p o i n t i s t h a t we would not 

14 consent t o , you know, p e r m i t t i n g these documents t o come 

15 i n t o t h i s proceeding before there has even been a 

16 discovery request, before there has been any s o r t of 

17 request t h a t has been made as t o which these are 

18 r e l e v a n t . I n other words, i t seems t o me t h a t -- I don't 

19 understand — COVAD has said up f r o n t we would l i k e t o be 

20 able t o use these documents i n t h i s proceeding. We have 

21 a p r o p r i e t a r y order under which t h a t i s not required and 

22 we don't t h i n k i t i s appropriate. 

23 JUDGE CHESTNUT: What's the problem w i t h having an 

24 appropriate p r o t e c t i v e order i n t h i s proceeding? 

25 MR. PANNER: Because, f r a n k l y , Your Honor, we j u s t 
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1 don 11 -- f o r the same reason t h a t — 

2 JUDGE CHESTNUT: I hope you are not going t o say 

3 relevancy. Because I'm sure you know i n t h i s type of 

4 a r b i t r a t i o n the Commission's approach i s t o encourage 

5 fr e e discovery. 

6 MR. PANNER: Well, Your Honor, t o be honest w i t h 

7 you — 

8 JUDGE CHESTNUT: And I w i l l be honest w i t h you, 

9 Mr. Panner, r i g h t up f r o n t . I would not sust a i n any kind 

10 of o b j e c t i o n based on relevancy. 

11 MR. PANNER: Well, Your Honor, I guess I don't 

12 understand how -- Your Honor, there has not been a 

13 request f o r any document. I f they asked us f o r — many 

14 of these documents have t o do w i t h our business planning 

15 i n C a l i f o r n i a and Texas. Now, I would say t h a t there i s 

16 a relevancy o b j e c t i o n as t o those documents, as to 

17 production of those documents i n t h i s proceeding. You 

18 know, i t does seem t o me as a th r e s h o l d matter i t i s 

19 important t o understand t h a t COVAD has been involved w i t h 

20 l i t i g a t i o n and w i t h Verizon i n a number of fo r a and so i t 

21 i s of great concern t o us t h a t documents not be used 

22 i n a p p r o p r i a t e l y and not be produced i n instances where 

23 f r a n k l y they are not r e l e v a n t . 

24 I r e a l i z e t h a t there i s c e r t a i n l y going t o be a 

25 bias i n favor of broad discovery. We are c e r t a i n l y aware 

COMMONWEALTH REPORTING COMPANY, INC. 
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1 of th a t and we c e r t a i n l y respect t h a t r u l e . At the same 

2 time, you know, we are going t o have t o object where 

3 COVAD i s -- t o the extent they have, and we don't have a 

4 document request t o which we have been asked t o respond 

5 and we don't have a discovery issue pending. We have not 

6 raised any o b j e c t i o n t o any document request t h a t has 

7 been made. But c e r t a i n l y t o the extent t h a t COVAD says, 

8 you know, what i s your planning w i t h respect t o , you 

9 know, network deployment i n C a l i f o r n i a we are going t o 

10 object t h a t t h a t discovery request i s not relevant i n 

11 t h i s proceeding. 

12 JUDGE CHESTNUT: Mr. Panner, I would suggest t h a t 

13 you focus your energies on developing an appropriate 

14 p r o t e c t i v e order. 

15 MR. PANNER: Thank you. Your Honor. 

16 JUDGE CHESTNUT: And I would expect t h a t t o be a 

17 j o i n t o f f e r i n g , t h a t you can both s a t i s f y v a l i d business 

18 concerns, f r a n k l y . But again, I have t o t e l l you t h a t 

19 the whole p o i n t of t h i s a r b i t r a t i o n as i t i s now, since 

20 you have not resolved i t between yourselves, i s the 

21 Commission encourages complete — almost complete, you 

22 know -- di s c l o s u r e of i n f o r m a t i o n requested subject t o an 

23 appropriate p r o p r i e t a r y order so t h a t the i n f o r m a t i o n i s 

24 not misused. 

25 MR. PANNER: As I said, I do respect t h a t and I 
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1 c e r t a i n l y t h i n k t h a t t o the extent -- and I c e r t a i n l y 

2 t h i n k t h a t we are going t o have t o work t o provide t h a t 

3 i f there i s a v a l i d request f o r i n f o r m a t i o n . But at the 

4 same time, Your Honor, given the l i t i g a t i o n i n which 

5 these p a r t i e s are involved — you know, I'm not saying i n 

6 advance there w i l l be any problem. I c e r t a i n l y hope t h a t 

7 there won't. 

8 JUDGE CHESTNUT: Well, I hope t h a t there won't 

9 e i t h e r . But I t h i n k i t i s important t h a t -- Mr. Panner, 

10 I have never done an a r b i t r a t i o n i n which you have been 

11 involved and I don't know how much Pennsylvania 

12 experience you do have, but I can't imagine t h a t the 

13 approach t h a t I have i n d i c a t e d t o you i s anything t h a t 

14 i s n ' t used i n any Pennsylvania a r b i t r a t i o n , i f you 

15 understand what I am t r y i n g t o say here. 

16 MR. PANNER: Well, as I say, Your Honor, t h i s i s 

17 somewhat unusual because the p a r t i e s are involved i n 

18 l i t i g a t i o n i n so many f o r a and COVAD has proven so 

19 l i t i g i o u s i n so many fo r a t h a t there i s p a r t i c u l a r 

20 s e n s i t i v i t y on our p a r t . 

21 JUDGE CHESTNUT: I t h i n k t h a t i s standard. I mean, 

22 don't t h i n k I've ever done an a r b i t r a t i o n where i t i s 

23 confined only t o Pennsylvania. 

24 But, again, I am going t o leave i t up t o you f o l k s 

25 t o come up w i t h an appropriate p r o t e c t i v e order and deal 
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1 w i t h discovery pursuant t o i t , or I should say document 

2 exchanges pursuant t o i t . I would hope t h a t I would not 

3 have t o resolve any kind of formal discovery dispute 

4 because I t h i n k I have made i t c l e a r what my approach 

5 would be. 

6 MR. PETRILLA: Your Honor, Tony P e t r i l l a . 

7 We are very happy t o propose a p r o t e c t i v e order 

8 t h a t has been used by the Commission i n previous 

9 proceedings. 

10 JUDGE CHESTNUT; And of course I am assuming good 

11 f a i t h on the p a r t of both p a r t i e s here, t h a t COVAD would 

12 not ask f o r i n a p p r o p r i a t e m a t e r i a l or documents and tha t 

13 Verizon would not be unreasonable i n responding t o 

14 l e g i t i m a t e requests. 

15 MR. PANNER: Well, i f there are s p e c i f i c documents 

16 i n t h a t production t h a t Mr. P e t r i l l a wants t o put before 

17 us and ask us to waive the p r o t e c t i v e order w i t h respect 

18 t o a p a r t i c u l a r document, we are c e r t a i n l y w i l l i n g t o 

19 look at t h a t . 

20 JUDGE CHESTNUT: Okay. Good. Because I ' l l t e l l 

21 you, I r e a l l y would not look very favorably on some kind 

22 of o b j e c t i o n t o l e g i t i m a t e discovery. And l e g i t i m a t e 

23 discovery r e a l l y i s very broad i n t h i s case. 

24 MR. PETRILLA: Your Honor, t h i s i s Tony P e t r i l l a . 

25 What I was hoping f o r i s t h a t we could come t o some 
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1 agreement on the C a l i f o r n i a documents. I mean, i t has 

2 always been w i t h i n our r i g h t t o pose discovery requests 

3 asking f o r the s p e c i f i c documents and then dealing w i t h 

4 Verizon's o b j e c t i o n s as they come up. But I was hoping 

5 t h a t we could avoid t h a t process j u s t because i t w i l l 

6 slow the proceeding down and I t h i n k i t i s unnecessary 

7 given t h a t a production of these documents has already 

8 been made. 

9 JUDGE CHESTNUT: Well, I w i l l leave i t t o you f o l k s 

10 t o come up w i t h something. And i f you can't then 

11 obviously I w i l l have t o resolve anything t h a t i s 

12 presented t o me. 

13 Given t h a t , i s i t necessary f o r us t o discuss the 

14 standard m o d i f i c a t i o n t o discovery t h a t i s u s u a l l y done 

15 i n t h i s kind of case? 

16 MR. PETRILLA: You are t a l k i n g about the turnaround 

17 time, Your Honor? 

18 JUDGE CHESTNUT: Yes. Do you want me t o go through 

19 them? 

20 MR. PETRILLA: Go ahead. 

21 MR. PANNER: That would be h e l p f u l . Your Honor. 

22 JUDGE CHESTNUT: Okay. Because t h i s i s standard. 

23 I n f a c t , I'm j u s t reading o f f a p r i o r prehearing order 

24 now. 

25 The f i r s t one i s t h a t when an i n t e r r o g a t o r y i s 
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1 served on a Friday or the day before a holiday the 

2 appropriate p e r i o d i s deemed t o s t a r t on the next 

3 business day. 

4 Second, the per i o d f o r r e p l y i n g t o w r i t t e n 

5 i n t e r r o g a t o r i e s i s seven calendar days. Objections t o 

6 i n t e r r o g a t o r i e s are t o be communicated o r a l l y t o the 

7 propounder w i t h i n two business days o f r e c e i p t and i n 

8 w r i t i n g w i t h i n four business days of r e c e i p t . 

9 Does everybody have t h a t so far? 

10 MR. PETRILLA: Yes, Your Honor. 

11 JUDGE CHESTNUT: Motions t o dismiss objections and 

12 to compel response s h a l l be f i l e d w i t h me w i t h i n three 

13 business days of the r e c e i p t of the ob j e c t i o n s . Answers 

14 t o such motions s h a l l be f i l e d w i t h me w i t h i n three 

15 business days a f t e r f i l i n g of the motion. 

16 Now, normally what I would do i s when I get a 

17 motion t o compel and a response I would have a conference 

18 c a l l and see i f we could resolve i t or narrow i t or come 

19 up w i t h something. I don't normally j u s t w r i t e an order 

20 without discussing i t f i r s t w i t h the p a r t i e s . 

21 I n t e r r o g a t o r i e s which are objected t o but which are 

22 not made the subject of a motion t o compel w i l l be deemed 

23 withdrawn. 

24 Pursuant t o 52 Pa. Code, secti o n 5.341, subsection 

25 ( b ) , n e i t h e r i n t e r r o g a t o r i e s nor responses are t o be 
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1 served on the Commission or the Presiding O f f i c e r , 

2 although a c e r t i f i c a t e of s a t i s f a c t i o n may be f i l e d w i t h 

3 the Commission's Secretary. 

4 The p a r t i e s are expected t o resolve discovery 

5 issues among themselves. Motions t o compel should be 

6 f i l e d only a f t e r such e f f o r t s have f a i l e d . 

7 I n t e r r o g a t o r i e s are t o be provided e l e c t r o n i c a l l y 

8 as w e l l as on paper. And the p a r t i e s are also urged t o 

9 use a l t e r n a t i v e means of discovery such as discovery 

10 conferences or depositions. 

11 Does anybody have any comments or questions 

12 concerning these aspects? 

13 MR. PETRILLA: Tony P e t r i l l a , Your Honor. 

14 No, we don't. Thank you. 

15 JUDGE CHESTNUT: Mr. Panner? 

16 MR. PANNER: Well, Your Honor, as f a r as i t goes we 

17 don't. I had hoped -- and t h i s i s i n the prehearing 

18 statement and i t may not be time t o discuss t h i s yet, but 

19 we had hoped t h a t there would be at l e a s t the p o s s i b i l i t y 

20 of discussing a procedure t h a t might — 

21 JUDGE CHESTNUT: You know, I t h i n k i t i s premature 

22 t o t a l k about t h a t i n terms of discovery, unless you want 

23 t o t i e i t i n somehow. 

24 MR. PANNER: I t h i n k so. Your Honor. 

25 JUDGE CHESTNUT: Okay. 
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1 MR. PANNER: Because i t r e a l l y goes t o the schedule 

2 of the proceeding. 

3 The p a r t i e s have been involved r i g h t now i n 

4 prehearing conferences i n New York and my own f e e l i n g , 

5 having been involved w i t h several of these and i n f a c t 

6 one before Judge Cocheres, Your Honor, i n Pennsylvania, 

7 as w e l l as proceedings i n other s t a t e s , i s t h a t , you 

8 know, these are proceedings t h a t can be burdensome and 

9 expensive and they are f r a n k l y ones where the p a r t i e s ' 

10 disputes tend t o be issues t h a t are r e a l l y l e g a l and 

11 p o l i c y issues. I am not aware of any disputed issues of 

12 f a c t w i t h respect t o the issues t h a t are presented here. 

13 Now, there may be disagreement about t h a t but the 

14 procedure t h a t has been used elsewhere which I t h i n k 

15 should at l e a s t considered here i s one where the p a r t i e s 

16 e a r l i e r i n the process r a t h e r than l a t e r should have an 

17 o p p o r t u n i t y t o b r i e f issues w i t h supporting d e c l a r a t i o n s 

18 or a f f i d a v i t s i f necessary, you know, where the p a r t i e s 

19 f e l t t h a t t h a t was necessary t o e x p l a i n an issue t h a t 

20 wasn't purely a matter of law or otherwise susceptible of 

21 demonstration from l e g a l m a t e r i a l s which the Court, you 

22 know, which the ALF could take n o t i c e , t o present the 

23 proceedings, t o present the c o n f l i c t i n g views t o Your 

24 Honor at an e a r l i e r stage r a t h e r than l a t e r . And I t h i n k 

25 t h a t what one w i l l f i n d i s t h a t v i r t u a l l y a l l of the 
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1 issues t h a t are presented i n t h a t way would be 

2 susceptible — I t h i n k a l l , but c e r t a i n l y v i r t u a l l y a l l 

3 — would be susceptible of decision without need f o r any 

4 f u r t h e r f a c t u a l development i n the case. And f r a n k l y I 

5 believe a l l of the issues but c e r t a i n l y almost a l l of the 

6 issues would then be resolvable i f t o the extent the 

7 party's pleadings and d e c l a r a t i o n s demonstrated a genuine 

8 disputed issue of f a c t , of m a t e r i a l f a c t , t h a t the 

9 p a r t i e s disputed. 

10 An example t h a t I use, I don't t h i n k i t i s a c t u a l l y 

11 presented, but suppose t h a t one party's expert suggested 

12 t h a t there was spectrum i n t e r f e r e n c e i n a p a r t i c u l a r 

13 c o n f i g u r a t i o n of service and the other party's expert 

14 said, no, I don't t h i n k there i s spectrum i n t e r f e r e n c e . 

15 I t might be necessary t o have f u r t h e r discovery t o t r y t o 

16 e l u c i d a t e t h a t disputed f a c t and formal proceedings t h a t 

17 would be d i r e c t e d towards f a c t f i n d i n g . But i n the 

18 absence of such a dispute i t seems t o me t h a t the p a r t i e s 

19 would save a great deal of time and e f f o r t and i n f a c t 

20 COVAD would get a deci s i o n sooner, which seems t o be i n 

21 i t s i n t e r e s t , t o the extent t h a t the p a r t i e s arranged f o r 

22 such submissions sooner r a t h e r than l a t e r , again, i f 

23 there are issues t h a t remain t o be resolved a f t e r f u r t h e r 

24 f a c t f i n d i n g i f i t was found t o be necessary. 

25 But as I say, having looked at these issues w i t h 
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1 some care and the p a r t i e s having looked at the issues 

2 w i t h some care, I am not aware of any r e a l l y disputed 

3 f a c t i n the case. 

4 JUDGE CHESTNUT: I have thought about t h a t , 

5 Mr. Panner, because obviously I read both party's 

6 prehearing memoranda and I t h i n k you are t a k i n g a much 

7 too narrow view of the p o i n t of any hearings t h a t may be 

8 held. F i r s t o f f , w i t h respect your outstanding issues 

9 l e t me t e l l both of you I t h i n k you should a l l be 

10 embarassed t h a t there are so many outstanding issues. 

11 Over 50 issues f o r each of these? That i s r i d i c u l o u s , 

12 a b s o l u t e l y r i d i c u l o u s . At the most, you know, maybe 10 

13 or 15. Somebody i s not doing t h e i r job i f you have t h i s 

14 many issues outstanding, or hasn't been doing t h e i r j ob. 

15 Second, the p o i n t of the hearing i s not always t o 

16 develop a f a c t u a l record. I know t h a t I have done 

17 a r b i t r a t i o n s where i t was obvious there was a f a i l u r e t o 

18 communicate between the two p a r t i e s and i t was resolved 

19 by the f a c t t h a t the two witnesses were there t a l k i n g 

20 d i r e c t l y t o each other. There have also been times when 

21 I have been able t o suggest an approach t h a t was accepted 

22 by both p a r t i e s . 

23 Now, I'm the l a s t person t o want t o have 

24 unnecessary hearings or to burden any p a r t y w i t h 

25 unnecessary l e g a l expenses. And I t h i n k i t i s r e a l l y 
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1 important f o r everybody t o understand t h a t t h i s should 

2 not focus on l i t i g a t i o n . The focus shouldn't even be on 

3 the a r b i t r a t i o n , whether i t ' s done through pleadings or 

4 through hearings or through i n i t i a l and f i n a l o f f e r s or 

5 anything else. Your focus should be on n e g o t i a t i n g . I 

6 can't see t h a t i t i s i n anybody's i n t e r e s t t o have a 

7 t h i r d p a r t y whether i t i s me, the Commission or the 

8 Commonwealth Court, making business decisions f o r you. 

9 That i s j u s t something I wanted t o mention. I 

10 r e a l l y hope your focus r e a l l y i s n ' t on the formal 

11 l i t i g a t i o n aspect of t h i s . I mean, obviously t h a t i s 

12 what we are t a l k i n g about because t h i s i s a prehearing 

13 conference. But I r e a l l y would hope t h a t you would be 

14 able t o proceed and resolve many i f not most of these 

15 issues. 

16 I n f a c t , l e t me ask, these issues t h a t are l i s t e d 

17 as being outstanding, have they be resolved? 

18 MR. PANNER: Your Honor, I know t h a t several of the 

19 issues — 

20 JUDGE CHESTNUT: This i s Mr. --

21 MR. PANNER: I'm sorry. This i s Mr. Panner. 

22 JUDGE CHESTNUT: Okay. 

23 MR. PANNER: I know t h a t many of the issues t h a t 

24 were i n i t i a l l y i n the p e t i t i o n s have been resolved. 

25 JUDGE CHESTNUT: How about the issues l i s t e d i n our 
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1 prehearing memorandum? 

2 MR. PANNER: Of those, I believe i f they were 

3 l i s t e d i n the prehearing memorandum then they are s t i l l 

4 pending. 

5 But I take your p o i n t and I bel i e v e t h a t the 

6 p a r t i e s do continue t o t a l k . Verizon f o r i t s p a r t 

7 continues t o make f u r t h e r proposals w i t h respect t o open 

8 issues i n the proceeding i n the hope of narrowing them 

9 and reducing them. 

10 And I t h i n k , you know, f r a n k l y , the issues can be 

11 grouped so t h a t there aren't q u i t e I mean, obviously 

12 COVAD enumerated the number of issues but you are r i g h t 

13 t h a t i t i s c e r t a i n l y a f a i l u r e of both sides when t h i s 

14 many issues are presented. But I do t h i n k t h a t i t i s 

15 worth — they f a l l i n t o groups of issues t h a t they center 

16 around areas where there are some disputes about how 

17 things ought t o happen and so there are sort of 

18 underlying disputes about, f r a n k l y , as I say, so r t of 

19 issues of law and p o l i c y w i t h respect t o c e r t a i n key 

20 issues t h a t the p a r t i e s have been unable t o resolve and 

21 t h a t i s where a l e g a l determination i s c a l l e d f o r . 

22 Again, I c e r t a i n l y appreciate the f a c t t h a t i n the 

23 course of proceedings and i n the course of hearings the 

24 p a r t i e s do have an op p o r t u n i t y t o t a l k . But I t h i n k as 

25 Tony P e t r i l l a w i l l agree, the p a r t i e s have been t a l k i n g 
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1 f o r a long time i n t h i s case. And, you know, there are 

2 some underlying issues, I t h i n k some underlying disputes 

3 about what the law requires or at l e a s t t h a t i s the basis 

4 f o r the issues t h a t are presented. And, again, t h a t i s 

5 why I t h i n k t h a t — t h a t i s why I suggested the 

6 p o s s i b i l i t y t h a t t a k i n g an approach t h a t looked at the --

7 t h a t teed up those l e g a l and p o l i c y issues f o r r e s o l u t i o n 

8 at an e a r l i e r p o i n t might a c t u a l l y be h e l p f u l . 

9 JUDGE CHESTNUT: Well, Mr. Panner, I t h i n k you are 

10 comparing apples and oranges here. You keep t a l k i n g 

11 l e g a l and p o l i c y . Legal issues t o me are completely 

12 d i f f e r e n t from p o l i c y issues. On a l e g a l issue 

13 t h e o r e t i c a l l y at le a s t there i s a r i g h t and a wrong 

14 answer i n terms of applying whatever the relevant l e g a l 

15 p r o v i s i o n i s . P o l i c y i s a completely d i f f e r e n t matter. 

16 MR. PANNER: Well, Your Honor, I c e r t a i n l y 

17 appreciate what you're saying. And I grant you the 

18 d i f f e r e n c e , although sometimes I t h i n k the d i f f e r e n c e s 

19 are ones of degree. 

20 But t h a t said, I t h i n k I s t i l l would draw the 

21 d i s t i n c t i o n between, you know, an issue of p o l i c y where 

22 the f a c t s are undisputed and the Commission i s going t o 

23 be c a l l e d upon t o make a decision about what i t t h i n k s 

24 l o c a l competition ought t o look l i k e i n Pennsylvania 

25 versus a question of, f o r example, as I said, you know. 
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1 using t h a t example again, spectrum i n t e r f e r e n c e . 

2 Now, i f there i s spectrum i n t e r f e r e n c e obviously 

3 you don't want t o have i t . Nobody says we ought t o have 

4 spectrum i n t e r f e r e n c e i f i t i s going t o degrade service. 

5 And t h a t i s not r e a l l y an issue t h a t but i f there i s a 

6 dispute, a good f a i t h dispute, about the f a c t s , about 

7 whether there i s l i k e l y t o be spectrum i n t e r f e r e n c e , you 

8 know, the Commission may be c a l l e d upon t o resolve t h a t 

9 too and can only do so i f i t knows i f i t has an 

10 o p p o r t u n i t y t o t a l k t o the two experts and ask them 

11 questions and say, you know, you say there i s going t o be 

12 no i n t e r f e r e n c e but have you thought about t h i s or t h a t , 

13 or you say there i s going t o be in t e r e f e r e n c e but have 

14 you thought about t h i s other p o s s i b i l i t y . And t h a t i s 

15 why I t h i n k i t i s worth t h i n k i n g about them as separate 

16 categories. 

17 JUDGE CHESTNUT: Mr. P e t r i l l a , d i d you want t o jump 

18 i n here? 

19 MR. PETRILLA: Your Honor, I f r a n k l y don't know 

20 what t o say. I mean, I t h i n k there are disputed f a c t s 

21 between the p a r t i e s . You can s t a r t w i t h the documents i n 

22 C a l i f o r n i a as being some of those. And we f e e l t h a t a 

23 hearing i s appropriate f o r t h a t . Our proposal i s merely 

24 t o allow f o r r e b u t t a l at the. hearing so t h a t Your Honor 

25 has the b e n e f i t of seeing both p a r t i e s ' p o s i t i o n s r i g h t 
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1 i n f r o n t of you st a t e d as best as they p o s s i b l y can be. 

2 And t h a t i s a l l I have t o say, 

3 JUDGE CHESTNUT: Well, you know, I would f e e l a l o t 

4 d i f f e r e n t about t h i s i f there were many less issues t o be 

5 addressed. I do not f e e l comfortable not having a 

6 proceeding w i t h no hearing when there are 50-some issues. 

7 Were there three, f i v e , ten issues, sure, t h a t would make 

8 sense. I t h i n k i t could be addressed t h a t way. When you 

9 have t h i s many issues I am not w i l l i n g t o accept t h a t you 

10 are completely f i n i s h e d i n terms of n e g o t i a t i n g . And I 

11 t h i n k f r a n k l y the more d i r e c t communication there i s , 

12 whether at a hearing or whatever, the b e t t e r . 

13 So I am not comfortable j u s t doing t h i s on the way 

14 t h a t you have proposed, Mr. Panner. I j u s t t h i n k there 

15 are way too many issues t h a t i n v o l v e way too many types 

16 of determinations. I am j u s t not comfortable doing t h a t 

17 e s p e c i a l l y i n t h i s kind of a r b i t r a t i o n . I f both p a r t i e s 

18 agreed I would f e e l uncomfortable but I would go along 

19 w i t h . But i n these kinds of proceedings the l a s t t h i n g I 

20 want t o do i s prevent any p a r t y from having a f u l l and 

21 complete o p p o r t u n i t y t o present i t s p o s i t i o n . 

22 MR. PANNER: I c e r t a i n l y appreciate t h a t . And the 

23 reasons, as I say, the reason f o r my proposal -- I 

24 shouldn't say i t ' s mine, but the reason t h a t we came up 

25 w i t h t h i s -- and f r a n k l y I have been s t r u g g l i n g w i t h 
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1 t h i s . I n a l l candor, Your Honor, I t h i n k there i s a l o t 

2 of a t t r a c t i o n t o any a t t o r n e y t o the idea of having a 

3 hearing and having an op p o r t u n i t y t o cross-examine 

A witnesses and put on a case l i v e . I t i s something t h a t , 

5 you know — i t ' s what we l i k e t o do. And we l i k e t o 

6 t h i n k t h a t we are persuasive i n t h a t context. 

7 But also i n l o o k i n g back at the many proceedings 

8 t h a t I have been involved w i t h of t h i s type I t h i n k about 

9 whether t h a t has shed more heat or more l i g h t on the 

10 proceedings, and obviously, you know, i t i s our 

11 r e s p o n s i b i l i t y as lawyers to t r y t o make sure t h a t i t 

12 sheds as much l i g h t as i t can. But I f e e l l i k e a 

13 p r e s e n t a t i o n of the issues t h a t would give a f u l l 

14 o p p o r t u n i t y f o r the p a r t i e s t o present t h e i r p o s i t i o n s 

15 and any f a c t u a l a l l e g a t i o n , i f there i s a dispute — 

16 again, Mr. P e t r i l l a continues t o say there i s a dispute 

17 of f a c t . I s t i l l haven't heard one. So I guess my 

18 thought about i t was -- and a c t u a l l y the number of issues 

19 t h a t are involved I t h i n k supports i t i f anything i n my 

20 own mind, and I understand Your Honor's views t o the 

21 contrary and c e r t a i n l y Your Honor's view w i l l c o n t r o l , 

22 needless t o say, but my own view of i t i s t h a t given the 

23 number of issues and the task involved i n simply 

24 organizing the m a t e r i a l f o r p r e s e n t a t i o n the idea t h a t I 

25 had i n mind was give the p a r t i e s an op p o r t u n i t y -- and 
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1 obviously the motive t o s e t t l e i s great, I t h i n k f o r both 

2 sides, c e r t a i n l y great f o r Verizon, t o t r y t o s e t t l e 

3 these issues where there i s a reasonable accommodation --

4 but t o have an op p o r t u n i t y simply t o say, look, here are 

5 the issues, t o the extent t h a t there i s an issue t h a t we 

6 need t o support i n terms of a d e s c r i p t i o n of what th i n g s 

7 are l i k e out t;here when people are t r y i n g t o do business, 

8 have a supporting d e c l a r a t i o n and both p a r t i e s would have 

9 the o p p o r t u n i t y t o put i n those d e c l a r a t i o n s , have r e p l y 

10 b r i e f s , provide the p a r t i e s the o p p o r t u n i t y t o put i n a 

11 r e p l y b r i e f , and t h a t would have an op p o r t u n i t y t o 

12 c r y s t a l i z e the issues i f there are disputes. As I say, I 
i 

13 t h i n k the disputes are going t o be over p o l i c y and over 

14 l e g a l requirements. Those are, I t h i n k , very 

15 a p p r o p r i a t e l y d e a l t w i t h i n a w r i t t e n form and w i t h 

16 w r i t t e n p r e s e n t a t i o n . 

17 But I have made my case and I understand t h a t so 

18 f a r I have not persuaded you. 

19 JUDGE CHESTNUT: Well, again, i f both p a r t i e s were 

20 i n agreement I would go along w i t h t h a t . 

21 Mr. P e t r i l l a , do you s t i l l t h i n k i t i s a good idea 

22 t o have hearings? 

23 MR. PETRILLA: Yes, I do. Your Honor. 

24 JUDGE CHESTNUT: Then I don't f e e l t h a t I have any 

25 choice but t o schedule i t t h a t way. 
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1 That i s not t o say t h a t every issue needs t o be 

2 addressed. You supply testimony. This i s a l i t t l e 

3 d i f f e r e n t from the way t h a t you have proposed t h i s 

4 because I t h i n k -- and I have t o apologize because I had 

5 planned t o be i n the o f f i c e today but obviously I am not 

6 and I d i d not have a chance t o go through my f i l e s on 

7 t h i s i n terms of procedure. But I seem t o remember t h a t 

8 i n p r i o r ones there wasn't testimony as such and there 

9 were not b r i e f s as such. I t was more t h a t each p a r t y 

10 presented i n i t i a l o f f e r s , you know, t h e i r best i n i t i a l 

11 o f f e r s and t h e i r best f i n a l o f f e r s . 

12 I don't know i f t h a t s i m p l i f i e s t h i n g s or i s 

13 i r r e l e v a n t or what. But, I mean, you are r i g h t . I don't 

14 t h i n k a l e g a l issue needs t o be the subject of testimony. 

15 A p o l i c y issue, you know, may be an appropriate subject 

16 f o r testimony because there has t o be a basis f o r i t . 

17 MR. PANNER: I t h i n k t h a t i s e x a c t l y r i g h t . And as 

18 I say, you know, I c e r t a i n l y respect the desire f o r both 

19 sides -- I mean, again, we have a l l been through these t o 

20 some extent i n the past and I understand the need f o r 

21 purposes of r e l i a b l e decisionmaking and the desire t h a t 

22 a l l the p a r t i e s have t o say I want t o get on the record 

23 what i t i s t h a t I have i n mind and the basis f o r i t . And 

24 so I was j u s t — what I have been cas t i n g about f o r i n my 

25 own mind i s a way to do t h a t t h a t f r a n k l y reduces the 
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1 burden on the people who are involved, i t reduces the 

2 expense, i t reduces, f r a n k l y , the amount of -- the 

3 elaborateness of the procedure where p a r t i e s don't r e a l l y 

4 have a dispute about a f a c t . Again, i f there i s a 

5 dispute about a f a c t and the argument i s , you know -- and 

6 there i s a dispute about t h a t -- and of course t h a t i s 

7 why t h i s i s d i f f e r e n t from a t y p i c a l complaint proceeding 

8 because o f t e n i n the case of a complaint proceeding there 

9 i s a f i g h t about what happened. And t h a t i s the essence 

10 of the f i g h t . But I don't t h i n k t h a t i s the case here 

11 and t h a t i s why I guess i t does seem t o me t h a t , you 

12 know, i t i s more l i k e a rulemaking. I t i s more l i k e a 

13 s i t u a t i o n where — because a f t e r a l l , as I t h i n k COVAD 

14 i t s e l f emphasized, t h i s i s a r e s o l u t i o n of issues t h a t i s 

15 going t o govern the operation of a l l CLECs i n e f f e c t 

16 because the r e s o l u t i o n t h a t i s reached i s one t h a t w i l l 

17 be a v a i l a b l e t o a l l CLECs and w i l l be binding on Verizon 

18 w i t h respect t o a l l CLECs. And t h a t i s why i t seems t o 

19 me t h a t the model t h a t i s t y p i c a l l y used i n a rulemaking 

20 proceeding w i t h an emphasis on w r i t t e n comments and a 

21 w r i t t e n p r e s e n t a t i o n and i f necessary a hearing t o deal 

22 w i t h disputed issues i s the one t h a t made more sense t o 

23 me. And t h a t , you know, genuinely l o o k i n g f o r a way t h a t 

24 t h i s could be done i n a way t h a t i s most r e l i a b l e , 

25 c e r t a i n l y t o the extent t h a t we can add t o , from our 
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1 p o i n t of view, the r e l i a b i l i t y of the decision we are 

2 happy -- you know, the e x t r a expense i s not so 

3 s i g n i f i c a n t . But i f the extra expense i s simply extra 

4 expense then t h a t i s obviously unfortunate. 

5 JUDGE CHESTNUT: On the other hand, I ' l l t e l l you 

6 the t r u t h , I don't have any problem w i t h you f o l k s 

7 i n c u r r i n g unnecessary or excessive expense i f you can't 

8 resolve these issues. Maybe knowing t h a t you w i l l have 

9 t o drag i n 35 witnesses w i l l help you t o s e t t l e hem. 

10 I ' l l t e l l you, I found i t a very productive use of my 

11 time t o be able t o ask these witnesses d i r e c t l y , w e l l , 

12 Mr. Verizon witness what i s wrong w i t h the COVAD 

13 proposal? They say t h i s . They say t h a t . What i s your 

14 response t o that? And then I can get i t cle a r i n my mind 

15 whether he i s not l y i n g but has a basis or doesn't have a 

16 basis. 

17 I'm sorry. I j u s t don't have a l o t of sympathy f o r 

18 your request as an economy measure. 

19 MR. PANNER: Fair enough. 

20 JUDGE CHESTNUT: I t h i n k i t might be good f o r you 

21 f o l k s t o recognize you w i l l be i n c u r r i n g a s u b s t a n t i a l 

22 expense. And I am not going t o l e t you s h i f t t h a t t o me. 

23 MR. PANNER: Pardon me? 

24 JUDGE CHESTNUT: I am not going t o l e t you s h i f t 

25 your work to me. That i s r e a l l y what you are asking t o 
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1 do. You are j u s t asking t o b r i e f these issues, 

2 b a s i c a l l y , and then I have t o do the s i f t i n g and the 

3 discussion and everything else. There i s a l i m i t t o 

4 t h a t . 

5 MR. PANNER: Well, you know, I appreciate t h a t . 

6 And I c e r t a i n l y recognize the need t o , you know, t r y t o 

7 narrow the issues. That message i s c e r t a i n l y coming 

8 through loud and c l e a r . 

9 JUDGE CHESTNUT: Thank you. I hope i t was. And I 

10 hope everybody understands my p o i n t here, which i s I 

11 t h i n k — I would hope you keep your c l i e n t s ' best 

12 i n t e r e s t s i n mind here. And maybe your c l i e n t s ' best 

13 i n t e r e s t s i s 'not t o have these issues resolved i n t h i s 

14 fashion but t o maintain c o n t r o l and come up w i t h 

15 something t h a t i s s u i t a b l e f o r both of you to continue i n 

16 a business environment because obviously you w i l l be 

17 doing business w i t h each other. 

18 Now, when I looked through these issues -- and I 

19 d i d n ' t spend a whole l o t of time doing i t because I 

20 d i d n ' t r e a l l y get i t u n t i l t h i s morning — but none of 

21 these are new. I am sure a l l of these issues have been 

22 addressed i n other proceedings. And I am t a l k i n g about 

23 other j u r i s d i c t i o n s . I know t h a t a l o t of these I have 

24 seen i n other a r b i t r a t i o n s -- I'm sorry — 

25 i n t e r c o n n e c t i o n agreements. I have t o t e l l you t h a t , you 
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1 know, the way t h a t I approach these i s i f i t has already 

2 been accepted i n some kind of in t e r c o n n e c t i o n agreement 

3 t h a t i s p r e t t y persuasive t h a t i t i s a reasonable way t o 

4 handle t h a t issue. 

5 Now, I would t h i n k you would want t o have t h a t kind 

6 of approach too. Obviously you are loo k i n g a t t h i s from 

7 a m u l t i - j u r i s d i c t i o n a l perspective. I can appreciate 

8 t h a t and I t h i n k t h a t i s an appropriate way t o address 

9 these. 

10 Does anybody have a comment or want t o respond t o 

11 what I said? 

12 MR. PETRILLA: Your Honor, t h i s i s Tony P e t r i l l a . 

13 I t might be h e l p f u l i f I described where 

14 n e g o t i a t i o n s have been j u s t i n terms of scope and what we 

15 are doing r i g h t now, not on a substantive l e v e l but more 

16 on a s o r t of procedural l e v e l . 

17 JUDGE CHESTNUT: Okay. 

18 MR. PETRILLA: The p a r t i e s have been n e g o t i a t i n g 

19 f o r about 30 months and they have resolved a large number 

20 of issues. But there are a large number remaining, as 

21 you noted. 

22 They b a s i c a l l y have agreed t o a somewhat unorthodox 

23 procedure where they are going t o go ahead and execute a 

24 new in t e r c o n n e c t i o n agreement. The new int e r c o n n e c t i o n 

25 agreement w i l l include a l l of the consensus language 
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1 between the p a r t i e s but i t w i l l also include where we 

2 have a dispute Verizon's template language or the 

3 language t h a t Verizon proposes as a standard o f f e r i n g . 

4 COVAD has done t h i s -- and i t ' s not j u s t i n 

5 Pennsylvania, i t i s throughout the region. COVAD has 

6 done t h i s i n an e f f o r t t o get out of i t s o l d agreements 

7 as soon as possible, which expired more than a year ago, 

8 and t o also give the p a r t i e s the b e n e f i t of the consensus 

9 language. 

10 So r i g h t now what -- I am the n e g o t i a t o r f o r COVAD. 

11 What we are focusing on i s g e t t i n g those agreements 

12 signed. And there has been a tremendous amount of work 

13 r e l a t e d t o t h a t because we not only have t o f i g u r e out 

14 what the agreement should look l i k e but we also have t o 

15 have b a s i c a l l y a settlement agreement t h a t preserves 

16 COVAD's r i g h t t o pursue the disputed issues i n other 

17 states i n the f u t u r e . So we have probably spent the l a s t 

18 month or so t r y i n g t o hammer out those agreements. 

19 But the other t h i n g I can t e l l you i s t h a t we are 

20 d e f i n i t e l y committed t o r e s o l v i n g the disputed issues i n 

21 f r o n t of you and t h a t i s something t h a t we w i l l do 

22 throughout the a r b i t r a t i o n , even i f we are i n the middle 

23 of w r i t i n g a b r i e f . 

24 That i s a l l I have t o say. 

25 JUDGE CHESTNUT: Well, are any of these issues 
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1 being addressed i n other j u r i s d i c t i o n s ? I mean, can t h i s 

2 f o l l o w another j u r i s d i c t i o n a l r e s o l u t i o n ? 

3 MR. PETRILLA: The p a r t i e s agreed t o f i l e 

4 a r b i t r a t i o n p e t i t i o n s i n three s t a t e s : New York, 

5 Pennsylvania and F l o r i d a . The agreement between the 

6 p a r t i e s contemplated t h a t we would get the r e s u l t s of the 

7 three a r b i t r a t i o n s and use t h a t as a p o t e n t i a l v e h i c l e 

8 f o r coming t o consensus by seeing, f o r example, i f COVAD 

9 loses an issue i n a l l three j u r i s d i c t i o n s i t would l i k e l y 

10 give up the issue, f o r example. A l l of these 

11 a r b i t r a t i o n s are i n roughly the same t r a c k , although 

12 F l o r i d a appears t o be somewhat behind. 

13 So as to your question, I don't t h i n k there i s 

14 going t o be a j u r i s d i c t i o n r u l i n g ahead of you. I f i t 

15 d i d , i t might only be l i k e a day or two ahead of you. 

16 JUDGE CHESTNUT: Too bad. 

17 MR. PETRILLA: Well, you know. 

18 JUDGE CHESTNUT: Because l i k e I said, obviously i n 

19 addressing these various types of issues i t i s very 

20 h e l p f u l t o see what i s done i n other j u r i s d i c t i o n s -- not 

21 j u s t other j u r i s d i c t i o n s but other i n t e r c o n n e c t i o n 

22 agreement's as w e l l . 

23 MR. PETRILLA: We w i l l always present precedent, 

24 Your Honor. 

25 JUDGE CHESTNUT: Okay. I would r e a l l y ask t h a t you 
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1 do t h a t . I f an issue has been addressed t e l l me how and 

2 where. 

3 MR. PETRILLA: But I t h i n k what you w i l l f i n d too 

4 i s th a t issues have been addressed i n a c o n t r a d i c t o r y 

5 manner. I t won't always be the case where the precedent 

6 leans i n one d i r e c t i o n . 

7 JUDGE CHESTNUT: Okay. 

8 Well, from what you are saying, Mr. P e t r i l l a , i t 

9 sounds l i k e you are working more on the process now i n 

10 terms of an i n t e r i m process as opposed t o substantive 

11 issues. I s t h a t correct? 

12 MR. PETRILLA: Well, i t ' s not an i n t e r i m process, 

13 though. These agreements t h a t r e s u l t from t h i s w i l l be 

14 permanent agreements. They w i l l j u s t have t o be amended 

15 i n the f u t u r e based upon whatever a d d i t i o n a l agreements 

16 the p a r t i e s reach or based upon p o t e n t i a l l y an 

17 a r b i t r a t i o n i n these other s t a t e s . 

18 JUDGE CHESTNUT: Okay. 

19 Well, I'm not sure where we are at t h i s p o i n t . I 

20 t h i n k I have already expressed my preference t h a t we do 

21 have some type of hearing. Well, before I say t h a t , 

22 though, I would urge the p a r t i e s t o see i f you can work 

23 out a process t o deal w i t h these disputed issues. Now, I 

24 know t h a t you have a j o i n t hearing based schedule and 

25 perhaps you could agree what issues w i l l be addressed 

COMMONWEALTH REPORTING COMPANY, INC. 
1 (800) 334-1063 



38 

1 t h a t way. 

2 MR. PANNER: I imagine t h a t we probably can make 

3 progress i n t h a t d i r e c t i o n a t l e a s t . Your Honor. 

4 JUDGE CHESTNUT: Yes. I mean, at l e a s t narrow down 

5 the issues. Obviously I want you to narrow down the 

6 issues t h a t need t o be resolved. But also I want you t o 

7 narrow issues t h a t need t o be addressed f o r hearing or 

8 some other type of pres e n t a t i o n . 

9 MR. PETRILLA: Your Honor, t h i s i s Tony P e t r i l l a . 

10 I t h i n k you would b e n e f i t from seeing documents 

11 t h a t the p a r t i e s have submitted and w i l l submit i n New 

12 York. Judge L i n s i d e r i n New York made the same request 

13 t h a t you d i d but he asked the p a r t i e s t o b r i e f i t . And 

14 so COVAD on l a s t Thursday submitted a document t h a t 

15 b a s i c a l l y went through each issue and said, okay, t h i s 

16 issue we t h i n k can be resolved without any hearings, t h i s 

17 issue can be resolved w i t h a hearing, t h i s issue should 

18 be resolved through what i n New York they c a l l t e c h n i c a l 

19 conference. We would be happy t o provide you w i t h our 

20 ve r s ion o f t h a t . 

21 Verizon's response t o our document i s due t o today 

22 i n New York and Verizon presumably w i l l h o p e f u l l y agree 

23 w i t h us i n some of the ones t h a t aren't going t o go t o 

24 hearing and w i l l , you know, provide arguments about why 

25 other things should. 
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1 JUDGE CHESTNUT: I t h i n k t h a t sounds l i k e a good 

2 idea. 

3 What do you have t o say, Mr. Panner? 

4 MR. PANNER: I t h i n k t h a t ' s f i n e . I guess I would 

5 propose t h a t u n f o r t u n a t e l y — w e l l , i f we are t o do t h a t 

6 — I am not e x a c t l y sure. Let me back up. I am not 

7 ex a c t l y sure what Mr. P e t r i l l a i s proposing. 

8 To the extent t h a t he i s proposing t h a t we share 

9 w i t h you the pleadings from New York, of course we would 

10 be happy t o do t h a t . They are p u b l i c documents. We 

11 would be happy t o provide you a copy of what we f i l e d 

12 today. 

13 Unfortunately there are some d i f f e r e n c e s because 

14 there are s i g n i f i c a n t l y a l a r g e r number of issues i n 

15 Pennsylvania than there are i n New York f r a n k l y because 

16 some of the issues t h a t are disputed i n Pennsylvania have 

17 been resolved i n New York and are no longer a subject of 

18 dispute between the p a r t i e s . 

19 JUDGE CHESTNUT: I understand t h a t . 

20 MR. PETRILLA: Your Honor, I would l i k e t o speak t o 

21 t h a t p o i n t when he i s done. 

22 MR. PANNER: And the other p o i n t i s t h a t there are 

23 — f i r s t , New York has s o r t of an unusual procedure and 

24 an unusual set of procedures t h a t i t has been going 

25 through. But, as I say, we would be c e r t a i n l y happy t o 
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1 prepare t h a t . I guess the only t h i n g I would suggest i s 

2 t o i s address how thin g s ought t o happen i n t h i s 

3 proceeding what we proposed i s a l i t t l e b i t d i f f e r e n t 

4 from what we proposed i n New York because I t h i n k i n New 

5 York there are e x i s t i n g records of t e c h n i c a l -- of 

6 c o l l a b o r a t i v e processes t h a t cover a l o t of issues 

7 whereas t h a t same record may not e x i s t i n Pennsylvania. 

8 So t h a t was r e a l l y the thought behind the supporting 

9 a f f i d a v i t s t h a t we proposed i n t h i s proceeding or 

10 supporting d e c l a r a t i o n s t h a t we have proposed i n t h i s 

11 proceeding. 

12 But as I say, t h i s i s a very long way, 

13 u n f o r t u n a t e l y , of making two p o i n t s . One i s I would be 

14 happy t o provide the New York pleadings but I also t h i n k 

15 t h a t t o the extent t h a t a f t e r c o n s u l t a t i o n s the p a r t i e s 

16 remain at odds about what ought t o go t o hearing and 

17 under what precise circumstance i t might be worth having 

18 f u r t h e r conversation about i t or submitting i t i n w r i t i n g 

19 and then having f u r t h e r conversation about i t . 

20 MR. PETRILLA: Your Honor, t h i s i s Tony P e t r i l l a . 

21 I j ust wanted t o address the e a r l i e r p o i n t about 

22 how there are fewer issues i n New York. 

23 The main d r i v e r of t h a t i s t h a t New York has 

24 resolved more of the DSL issues i n i t s t a r i f f s and we 

25 have deferred t o the Verizon t a r i f f s i n t h a t regard. And 
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1 i n Pennsylvania we di d n ' t have the b e n e f i t of t h a t . So 

2 t o a c e r t a i n extent I guess you could say there was 

3 precedent and Verizon j u s t d i d n ' t want t o pay a t t e n t i o n 

4 t o i t i n Pennsylvania. 

5 JUDGE CHESTNUT: I don't even begin t o understand 

6 t h a t , Mr. P e t r i l l a . I mean, are you saying t h a t Verizon 

7 does not have a DSL t a r i f f i n Pennsylvania? 

8 MR. PETRILLA: I t does. But i t doesn't address as 

9 many issues as the t a r i f f i n New York d i d . 

10 JUDGE CHESTNUT: Okay. Well, i s there some basis 

11 f o r pursuing the p o s s i b i l i t y of changing the t a r i f f t o 

12 include i t ? 

13 MR. PETRILLA: Oh, we wholeheartedly agree. What 

14 Verizon was- t e l l i n g us i n ne g o t i a t i o n s was we disagree 

15 w i t h the r e s u l t i n New York and so we are not w i l l i n g t o 

16 give t h a t t o you i n Pennsylvania on a negotiated basis. 

17 JUDGE CHESTNUT: Oh, okay. 

18 MR. PANNER: Your Honor, obviously I don't know 

19 e x a c t l y what Mr. P e t r i l l a i s r e f e r r i n g t o but obviously 

20 there i s going t o be merits b r i e f i n g as t o t h a t . And 

21 c e r t a i n l y i f Mr. P e t r i l l a believes he has something 

22 h e l p f u l from the New York j u r i s d i c t i o n he w i l l r a i s e i t . 

23 But I c e r t a i n l y don't want t o suggest t h a t I t h i n k h i s 

24 account i s accurate or f a i r . 

25 JUDGE CHESTNUT: Well, what i s u n f a i r or inaccurate 
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1 about i t ? 

2 MR. PANNER: Well, I don't know. Your Honor, 

3 because what he i s — I j u s t don't know. 

4 JUDGE CHESTNUT: What I understood Mr. P e t r i l l a t o 

5 say was t h a t the t a r i f f i n New York addresses c e r t a i n 

6 issues t h a t are not addressed by the t a r i f f s i n 

7 Pennsylvania. 

8 MR. PANNER: I f t h a t i s a l l he i s saying I'm sure 

9 t h a t t h a t ' s r i g h t . I t h i n k what he suggested was t h a t 

10 there are issues t h a t have been resolved i n New York i n a 

11 c e r t a i n way and as I say, I t h i n k i t I don't mean t o 

12 be captious. I am not t r y i n g t o ra i s e a dispute f o r the 

13 purpose of r a i s i n g a dispute. I j u s t do not want on the 

14 record t o go undisputed h i s account of t h a t . That was 

15 r e a l l y the only purpose. 

16 JUDGE CHESTNUT: Okay. 

17 Well, you know, I t h i n k at t h i s p o i n t I'm not going 

18 t o adopt Verizon's proposal f o r no hearings whatsoever. 

19 What I am going t o suggest i s t h a t you f o l k s get together 

20 and see what issues should be addressed at a hearing, i f 

21 we have one, and work out some kind of, you know, way t o 

22 deal w i t h t h a t . Whether t h a t means adopting t h i s j o i n t 

23 proposed schedule you have or modifying i t — we do have 

24 t o t a l k about t h a t . I am kind of concerned about the 

25 timeframes there. 
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1 MR. PETRILLA: COVAD, Your Honor, w i l l also provide 

2 you w i t h the document we f i l e d i n New York. We w i l l do 

3 t h a t today. 

4 JUDGE CHESTNUT: Okay. 

5 I don't have your p e t i t i o n and response t o the 

6 p e t i t i o n here so I don't know where we are i n terms of 

7 the s t a t u t o r y deadlines. Does t h i s proposed schedule 

8 comply w i t h that? 

9 MR. PETRILLA: Your Honor, t h i s i s Tony P e t r i l l a . 

10 I t contemplates t h a t the p a r t i e s w i l l extend the 

11 s t a t u t o r y deadlines t o accommodate Your Honor's as w e l l 

12 as the Commission's con s i d e r a t i o n of the Issues. 

13 JUDGE CHESTNUT: Okay. Because I was kind of 

14 concerned here. I r e a l l y don't want t o have t o w r i t e 

15 t h i s i n one day. 

16 MR. PETRILLA: Yes. We recognized t h a t . 

17 JUDGE CHESTNUT: I understand too t h a t f o r whatever 

18 reason the Commission was delayed i n assigning t h i s t o 

19 OALJ. I have no idea what i s involved i n t h a t or what i s 

20 going on. But I am concerned t h a t we not run i n t o any 

21 kind of problems t h a t way. 

22 Now, i n terms of t h i s , I'm not sure d i r e c t 

23 testimony and b r i e f s are r e a l l y the best way t o approach 

24 t h i s . We can do i t t h a t way. Or, again, you could do i t 

25 through an i n i t i a l and f i n a l o f f e r kind of basis. 
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1 MR. PETRILLA: Your Honor, t h i s i s Tony P e t r i l l a . 

2 The reason t h a t we f e l t t h a t p r e f i l e d testimony 

3 would be h e l p f u l was as an explanatory document. Now, i f 

4 there i s some s o r t of o f f e r i n g document t h a t could 

5 perform t h a t same f u n c t i o n then we are openminded toward 

6 t h a t . 

7 One of the issues, the PARTS unbundling issue — 

8 PARTS i s the packeted remote t e r m i n a l service — t h a t 

9 issue we t h i n k needs t o be de a l t w i t h on paper. I t i s 

10 too complicated f o r somebody t o j u s t t e l l i t t o you 

11 o r a l l y . 

12 JUDGE CHESTNUT: Okay. 

13 MR. PETRILLA: So t h a t i s our f e e l i n g on t h a t . We 

14 are not loo k i n g n e c e s s a r i l y f o r testimony. 

15 JUDGE CHESTNUT: Okay. 

16 Well, again, i t i s up t o you f o l k s t o determine 

17 what you want t o put i n and how. I don't want t o be i n 

18 the p o s i t i o n of r e s t r i c t i n g any party's a b i l i t y t o f u l l y 

19 present i t s case i n a way t h a t they f e e l most comfortable 

20 w i t h . 

21 MR. PANNER: Your Honor, t h i s i s Aaron Panner. 

22 I t seems l i k e Tony and I have some more t a l k i n g t o 

23 do t o t r y t o at l e a s t present t o you h o p e f u l l y a 

24 consensual view of how thin g s can proceed given what you 

25 have said. 
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1 JUDGE CHESTNUT: That would be a very good idea. 

2 And then we can get back and discuss t h i s f u r t h e r i f 

3 necessary. 

4 MR. PANNER: Yes. 

5 JUDGE CHESTNUT: We can communicate by e-mail or we 

6 can have a f u r t h e r telephonic conference i f you would 

7 l i k e i n a couple of days. T e l l me what s u i t s you both, 

8 or what you s u i t s both best. 

9 MR. PANNER: Well, Tony and I are going t o be 

10 spending a l o t of time together i n the next couple of 

11 days because we are going t o be having a s i m i l a r 

12 prehearing conference i n New York on Thursday. I am 

13 c e r t a i n l y prepared t o — I imagine we w i l l both want t o 

14 prepare f o r t h a t but c e r t a i n l y I am ready t o — depending 

15 on what comes out of t h a t we may be able t o use some of 

16 what comes out of t h a t as a model f o r what ought t o 

17 happen i n t h i s proceeding. So c e r t a i n l y perhaps --

18 JUDGE CHESTNUT: That would be a good idea. I 

19 r e a l l y don't want t o have t o make a l l of you engage i n 

20 r e p e t i t i v e types of t h i n g s . I f you come up w i t h a 

21 workable plan i n one j u r i s d i c t i o n why not use i t here? 

22 O r i f you come up w i t h some way t o deal w i t h an issue, 

23 you know, t h a t ' s f i n e . 

24 MR. PETRILLA: Your Honor, t h i s i s Tony P e t r i l l a . 

25 We would love t h a t . We don't have very many people 
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1 working on t h i s and we would be t h r i l l e d t o use e x a c t l y 

2 the same procedure i n New York as Pennsylvania. 

3 JUDGE CHESTNUT: Why don't you see what you can 

4 come up w i t h . Can you give me some kind of timeframe 

5 when you t h i n k you would 1 ike t o get back to me? 

6 MR. PETRILLA: How about a f t e r our conference i n 

7 New York? Say Friday morning? 

8 JUDGE CHESTNUT: I s t h a t the 25th? 

9 MR. PETRILLA: Yes. 

10 JUDGE CHESTNUT: I'm not sure i f I'm going t o be i n 

11 the o f f i c e t h a t day. 

12 MR. PETRILLA: Okay. How about the f o l l o w i n g 

13 Monday? 

14 JUDGE CHESTNUT: I w i l l know Thursday probably 

15 whether or not I w i l l be i n or how much longer I am going 

16 t o have t o be out. 

17 MR. PETRILLA: Between those two days do you want 

18 t o pi c k something and j u s t l e t us know? 

19 JUDGE CHESTNUT: No. Why don't you j u s t send me an 

20 e-mail. And then we w i l l see i f we need t o have a 

21 f u r t h e r discussion and then we can schedule i t . 

22 MR. PANNER: That would be f i n e w i t h Verizon, Your 

23 Honor. 

24 JUDGE CHESTNUT: I s t h a t okay? 

25 MR. PETRILLA: Yes. That makes sense. 
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JUDGE CHESTNUT: I s there anything f u r t h e r , then, 

before t h i s prehearing conference i s adjourned? 

MR. PETRILLA: I don't have anything. Your Honor. 

JUDGE CHESTNUT: Was t h a t Mr. Panner? 

MR. PANNER: I believe t h a t was Mr. P e t r i l l a . 

JUDGE CHESTNUT: I'm sorry. 

MR. PANNER: But t h i s i s Mr. Panner. 

I don't have anything. 

JUDGE CHESTNUT: Okay. Then thank you a l l very 

much. I look forward t o hearing from you. 

MR. PETRILLA: Thank you, Your Honor. 

MR. PANNER: Thank you. Your Honor. 

(Whereupon, at 2:10 p.m., the prehearing conference 

was concluded.) 

COMMONWEALTH REPORTING COMPANY, INC. 
1 (800) 334-1063 



48 

1 C E R T I F I C A T E 

2 I hereby c e r t i f y , as the stenographic r e p o r t e r , 

3 t h a t the foregoing proceedings were taken 

4 s t e n o g r a p h i c a l l y by me and t h e r e a f t e r reduced t o 

5 t y p e w r i t i n g by me or under my d i r e c t i o n ; and t h a t t h i s 

6 t r a n s c r i p t i s a t r u e and accurate record t o the best of 

7 my a b i l i t y . 
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