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BACKGROUND 

On September 6, 2002, DIECA Communications, Inc, d/b/a Covad 
Communications Company (Covad) p e t i t i o n e d t h i s Commission t o 
a r b i t r a t e c e r t a i n unresolved i n t e r c o n n e c t i o n terms, c o n d i t i o n s and 
p r i c e s i n an agreement w i t h Verizon F l o r i d a I n c . (Verizon). 
Verizon f i l e d i t s response t o Covad's p e t i t i o n on October 1, 2002. 
This matter was set f o r an a d m i n i s t r a t i v e hearing by Order No. PSC-
02-1589-PCO-TP, issued November 15, 2002. The hearing was 
o r i g i n a l l y set f o r A p r i l 16-18, 2003. 

On January 24, 2003, the p a r t i e s f i l e d a J o i n t Motion t o 
Continue Hearing. Counsel f o r both p a r t i e s advised us t h a t they 
would be a v a i l a b l e t o appear on May 14 and 15, 2003. The p a r t i e s ' 
motion was granted by Order No. PSC-03-0155-PCO-TP, issued January 
30, 2003. As such, the new dates f o r the Hearing i n t h i s matter 
were set f o r May 14 and 15, 2003, w i t h a Prehearing on A p r i l 21, 
2003. At the prehearing, t h e p a r t i e s s t i p u l a t e d t o a "paper 
h e a r i n g , " whereby a l l testimony and e x h i b i t s would be s t i p u l a t e d 
i n t o the record w i t h cross-examination waived. Acc o r d i n g l y , the 
Commission held a hearing on May 14, 2003. Both p a r t i e s f i l e d 
t h e i r post-hearing b r i e f s on June 16, 2003. 

Of the 55 issues t h a t were o r i g i n a l l y set f o r t h i n Covad's 
P e t i t i o n f o r A r b i t r a t i o n , 26 issues were resolved by the p a r t i e s . 
Issues 3, 6, 11, 14-18, 20-21, 26, 28-29, 31, 39, 40, 44, 45, 47-
50, and 53-55, as i d e n t i f i e d i n the Order E s t a b l i s h i n g Procedure, 
have been resolved and are not addressed i n t h i s Order. Included 
i n t h e p a r t i e s ' post-hearing b r i e f s were p o s i t i o n s on t h i r t y 
issues. On August 29, 2003, the p a r t i e s n o t i f i e d us t h a t they had 
also reached agreement on Issue 38. 

This Order addresses the remaining issues presented i n the 
P e t i t i o n . 

I . EFFECTIVE DATE OF CHANGE IN LAW 

Arguments 

In i t s b r i e f , Covad argues t h a t the New York Commission 
concluded t h a t Covad's proposed language provides s u i t a b l e 
procedures f o r c o n t i n u i n g s e r v i c e s when f u r t h e r n e g o t i a t i o n s and 
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disputes occur. I n a d d i t i o n , Covad r e p o r t s t h a t the FCC, i n the 
V i r g i n i a A r b i t r a t i o n Award, r e j e c t e d Verizon V i r g i n i a 7 s proposed 
change of law language which i n c l u d e d discontinuance terms and 
separate changes i n law p r o v i s i o n s t h a t are s i m i l a r t o what Verizon 
proposes here. 

Covad f u r t h e r argues t h a t i t s newly proposed language i s 
abundantly f a i r and reasonable because i t provides s u i t a b l e 
p r o c e d u r e s f o r c o n t i n u a t i o n o f s e r v i c e s when r e n e g o t i a t i o n s a re 
t a k i n g place, pursuant t o s e c t i o n 4.6 of the Agreement, due t o 
changes i n law t h a t m a t e r i a l l y a f f e c t any p r o v i s i o n of the 
Agreement. Verizon's proposed language f o r s e c t i o n 4.7, according 
t o Covad, i s both one-sided and draconian i n t h a t i t f r e e l y allows 
Verizon t o di s c o n t i n u e services under the Agreement s h o r t l y a f t e r 
the release of an FCC or court d e c i s i o n , based on Verizon's 
u n i l a t e r a l i n t e r p r e t a t i o n of the d e c i s i o n . I n p a r t i c u l a r , 
Verizon's proposed s e c t i o n 4.7 permits Verizon t o i n t e r p r e t a 
governmental d e c i s i o n , order, d e t e r m i n a t i o n or a c t i o n i n a l i g h t 
t h a t i s most fa v o r a b l e t o i t and, based upon Verizon's u n i l a t e r a l 
i n t e r p r e t a t i o n , immediately d i s c o n t i n u e services c u r r e n t l y 
provided, 4 5 days a f t e r the d e c i s i o n regardless of p o t e n t i a l 
a mbiguities w i t h the d e c i s i o n and d i f f e r i n g i n t e r p r e t a t i o n s o f i t . 

V erizon argues t h a t under i t s proposed language, once t h e r e i s 
an e f f e c t i v e order e l i m i n a t i n g a p r i o r o b l i g a t i o n , Verizon "may 
discont i n u e immediately the p r o v i s i o n o f any arrangement" pursuant 
t o t h a t o b l i g a t i o n , except t h a t Verizon w i l l m aintain e x i s t i n g 
arrangements f o r 45 days, or f o r the p e r i o d s p e c i f i e d i n the order 
or other source of a p p l i c a b l e law { i n c l u d i n g , among other t h i n g s , 
the agreement, a Verizon t a r i f f , or s t a t e law). The company 
contends t h i s language s t r i k e s a reasonable balance between 
Verizon's r i g h t t o have i t s o b l i g a t i o n s under the agreement remain 
c o n s i s t e n t w i t h the terms of a p p l i c a b l e law and the i n t e r e s t , 
shared by Verizon and Covad, i n ensuring a smooth t r a n s i t i o n t o the 
new l e g a l regime. 

I n c o n t r a s t , according t o Verizon, under the language Covad 
c u r r e n t l y proposes, 1 Verizon could be r e q u i r e d t o continue 

1Numerous state commissions have previously rejected language, such as that 
Covad o r i g i n a l l y proposed with respect to t h i s issue [see Covad Pet i t i o n Attach. 
A at 3 (Agreement § 4.7)), that would require Verizon t o wait u n t i l the entry of 
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p r o v i d i n g Covad w i t h access t o a UNE or o ther s e rv i ce i n d e f i n i t e l y , 
even though the l e g a l o b l i g a t i o n t o p r o v i d e t h a t access had long 
s ince disappeared. Yet, as the New York Pub l i c Service Coinmission 
(New York PSC) has recognized, " [ w j h e t h e r t o m a i n t a i n the s t a tu s 
quo f o l l o w i n g a j u d i c i a l , l e g i s l a t i v e , or r e g u l a t o r y d e c i s i o n i s 
the p r e r o g a t i v e o f those decis ionmakers" and should not be changed 
th rough an i n t e r c o n n e c t i o n agreement, w i t h o u t the consent o f bo th 
p a r t i e s . {GNAPs New York Order a t 21) Ver i zon notes t h a t i n Docket 
No. 011666-TP our s t a f f has l i k e w i s e advised i n i t s recommendation 
t h a t i t would be " i n c o n s i s t e n t w i t h l o g i c , as w e l l as any known 
p r a c t i c e w i t h i n our l e g a l system," f o r a change i n law not t o be 
"implemented when i t takes e f f e c t . " 

Nonetheless, under Covad's p r o p o s a l , Ver i zon argues t h a t 
b e f o r e i t c o u l d o b t a i n the b e n e f i t o f an e f f e c t i v e order 
e l i m i n a t i n g , f o r example, the requirement t o p rov ide a p a r t i c u l a r 
UNE, Ver i zon would f i r s t have t o n e g o t i a t e w i t h Covad f o r a 30-day 
p e r i o d f o l l o w i n g the e f f e c t i v e date o f the o rde r . I f , a f t e r 30 
days, the p a r t i e s had not a r r i v e d a t m u t u a l l y acceptable r e v i s i o n s 
t o the agreement t o implement t h a t e f f e c t i v e order , Ver i zon would 
be r e q u i r e d t o seek a r u l i n g f rom t h i s Commission, the FCC, o r a 
c o u r t o f competent j u r i s d i c t i o n c o n f i r m i n g t h a t Ver i zon was, 
indeed , e n t i t l e d t o the b e n e f i t o f t h a t e f f e c t i v e o rde r . Dur ing 
a l l t h i s t i m e , Ve r i zon would be r e q u i r e d t o cont inue p r o v i d i n g 
access t o t h a t UNE, even though i t no longer had any o b l i g a t i o n 
under a p p l i c a b l e law t o do so. Only a f t e r Ver izon p r e v a i l e d i n the 
a d m i n i s t r a t i v e or l e g a l proceeding, and t h i s Commission, the FCC, 
o r a c o u r t "de te rmine[d] t h a t m o d i f i c a t i o n s t o t h i s Agreement are 

a f i n a l and nonappealable order b e f o r e t a k i n g advantage o f a change i n l aw. See, 
e . g . , Order Reso lv ing A r b i t r a t i o n Issues , P e t i t i o n o f Globa l NAPs, I n c . , Pursuant 
t o S e c t i o n 252(b) o f the Telecommunications Ac t o f 1996, f o r A r b i t r a t i o n to 
E s t a b l i s h an I n t e r c a r r i e r Agreement w i t h V e r i z o n New York I n c . , Case 02-C-0006, 
a t 21 (N.Y. PSC May 24, 2002) ("GNAPs New York O r d e r " ) ; Order, P e t i t i o n o f G loba l 
NAPs, I n c . , Pursuant t o Sec t ion 252(b) o f the Telecommunicat ions Act o f 1996, f o r 
A r b i t r a t i o n To E s t a b l i s h an I n t e r c o n n e c t i o n Agreement w i t h V e r i z o n New 
England , I n c . d/b/a Verizon -Massachusetts f / k / a New England 
Telephone & Telegraph Co. d/b/a B e l l A t l a n t i c - M a s s a c h u s e t t s , D .T .E . 
02-45, at 72 (Mass. DTE Dec. 12, 2 002) ; A r b i t r a t i o n Award, P e t i t i o n 
by Globa l Naps, I n c . , f o r the A r b i t r a t i o n o f Unresolved Issues f rom 
the interconnection Negotiations with Verizon Delaware Inc., PSC Docket No. 02-
235, at 41 (Del. PSC Dec. 18, 2002), adopted as modified on other grounds, Order 
No. 6124, PSC Docket No. 02-235 (Del. PSC Mar. 18, 2003). 
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required to bring it into compliance with the Act," would Verizon 
finally be permitted to cease providing access to the UNE. (Id.) 

Decision 

Covad's p o s i t i o n i s t h a t a law should not take e f f e c t u n t i l 
t e s t e d and r u l e d upon by a commission or j u d i c i a l body. I t i s our 
b e l i e f , however, t h a t a new s t a t u t e or change i n a s t a t u t e i s 
c o n t r o l l i n g from the e f f e c t i v e date designated by the l e g i s l a t i v e 
body t h a t has promulgated i t . As f o r r u l e changes, they become 
e f f e c t i v e and c o n t r o l l i n g i n accordance w i t h the s t a t u t o r y 
p r o v i s i o n s under which they were adopted or pursuant t o s t a t u t o r y 
p r o v i s i o n s a l l o w i n g the agency to engage i n rulemaking. See, e.g., 
Section 120.54(3)(e), F l o r i d a S t a t u t e s . We b e l i e v e t h a t court case 
law becomes e f f e c t i v e and c o n t r o l l i n g from the date of the cou r t ' s 
d e c i s i o n , unless stayed pending appeal, and remains e f f e c t i v e u n t i l 
otherwise overturned. 

Based on the f o r e g o i n g , we are more persuaded by the p o s i t i o n 
of Verizon i n t h i s issue. That p o s i t i o n i s t h a t a change i n law 
should be implemented when i t takes e f f e c t . Though Verizon's 
p o s i t i o n has been c o n s i s t e n t l y upheld i n various other s t a t e s , 
Covad d i d not c i t e an instan c e where i t s s p e c i f i c p o s i t i o n has been 
adopted. We also note t h a t i n a recent d e c i s i o n on the i d e n t i c a l 
issue t h i s Commission r u l e d t h a t a change i n law should be 
implemented when the law takes e f f e c t , unless i t i s stayed by a 
co u r t or commission having j u r i s d i c t i o n . (Order No. PSC-03-0805-
FOF-TP). We be l i e v e t h a t t h i s record supports the same conclusion. 

Based on the above, we f i n d t h a t a change i n law should be 
implemented when the law takes e f f e c t , unless i t i s stayed by a 
co u r t or commission having j u r i s d i c t i o n . 

I I . TIME LIMIT ON PREVIOUSLY UNBILLED CHARGES 
ANTI-WAIVER PROVISIONS OF THE AGREEMENT 

These two issues appeared separately as issues two and nine i n 
our s t a f f ' s recommendation. They are, however, so c l o s e l y r e l a t e d 
t h a t they w i l l be discussed as one i n t h i s Order. 
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Arguments 

According t o Covad witnesses Evans and Clancy, " B a c k - b i l l i n g 
should be l i m i t e d t o services rendered w i t h i n one year of the 
cu r r e n t b i l l i n g date i n order t o pr o v i d e some measure o f c e r t a i n t y 
i n the b i l l i n g r e l a t i o n s h i p between the p a r t i e s . " Witnesses Evans 
and Clancy emphasize t h a t "the time and expense necessary t o 
resolve b a c k - b i l l s o lder than one year as w e l l as the d i f f i c u l t y of 
accounting f o r b a c k - b i l l s o lder than one year cause a serious 
impediment t o Covad's a b i l i t y t o manage i t s business e f f e c t i v e l y . " 
The witnesses make t h i s p o i n t t o s t r e s s t h a t researching b a c k - b i l l s 
f o r a p e r i o d longer than one year causes an undue burden on the 
CLEC. Witnesses Evans and Clancy s t a t e : 

A l l o w i n g Verizon t o b a c k - b i l l w i t h o u t time l i m i t a t i o n s 
creates s i g n i f i c a n t problems f o r Covad. One, Covad i s 
not the u l t i m a t e p a r t y t o be b i l l e d . As a wholesale 
p r o v i d e r , Covad may s t i l l have t o pass these charges 
through t o i t s r e t a i l customer. Back b i l l i n g a r e t a i l 
customer r e s u l t s i n a loss of g o o d w i l l and creates other 
p o t e n t i a l problems. 

Although t h i s p o r t i o n of witnesses Evans' and Clancy's 
testimony addresses the e f f e c t s o f b a c k - b i l l i n g on Covad's r e t a i l 
customers, the witnesses o f f e r s p e c i f i c testimony where back-
b i l l i n g problems have a r i s e n w i t h Verizon. I n i t s b r i e f , Covad 
contends t h a t i t "has experienced s i g n i f i c a n t problems w i t h Verizon 
i n regard t o back b i l l i n g , which w i l l be perpetuated under 
Verizon's p r o p o s a l . " Witnesses Evans and Clancy i l l u s t r a t e such an 
instance t h a t occurred i n New York: 

Between the August 4, 2001 and September 4, 2001, b i l l i n g 
c ycles, Verizon i n e x p l i c a b l y added approximately one 
m i l l i o n one hundred thousand d o l l a r s ($1.1 m i l l i o n ) f o r 
various u n i d e n t i f i e d b a c k - b i l l e d charges d a t i n g back t o 
Ju l y 1, 2000 . . . A f t e r expending s i g n i f i c a n t resources 
over a p e r i o d .of 9 months t o i d e n t i f y what the $1.1.. 
m i l l i o n i n charges where[sic] f o r , Covad determined, and 
Verizon agreed, t h a t over $358,000 of the b a c k - b i l l - or 
more than 30% of the b i l l - were i n v a l i d charges. 
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In i t s b r i e f , Covad also states "Covad's o f f i c e r s must a t t e s t 
to the accuracy of f i n a n c i a l statements f i l e d with the Securities 
and Exchange Commission PSEC)." Covad also contends, " I f Verizon 
i s able to b a c k - b i l l Covad f o r material b i l l i n g errors based on the 
statute of l i m i t a t i o n s Verizon proposes - then Covad may be faced 
with amending mu l t i p l e years of SEC f i l i n g s to adjust f o r material 
errors created by Verizon's poor b i l l i n g practices." Covad simply 
states the waiver provisions of the Agreement should be modified i f 
the Commission applies a one-year l i m i t a t i o n on b a c k - b i l l i n g . 

In summary, Covad believes a time l i m i t of one year to assess 
previously u n b i l l e d charges should be imposed to ensure some 
measure of ce r t a i n t y i n the b i l l i n g r e lationship between the 
par t i e s . Covad has concerns that b a c k - b i l l i n g without time 
l i m i t a t i o n s w i l l adversely e f f e c t i t s r e t a i l customer relationships 
as Covad may have to pass charges on to i t s end users. Covad also 
questions Verizon's b i l l i n g practices and notes the statute of 
l i m i t a t i o n s proposal w i l l be burdensome and time consuming f o r i t s 
f i n a n c i a l o f f i c e r s to reconcile past charges for any time period 
longer than one year. 

Verizon witness Hansen asserts that "the p a r t i e s ' r i g h t s i n 
t h i s regard, i n the absence of a voluntary agreement otherwise, are 
governed by the five-year statute of l i m i t a t i o n s i n § 95.11(2) (b), 
Florida Statutes, which also governs each party's r i g h t to 
challenge the amounts b i l l e d by the other party." Verizon states 
the five-year statute of l i m i t a t i o n s i s the only r e s u l t consistent 
with federal and state law. Moreover, Verizon argues that t h i s 
Commission has no authority to depart from the state statute of 
l i m i t a t i o n s "to devise a novel l i m i t a t i o n s period to apply solely 
to interconnection agreements."2 

Verizon also claims that s e t t i n g a time l i m i t on back b i l l i n g 
has no merit because back b i l l i n g f o r long periods of time i s not 
the norm. I n i t s b r i e f , Verizon states: 

Covad has i d e n t i f i e d no instances in.- Florida - and only 
one instance i n states other than Florida, which occurred 

2"See 1996 Act § 601(c)(1) (1996 Act ^shall not be construed to modify, 
impair, or supersede . . . State , . . law unless expressly so provided in [the] 
Act"), reprinted ac 47 U.S.C. § 152 note." (Eraphasis in original) 



ORDER NO. PSC-03-1139-FOF-TP 
DOCKET NO. 020960-TP 
PAGE 13 

ne a r l y two years ago - when Verizon sent Covad a b i l l f o r 
s e r v i c e s rendered more than one year p r i o r t o the b i l l i n g 
date , . . Even then, no charge on the b i l l was more than 
14 months o l d ; indeed, the b i l l was p r i m a r i l y f o r 
servic e s rendered w i t h i n one year of the b i l l date. 
(Emphasis i n o r i g i n a l ) 

Verizon also asserts t h a t t h e r e are times when i t has t o back-
b i l l because of r e g u l a t o r y c o n s t r a i n t s . Verizon witness Hansen 
e x p l a i n s : 

Regulatory orders mandating the p r o v i s i o n of a new UNE 
normally do not per m i t Verizon t o de f e r p r o v i s i o n i n g 
orders f o r the new UNE u n t i l a l l the r a t e - s e t t i n g and 
b i l l i n g work i s completed. As a r e s u l t , Verizon may have 
no choice but t o "back" b i l l the a l t e r n a t i v e l o c a l 
exchange c a r r i e r ("ALEC"), which normally has ordered the 
se r v i c e w i t h f u l l knowledge t h a t i t w i l l be b i l l e d f o r 
t h a t service at a l a t e r date. 

With.regard t o the " a n t i - w a i v e r " , Verizon s t a t e s the a n t i -
waiver p r o v i s i o n s i n the agreement should not be mo d i f i e d as a 
r e s u l t of i t s p o s i t i o n on the s t a t u t e of l i m i t a t i o n s . "Verizon 
b e l i e v e s t h a t r e s o l u t i o n o f Issue No. 2 w i l l r e s o l v e Issue No. 9." 

To summarize, witness Hansen i s asking t h i s Commission t o 
conclude t h a t the f i v e - y e a r s t a t u t e of l i m i t a t i o n s i n F l o r i d a 
S t a t u t e s should apply t o the p a r t i e s ' r i g h t t o assess p r e v i o u s l y 
u n b i l l e d charges f o r s e r v i c e s rendered. Verizon acknowledges t h a t 
" [ c ] a r r i e r - t o - c a r r i e r b i l l i n g i s a complicated and e v o l v i n g process 
. . . such b i l l i n g i s s u b j e c t t o r e g u l a t o r y changes t h a t may make 
i t d i f f i c u l t f o r c a r r i e r s t o b i l l f o r servi c e s promptly and 
completely." Beyond t h a t , Verizon p o i n t s t o the 1996 Act which 
does not give the Commission a u t h o r i t y t o "supercede s t a t e law." 

We beli e v e t h i s i s a very s t r a i g h t f o r w a r d issue. The 
testimony of Verizon witness Hansen h i g h l i g h t s - t h a t b a c k - b i l l i n g 
occurs on occasion out of n e c e s s i t y ; however, p l a c i n g a time l i m i t 
on b a c k - b i l l i n g can c o n f l i c t w i t h the f i v e - y e a r s t a t u t e of 
l i m i t a t i o n s i n F l o r i d a . We agree w i t h Verizon's c l a i m t h a t i t i s 
i n Verizon's best i n t e r e s t t o b i l l as promptly as p o s s i b l e i n order 
t o c o l l e c t on amounts owed. 
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Chapter 95 of the F l o r i d a S t a t u t e s describes l i m i t a t i o n s on 
b i l l i n g between two p a r t i e s . Of s p e c i f i c i n t e r e s t f o r the purposes 
of t h i s proceeding, i s Chapter 95.11(2)(b), which s t a t e s : 

95.11 L i m i t a t i o n s other than f o r the recovery of r e a l 
p r o p e r t y . — A c t i o n s other than f o r recovery of r e a l 
p r o p e r t y s h a l l be commenced as f o l l o w s : (2) WITHIN FIVE 
YEARS.—(b) A l e g a l or e q u i t a b l e a c t i o n on a c o n t r a c t , 
o b l i g a t i o n , or l i a b i l i t y founded on a w r i t t e n instrument, 
except f o r an a c t i o n t o enforce a cl a i m against a payment 
bond, which s h a l l be governed by the a p p l i c a b l e 
p r o v i s i o n s of ss. 255.05 (2) (a)2. and 7 13.23(1) ( e ) . 

The testimony of Covad witnesses Evans and Clancy p o i n t s out 
t h a t a l l o w i n g Verizon t o b a c k b i l l w i t h o u t time l i m i t a t i o n s causes 
serious problems f o r Covad. The witnesses describe one back-
b i l l i n g i nstance beyond a year i n New York where the p a r t i e s l a t e r 
found more than 30% of the charges on the b i l l were i n e r r o r . 
However, Covad f a i l s t o describe any such b a c k - b i l l i n g instances i n 
F l o r i d a . Therefore, i t appears t h a t b a c k - b i l l i n g beyond a year 
between these p a r t i e s i n F l o r i d a presumably occurs r a r e l y , i f a t 
a l l . 

Decision 

We acknowledge Covad witnesses Evans' and Clancy's concern 
regarding the d i f f i c u l t y of r e c o n c i l i n g b a c k - b i l l s o l d e r than one 
year. However, we are perplexed why t h i s issue has not been 
resolved between the two p a r t i e s , p a r t i c u l a r l y i n l i g h t of the f a c t 
t h a t , according t o the record, t h e r e have been no b a c k - b i l l i n g 
instances i n F l o r i d a . We are not persuaded by Covad's l i m i t e d 
arguments t o d e v i a t e from the s t a t u t e of l i m i t a t i o n s . Moreover, we 
do not b e l i e v e t h a t one d i f f i c u l t b a c k - b i l l i n g instance i n another 
s t a t e warrants a departure from F l o r i d a ' s f i v e - y e a r s t a t u t e of 
l i m i t a t i o n s , nor are we aware of any a u t h o r i t y t o do so. 
Furthermore, n e i t h e r p a r t y has i d e n t i f i e d a l e g a l basis f o r doing 
so • 

We b e l i e v e t h a t the c u r r e n t s t a t e o f the law should be 
s u f f i c i e n t . A c c o r d i n g l y , we f i n d t h a t the f i v e - y e a r s t a t u t e of 
l i m i t a t i o n s i n F l o r i d a S t a t u t e s § 95.11(2)(b) s h a l l apply t o the 
p a r t i e s ' r i g h t s t o assess p r e v i o u s l y u n b i l l e d charges f o r services 
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rendered. I n l i g h t of that f i n d i n g , the anti-waiver provisions of 
the Agreement shal l not be altered. 

I I I . TIME ALLOWED BILLING PARTY TO RESOLVE DISPUTES 

Arguments 

Witnesses Evans and Clancy characterize Covad's p o s i t i o n as 
Verizon "should provide i t s p o s i t i o n and a supporting explanation 
regarding a disputed b i l l w i t h i n 30 days of receiving notice of the 
dispute." Witnesses Evans and Clancy contend that Verizon's 
response to ' b i l l i n g disputes i s "unacceptably slow." Witnesses 
Evans and Clancy state: 

In the year 2002, Covad has f i l e d over 1,300 b i l l i n g 
claims with Verizon East. In Covad's experience, i t 
takes an average of 221 days to resolve a high capacity 
access/transport claim, 95 days to resolve a resale/UNE 
claim, and 76 days to resolve a col l o c a t i o n claim i n the 
Verizon East region. Covad s t i l l has 3 disputed b i l l i n g 
claims open with Verizon since the year 2001. 

Covad's desire t o set some type of guidelines regarding t h i s 
issue i s apparent. The Covad witnesses state that the 
Interconnection Agreement between Verizon and Covad must provide 
fo r s p e c i f i c deadlines for each step i n the procedures used to 
resolve claims. Witnesses Evans and Clancy assert that Verizon's 
behavioral pattern i s "to play games with the claim resolution 
procedures." The witnesses also describe Verizon's b i l l i n g 
practices as "anticompetitive and discriminatory." The witnesses 
explain: 

As Covad recently explained i n d e t a i l to Verizon, Verizon 
has been repeatedly misapplying Covad payments t o the 
wrong accounts, r e s u l t i n g i n under payments i n the 
accounts f o r which payment was intended, unnecessary and 
unwarranted l a t e fees for Covad, and r a i s i n g the prospect 
of unwarranted service disconnection by Verizon . . . 
Verizon's i n a b i l i t y to c o r r e c t l y apply Covad's payments 
results i n wasteful e f f o r t s by both Verizon's and Covad's 
organizations to i d e n t i f y and resolve unnecessary b i l l i n g 
disputes. 
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Covad believes i t "needs better - and contractually 
enforceable - assurance of performance" measures than has been 
provided by Verizon. Covad supports i t s position on providing a 
response w i t h i n 30 days by c i t i n g "applicable b i l l i n g performance 
metrics to which Verizon i s currently subject i n New York and 
Pennsylvania." In i t s b r i e f , Covad states: 

Metric BI-3-04 requires that 95% of CLEC b i l l i n g claims 
be acknowledged wi t h i n two (2) business d a y s M e t r i c 
BI-3-05 requires 95% of CLEC b i l l i n g claims to be 
resolved w i t h i n 28 calendar days.* Thus, requiring 
Verizon to state i t s position and provide a supporting 
explanation w i t h i n t h i r t y days i s by no means 
unreasonable. 

In summary, Covad's position speaks t o the accountability 
between the two parties and t h e i r respective b i l l i n g practices. 
Covad witnesses Evans and Clancy acknowledge that "Verizon controls 
the b i l l i n g process," and " [ i ] f i t wants prompt submission of 
disputes, i t should b i l l i n a timely and easily auditable manner.." 
Hence, Covad i s requesting that language requiring the b i l l i n g 
party to provide a response (position and explanation) within 30 
days of receiving the dispute be adopted. 

Verizon witness Hansen believes that "the appropriate standard 
for inclusion i n an interconnection agreement i s that the parties 
s h a l l use commercially reasonable e f f o r t s to resolve b i l l i n g 
disputes i n a timely manner." The witness states that Verizon's 
a b i l i t y to respond to b i l l i n g disputes i n a timely manner "depends 
i n large part on the degree of d e t a i l that an ALEC provides when i t 
submits i t s dispute and whether the dispute pertains to recent 
b i l l s . " Addressing Covad's 30-day proposal, witness Hansen 
asserts: 

Unless Verizon has r e l a t i v e l y easy access to the data 
necessary to investigate an ALEC s claim, i t may be 

New York State Car r ie r - to -Car r ie r Guidelines Performance Standards and 
Reports, NY PSC Case No. 97-C-0139, May 2002 Compliance Filing at 94 (May 14, 
2002) . 

i I d . These metrics are the same in Pennsylvania. 
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unable t o resolve i t w i t h i n 30 calendar days a f t e r 
receipt of the ALECs dispute, even i f the ALEC provides 
a l l the information necessary t o resolve that dispute. 
However, i f Verizon must seek a d d i t i o n a l information from 
an ALEC regarding i t s b i l l i n g dispute, Verizon also may 
be unable to resolve that dispute w i t h i n the 30-day time 
frame. 

Verizon witness Raynor states that performance measurements 
should be dealt with "on an industry-wide basis" rather than i n an 
interconnection agreement. He states that "measurements adopted i n 
an interconnection agreement could not be easily modified through 
periodic reviews, such as the review process s t a f f has proposed f o r 
the Florida measurements." In i t s Bri e f , Verizon states: 

Covad has offered no reason why t h i s Commission should 
approve a b i l l i n g dispute resolution performance 
measurement outside the context of the industry-wide 
proceeding. I f such performance measurements were 
'adopted on an interconnection-agreement-by-
interconnection-agreement basis, the process f o r 
responding to such disputes would soon become unworkable, 
as d i f f e r e n t standards may be established f o r d i f f e r e n t 
ALECs. 

To summarize, witness Raynor states, "Covad has, i n essence, 
proposed the inclusion of measurements of Verizon's b i l l i n g dispute 
resolution performance i n i t s interconnection agreement." Verizon 
believes issues such as t h i s should be s e t t l e d i n a generic 
proceeding and not i n an interconnection agreement. Moreover, the 
measurement Covad i s proposing places no obligations on Covad to 
provide a l l the information necessary for Verizon t o investigate 
the complaint at the time i t i s submitted. In i t s Bri e f , Verizon 
characterizes Covad's proposal as "unreasonable": 

In Rhode Island and other states where Verizon reports 
i t s performance under - f i n a l versions-of• ' b i l l i n g dispute 
resolution measurements, the business rules for those 
measurements have a standard of 95% of claims 
acknowledged within 2 business days and 95% of claims 
resolved w i t h i n 28 calendar days a f t e r acknowledgment; i n 
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contrast, Covad's proposed language appears to require 
100% performance. 

Based upon Covad witnesses Evans' and Clancy's testimony 
regarding the average number of days i t takes to resolve claims i n 
the Verizon East region, we f i n d that there should be some sort of 
guideline t o address t h i s issue. We also agree with Verizon 
witness Hansen that "the parties s h a l l use commercially reasonable 
e f f o r t s to resolve b i l l i n g disputes i n a timely manner." However, 
t h i s language i s vague and does not guarantee any spe c i f i c l e v e l of 
accountability. Verizon argues that there are instances where 
i n s u f f i c i e n t information has been provided by the B i l l e d Party, 
which makes i t d i f f i c u l t to respond i n a timely manner. 
Nonetheless, there i s •no reason why the B i l l i n g Party cannot 
request c l a r i f i c a t i o n of the information provided by the B i l l e d 
Party. 

Nevertheless, Covad was recently an active p a r t i c i p a n t i n our 
Docket No. 000121C-TP, which dealt with adopting measurements of 
Verizon's performance i n providing products and services to a l l 
CLECs i n Florida. Covad subsequently entered i n t o a s t i p u l a t i o n 
regarding the performance measurements i n that docket. In that 
proceeding, Covad did not seek adoption of measurements of 
Verizon's performance i n responding to CLEC b i l l i n g disputes. We 
believe Covad should have addressed t h i s issue i n that proceeding 
as i t was the appropriate venue to adopt such measurements. There 
i s a periodic review process (every 6 months) i n place, and we 
believe i t i s more appropriate f o r the parties to deal with t h i s 
issue i n that manner. 

Decision 

We approved the settlement agreement i n Docket No. 000121C-TP 
that established a set of performance metrics with which Verizon 
must comply. Covad had the opportunity to address b i l l i n g dispute 
measurements i n the context of that docket. We f i n d that t h i s 
•••issue addresses a performance metric and should not-be-incorporated 
as part of the interconnection agreement between the parti e s , but 
should be addressed i n the periodic review process i n Docket No. 
000121C-TP. 
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IV. LATE PAYMENT CHARGES DUE ON DISPUTED BILLS 

Arguments 

Covad witnesses Evans and Clancy contend t h a t once a cl a i m has 
been acknowledged by Verizon, the l a t e payment charges associated 
w i t h t h a t claim should be suppressed u n t i l t h e c l a i m i s resolved. 
The witnesses describe the present process: 

C u r r e n t l y , Verizon i s assessing Covad l a t e payment 
charges on amounts t h a t are i n the process o f being 
disputed. Covad then f i l e s a dispute f o r those l a t e 
payment charges. The f o l l o w i n g month, Verizon w i l l assess 
l a t e payment charges on the o r i g i n a l d i s p u t e d amount as 
w e l l as the di s p u t e d l a t e fee charges from the p r i o r 
month. {Emphasis i n o r i g i n a l ) 

Witnesses Evans and Clancy s t a t e t h a t because of the process 
t h a t Verizon c u r r e n t l y employs, Covad i s f o r c e d " t o f i l e m u l t i p l e 
claims t o address the l a t e payment charges, depending on how long 
i t can take t o resolve t he cl a i m and issue a c r e d i t . " They assert 
t h a t t h i s p r a c t i c e o f f i l i n g many claims t o resolve a s i n g l e 
d i s p u t e can impede the di s p u t e r e s o l u t i o n process as a whole. 
According t o witnesses Evans and Clancy, " A l l of t h i s unnecessary 
bureaucracy can be avoided e a s i l y by suspending l a t e payment 
charges u n t i l the u n d e r l y i n g dispute i s re s o l v e d . " 

Covad asserts i n i t s b r i e f t h a t Verizon i s applying l a t e 
charges upon l a t e charges: 

Also, Verizon should not be allowed t o assess a l a t e 
payment charge t o unpaid p r e v i o u s l y b i l l e d l a t e payment 
charges when the u n d e r l y i n g charges are i n d i s p u t e . Late 
payment charges should only apply t o • the i n i t i a l 
o utstanding balance. 

Witnesses "'Evans and Clancy note t h a t the issue i s over •the'- • 
a c c r u a l of l a t e payment charges f o r di s p u t e d charges, not 
undisputed charges. Covad does not ob j e c t t o l a t e payment charges 
acc r u i n g on undisputed charges. 
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In summary, Covad believes l a t e payment charges should be 
suspended u n t i l the underlying dispute i s resolved. Witnesses 
Evans and Clancy address the incentives f o r both parties regarding 
t h i s issue. They note, "For Verizon, the incentive i s for prompt 
payment of undisputed charges, and fo r Covad, the incentive i s for 
Verizon to r a p i d l y resolve disputes." The witnesses believe t h i s 
issue d i r e c t l y relates to Issue 4 because " i f Verizon i s obligated 
under the Agreement to respond to claims w i t h i n 30 days, then 
Verizon should not be rewarded - i n the form of late payment 
charges - f o r f a i l i n g to meet that o b l i g a t i o n . " 

Verizon witness Hansen states that, consistent with t h i s 
Commission's precedent, Covad should be required t o pay late fees 
on i t s e n t i r e balance f o r the duration that the balance i s unpaid. 
The witness i d e n t i f i e s t h i s Commission's precedent as follows: 

In a r b i t r a t i n g a dispute between Covad and BellSouth, 
t h i s Commission rejected Covad's claims and found that, 
when a "dispute i s resolved i n favor of BellSouth, Covad 
s h a l l be required t o pay the amount i t owes BellSouth 
plus applicable l a t e payment charges." Order No. PSC-01-
2017-FOF-TP at 118, Docket No. 001797-TP (Fla. PSC Oct. 
9, 2001). 

In i t s b r i e f , Verizon cites the Commission's explanation of 
the issue i n the a r b i t r a t i o n between Covad and BellSouth: 

BellSouth's proposal, which allows Covad not to pay 
disputed portions of a b i l l during the pendency of the 
dispute but includes assessment of la t e payment charges 
on the disputed amounts i f BellSouth prevails, i s 
reasonable. I t affords Covad the opportunity to 
challenge portions of i t s b i l l s without paying the 
disputed amounts; i f a dispute i s resolved i n BellSouth's 
favor, BellSouth i s reimbursed f o r the carrying costs 
associated with the disputed amount. 

Verizon witness Hansen denies that Covad i s obligated to pay 
late charges during the pendency of a dispute. According to the 
witness, CLECs are not required to pay late charges on disputed 
amounts during the pendency of a b i l l i n g dispute. The witness 
f u r t h e r states that, during the pendency of a dispute, Covad does 
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not need to f i l e separate claims regarding any late charges that 
continue to be b i l l e d on the disputed amounts. Late charges b i l l e d 
on disputed amounts w i l l be automatically credited i f i t i s found 
that Covad's claim i s correct. 

Witness Hansen stares that Verizon applies la t e charges for 
two reasons: 

F i r s t , i t provides ALECs with an incentive to pay 
undisputed - or previously disputed - amounts promptly. 
Second, i t compensates Verizon f o r the time value of 
money, the r i s k of ultimate non-payment, and the cost of 
co l l e c t i o n e f f o r t s when ALECs do not pay such amounts 
promptly. 

To summarize, Verizon states i t " i s not a bank and should not 
have to finance i t s competitors' ongoing business operations by 
providing i n t e r e s t - f r e e , forced loans merely because a competitor 
f i l e d a b i l l i n g dispute." According t o witness Hansen, Covad's 
proposal i s an i n v i t a t i o n f o r abuse i n that i t "would provide 
[Covad] with an incentive to manipulate the dispute resolution 
process i n order to avoid making prompt payment . . .". The 
witness speculates Covad may f i l e m u l t i p l e claims "that w i l l 
necessarily take longer than 30 days t o resolve simply to avoid 
payment." When a dispute i s u l t i m a t e l y resolved i n Verizon's 
favor, the applicable late charges should be paid i n f u l l along 
with the disputed amount. 

Decision 

Having j u s t found i n t h i s order that no l i m i t or standard w i l l 
be established i n t h i s Docket for Issue 4, -we fur t h e r f i n d that no 
remedy be established Issue 5. We also note that Covad does not 
s p e c i f i c a l l y c i t e any instances of b i l l i n g disputes occurring i n 
Florida that r e l a t e to t h i s issue, although, should one arise, i t 
i s i n the i n t e r e s t of both parties t o resolve b i l l i n g disputes i n 
a timely manner. - • 

We f i n d that t h i s issue should be handled i n the periodic 
review process i n Docket No. 000121C-TP, and Verizon's a b i l i t y to 
assess la t e payment charges s h a l l remain as i s . Consistent with 
t h i s Commission's previous findings, (Docket No. 001797-TP) lat e 



ORDER NO. PSC-03-1139-FOF-TP 
DOCKET NO. 020960-TP 
PAGE 22 

payment charges s h a l l apply on disputed amounts i f the dispute i s 
u l t i m a t e l y resolved i n favor of Verizon. 

Covad raises another issue concerning Verizon's a b i l i t y to 
assess a l a t e payment charge on unpaid, previously b i l l e d , l a t e 
charges when the underlying charges are i n dispute. In other 
words, should l a t e payment charges be compounded? As t h i s aspect 
was not incorporated i n the language f o r Issue 5, we f i n d t h i s 
question i s not ripe for a decision at t h i s time as the record i s 
l i m i t e d . The parties had the opportunity to introduce t h i s issue 
at the Issue I d e n t i f i c a t i o n conference. 

As indicated e a r l i e r i n t h i s Order, we have approved the 
settlement agreement i n Docket No. 000121C-TP that established a 
set of performance metrics with which Verizon must comply. Covad 
had the opportunity t o address b i l l i n g dispute measurements i n the 
context of that docket. As discussed i n Issue 4, we f i n d s e t t i n g 
time l i m i t s r e l a t i n g to b i l l i n g disputes addresses a performance 
metric and should not be incorporated as part of the 
interconnection agreement between the p a r t i e s . Therefore, as no 
measure has been established, there cannot be a remedy, i . e . , 
placing l i m i t s on Verizon's a b i l i t y t o assess l a t e payment charges. 
Any such remedy or penalty should be established under industry
wide performance measurements and performance assurance plans i n 
Docket No. 000121C-TP. 

V. INCLUSION OF MANDATORY ARBITRATION PROVISION 

Arguments 

In i t s b r i e f , Covad argues that, unlike s i t u a t i o n s i n which 
the dispute involves only the r e l a t i o n s h i p between Verizon and 
Covad, a service-affecting dispute harms e i t h e r Covad's or 
Verizon's end users. The services that both Parties provide to 
t h e i r customers must be protected to the greatest extent possible, 
and a dispute that a f f e c t s those services must be resolved quickly. 
Accordingly, either.-Party should be able to submit such a dispute . 
to binding a r b i t r a t i o n under the expedited procedures described i n 
the Commercial A r b i t r a t i o n Rules of the American A r b i t r a t i o n 
Association (rules 53 through 57) i n any circumstance where 
negotiations have f a i l e d to resolve the dispute w i t h i n f i v e (5) 
business days. 
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Covad urges that t h i s i s consistent with recent rulings of the 
New York Commission on t h i s issue. In the AT&T MY A r b i t r a t i o n , the 
Commission held that i t had the au t h o r i t y to require commercial 
a r b i t r a t i o n and alt e r n a t i v e dispute resolution (CAADR) provisions 
i n interconnection agreements established pursuant to the 1996 
Act. 5 The New York Commission noted that such procedures are a 
ty p i c a l feature i n the interconnection agreements i t has approved 
i n the past. The New York Commission observed: 

An ADR process makes sense f o r disputes a r i s i n g out of 
the interconnection agreement a f f e c t i n g the obligations 
and performances of the pa r t i e s , and we include only one 
i n t h i s interconnection agreement . . . . This process 
i s intended t o provide f o r the expeditious resolution of 
a l l disputes between the parties a r i s i n g under t h i s 
agreement. Dispute resolution under the procedures 
provided i n t h i s agreement s h a l l be the exclusive remedy 
for a l l disputes a r i s i n g out of t h i s agreement. 
{Covad/AT&T NY A r b i t r a t i o n Award at p. 10) 

The New York Commission also found that "a provision for 
expedited resolution of service-affecting disputes i s an essential 
element of the agreement" because "the f a i l u r e to seasonably 
address service issues could d i r e c t l y impact customers." 6 The New 
York Commission required that i t s Expedited Dispute Resolution 
process be included as an option f o r either party i n the AT&T NY 
A r b i t r a t i o n because the ADR i n the subject agreement was shown to 
be inadequate for expedited resolutions. The New York Commission 
therefore required that i t s EDR process be included to supplement 
the ADR processes i n the agreement.7 

Covad urges that i t s proposal t o shorten the negotiation time 
frame before invocation of the CAADR process and the use of the 

^Covad/AT&T NY A r b i t r a t i o n Award a t 10. 

6Joint Petition of AT&T Communications of New York, Inc., TCG New York Inc. 
and ACC Telecom Corp. Pursuant to Section 252(b) of the Telecommunications Act 
of 1996 for Arbitration to Establish an Interconnection Agreement with Verizon 
New York, Inc., Case No. Ol-C-0095, Order On Rehearing at 11 (2001) CAT&T 
Arbitration Order on Rehearing"). 

"'AT&T A r b i t r a t i o n Order on Rehear ing a t 12. 
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expedited procedures of the Commercial A r b i t r a t i o n Rules of the 
American A r b i t r a t i o n Association should render the process more 
adequate for expedited resolution of service-affecting disputes. 
The need for an expedited process i s heightened when the dispute i s 
between a wholesale provider with v i r t u a l l y monopoly control over 
necessary f a c i l i t i e s and a competitor of the wholesale provider. 

In i t s b r i e f , Verizon observes that, although federal law 
protects parties' r i g h t s t o choose to resolve t h e i r disputes 
through binding a r b i t r a t i o n , see 9 U.S.C. §§ 1 et seq., no 
provision of federal law or state law authorizes t h i s Commission to 
require a company to give up i t s r i g h t to seek resolution of any 
dispute before an appropriate forum. As both the United States 
Supreme Court and the Florida state courts have made clear, 
a r b i t r a t i o n i s "a matter of consent, not coercion." Volt I n f o . 
Sciences, Inc. . v . Board o f Trustees , 489 U.S. 468, 479 (1989); see, 
e.g., Testier-Pole t t o Realty, Inc. v. Kassin, 730 So. 2d 324, 
326 (Fla. 4^ DCA 1999) ("The general rule favoring a r b i t r a t i o n does 
not support forcing a party i n t o a r b i t r a t i o n when that party did 
not agree t o a r b i t r a t e . " ) . Indeed, " a r b i t r a t o r s derive t h e i r 
a u t h o r ity to resolve disputes only .because the p a r t i e s have agreed 
i n advance to submit such grievances to a r b i t r a t i o n . " AT&T Techs., 
I n c . v . Communications Workers, 475 U.S. 64 3, 64 8-4 9 (198 6) 
(emphasis added). For these reasons, Verizon argues, t h i s 
Commission cannot impose upon Verizon the language that Covad has 
proposed — but to which Verizon has not agreed — that would require 
the parties to conduct binding a r b i t r a t i o n of ce r t a i n disputes. 
See Revised Proposed Language Matrix at 3 (Agreement § 14.3). 8 

Decision: 

Covad points out, and we agree, that the New York Commission 
has ordered binding a r b i t r a t i o n over the objection of one of the 
pa r t i e s . However, i n the New York example, the parties had already 
agreed to binding a r b i t r a t i o n f o r dispute resolution. The New York 
Commission merely ordered that portion of the agreement enhanced to 

Because no provision in the 1996 Act expressly modifies either the Federal 
A r b i t r a t i o n Act or Florida state a r b i t r a t i o n law, the Act cannot be construed to 
have done so i m p l i c i t l y . The 1996 Act contains a savings provision providing 
that nothing i n the Act s h a l l be "construed to modify, impair, or supersede 
Federal, State, or l o c a l law unless expressly so provided." 1996 Act 
§ 601(c)(1), reprinted at 47 U.S.C. § 152 note. 
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a higher lev e l known as Expedited Dispute Resolution. Other than 
the New York reference, neither party has provided any authority 
for Federal or State of Florida mandates f o r a r b i t r a t i o n over the 
objection of a party. We agree with Verizon that p r i v a t e mediators 
can only derive t h e i r a u t h o r i t y from the consent of the parties to 
be bound by them. AT&T Techs., Inc. v. Communications Workers, 475 
U.S. 643, 648-49 (1986) 

Based on t h e above, we f i n d t h a t an a r b i t r a t i o n p r o v i s i o n i n 

an agreement i s an option to which the parties may agree, but i t 
may not be imposed against the wishes of any party. 

VI. TERMINATION OF AGREEMENT UPON SALE OF EXCHANGES OR TERRITORY 

Arguments 

In i t s post hearing b r i e f Covad contends that Verizon's 
proposed language would allow Verizon to terminate the Agreement 
u n i l a t e r a l l y i n connection with the sale or trans f e r of a Verizon-
served t e r r i t o r y and would expose Covad to unwarranted r i s k and 
uncertainty. Covad argues that i n order to enter i n t o and compete 
i n the lo c a l exchange market throughout Florida, Covad must be 
assured that i f Verizon s e l l s or otherwise tr a n s f e r s operations i n 
cer t a i n t e r r i t o r i e s to a t h i r d - p a r t y , then such an event w i l l not 
a l t e r Covad's r i g h t s under the Interconnection Agreement, or 
undermine Covad's a b i l i t y t o provide service t o i t s r e s i d e n t i a l and 
business customers. Covad proffers that i f Verizon's contract 
language i s adopted, Covad, and i t s customers, w i l l be unable to 
r e l y on continuous wholesale service pursuant t o the terms of an 
interconnection agreement. 

Covad states that the proposed agreement by Verizon specifies 
t h a t Covad w i l l be given no less than 90 calendar days p r i o r 
w r i t t e n notice that the agreement w i l l terminate when i t s e l l s 
or t r a n s f e r s i t s operations i n a t e r r i t o r y . Covad f u r t h e r 
argues, however, t h a t i t i s unreasonable t o expect that Covad 
..will be able t o negotiate a new agreement with a, prospective 
buyer w i t h i n that time frame. Covad presents t h a t , under the 
Act, a CLEC must have good f a i t h negotiations with an ILEC for 
a period of 135 days before a CLEC can p e t i t i o n to a r b i t r a t e an 
open issue. Covad then argues that i f the buyer i n t h i s instance 
were intransigent regarding any issues i n the agreement and 



ORDER NO. PSC-03-1139-FOF-TP 
DOCKET NO. 020960-TP 
PAGE 26 

refused to honor them or negotiate i n good f a i t h , the buyer could 
conceivably terminate Covad's service on the date Verizon 
o f f i c i a l l y s e l l s or transfers i t s t e r r i t o r i e s to the buyer. As 
a r e s u l t , Covad p o t e n t i a l l y could be forced to choose between 
c a p i t u l a t i n g t o the buyer's unreasonable positions or abandoning 
service. 

Verizon, i n i t s post hearing b r i e f , argues that although the 
agreement permits e i t h e r Verizon or Covad, with the p r i o r w r i t t e n 
consent of the other party, to assign the agreement to a t h i r d 
party, no provisi o n of federal law requires Verizon t o condition 
any sale of i t s operations on the purchaser agreeing to an 
assignment of t h i s agreement. Verizon f u r t h e r states that once 
Verizon s e l l s an exchange or t e r r i t o r y , i t i s no longer the ILEC 
f o r that service area and has no ob l i g a t i o n s under the 
interconnection provisions of the 1996 Act. 9 Verizon purports 
t h a t no provisi o n of the 1996 Act obligates the purchaser - t h a t 
i s , the new ILEC — to assume the agreement Verizon entered i n t o 
w i t h Covad. Instead, that new ILEC would have the r i g h t to enter 
i n t o i t s own agreement with Covad, assuming that c a r r i e r i s not 
a r u r a l c a r r i e r t h a t i s exempt from t h a t o b l i g a t i o n . 1 0 

Verizon states that adopting the language that.Covad has 
proposed would not prevent Verizon from terminating i t s 
obl i g a t i o n s under the agreement i f i t s e l l s an exchange but does 
not assign the agreement t o a purchaser. Covad's proposed 
language states only that Verizon "may assign" the agreement. 
Verizon concludes that Covad's language thus places no l i m i t a t i o n 
on Verizon's r i g h t to terminate the agreement f o l l o w i n g the sale 
of an exchange, and that the Commission should r e j e c t t h a t 
language as surplusage because another section of the agreement 
already authorizes Verizon t o assign the agreement. 

Verizon then concludes t h a t i f Verizon were to s e l l an 
exchange or t e r r i t o r y i n Florida, Covad could protect any r i g h t s 
and i n t e r e s t s i t has by p a r t i c i p a t i n g i n a proceeding before t h i s 
.Commission regarding the sale. . 

9See 47 U.S.C. § 252(a) { o b l i g a t i n g ILECs t o en t e r i n t o i n t e r c o n n e c t i o n 
agreements) ; i d . §§ 2 5 1 ( h ) , 2 5 2 ( j ) ( d e f i n i n g ILEC f o r purposes o f § 252) . 

1 0 5ee 47 U.S.C. § 2 5 1 ( f ) . 
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Covad believes t h a t Verizon's proposed language would allow 
u n i l a t e r a l termination of the Agreement i n connection w i t h the 
sale or t r a n s f e r of a Verizon-served t e r r i t o r y and would expose 
Covad to unwarranted r i s k and undermine Covad's a b i l i t y Co 
provide continuous service. While t h i s i s a l e g i t i m a t e business 
concern, Covad has not constructed a s u f f i c i e n t l e g a l argument. 

Decision 

We are more persuaded by the p o s i t i o n of Verizon i n t h i s 
issue. Verizon c o r r e c t l y notes t h a t , although the agreement 
permits e i t h e r party, with the p r i o r w r i t t e n consent of the other 
party, to assign the agreement to a t h i r d party, no pr o v i s i o n of 
fed e r a l law requires the c o n d i t i o n i n g of a sale of operations on 
the purchaser agreeing t o an assignment of an agreement. 
Furthermore, we agree with Verizon that a CLEC may be able to 
pr o t e c t any r i g h t s and i n t e r e s t s i t has by p a r t i c i p a t i n g i n a 
proceeding before t h i s Commission regarding the sale of an ILEC.11 

Based on the above, we f i n d t h a t Verizon should be permitted 
t o terminate t h i s Agreement as to any exchanges or t e r r i t o r y that 
i t s e l l s to another party. 

V I I . FUTURE ACTIONS FOR VIOLATION OF SECTION 251 OF THE ACT 

Arguments 

In i t s b r i e f , Covad argues that i t s proposed language i s 
intended to address Trinko v. B e l l A t l a n t i c Corp., 305 F.3d 89, 
103-105 (2d Cir. 2002), c e r t , granted, Verizon v. Law Offices of 
Cu r t i s Trinko, 123 S.Ct. 1480 (2003). In Trinko, the court held 
t h a t because section 252(a)(1) of the Act allows the p a r t i e s t o 
negotiate interconnection agreements "without regard t o the 
standards set f o r t h i n subsections (b) and (c) of section 251," 
47 U.S.C. § 252 (a) (1) , the act of entering i n t o a negotiated 
interconnection agreement with an ILEC can extinguish a CLECs 
right..t.o recover damages, pursuant to 47 U..S.C. §§ 20.6 .& -20.7., f o r 
v i o l a t i o n s of section 251. 

llSee Fla. Stat. § 364.335(2). 
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Arguably, urges Covad, the c o u r t ' s h o l d i n g c o u l d be viewed 
by some t o f i n d t h a t CLECs t h a t have n e g o t i a t e d c e r t a i n 
p r o v i s i o n s of an i n t e r c o n n e c t i o n agreement w i t h an ILEC o n l y have 
the r i g h t t o sue f o r common law damages f o r breach o f c o n t r a c t 
(as opposed t o i n v o k i n g §§ 251 or 252} unless t h e agreement 
s p e c i f i e s t h a t the terms are premised on the standards set f o r t h 
i n s e c t i o n s 251(b) and (c) of the Act. A c c o r d i n g l y , Covad wishes 
e x p l i c i t l y t o preserve causes o f a c t i o n t h a t a r i s e from s e c t i o n s 
206 and 207 of the Act and make c l e a r t h a t n o t h i n g i n the 
Agreement waives e i t h e r Party's r i g h t s or remedies a v a i l a b l e 
under A p p l i c a b l e Law, i n c l u d i n g 47 U.S.C. §§ 206 & 207. 

Verizon argues i n i t s b r i e f t h a t Covad seeks t o i n s e r t 
p r o v i s i o n s i n t o the agreement t h a t i t c l a i m s are necessary " t o 
deal w i t h " Law O f f i c e s of C u r t i s V. T r i n k o , LLP v. B e l l A t l a n t i c 
Corp., 305 F.3d 89 (2d C i r . 2002), and Verizon Communications 
I n c . v. Law O f f i c e s of C u r t i s V. T r i n k o , LLP, 123 S. Ct. 14.80 
(2003) (No. 02-682), where the Second C i r c u i t concluded t h a t , 
" [ a ] f t e r the s t a t e commission approves . . . an [ i n t e r c o n n e c t i o n ] 
agreement, the Telecommunications Act i n t e n d s t h a t t h e ILEC be 
governed d i r e c t l y by the s p e c i f i c agreement r a t h e r than the 
general d u t i e s d e s c r i b e d i n subsections (b) and (c) of s e c t i o n 
2 51. " 

Verizon urges t h a t t h i s Commission not i n c l u d e i n the 
agreement language t h a t p u r p o r t s t o "deal w i t h " — t h a t i s , 
o v e r r u l e — a d e c i s i o n of a c o u r t o f appeals. Whether t h i s 
Commission's approval of an i n t e r c o n n e c t i o n agreement a f f e c t s any 
r i g h t t h a t an ALEC might have t o b r i n g a s u i t under § 206 or 
§ 207 based on claimed v i o l a t i o n s o f § 251 i n the absence of such 
an agreement 1 2 i s a questio n t h a t i s not w i t h i n t h i s Commission's 
j u r i s d i c t i o n . See 47 U.S.C. § 206 ( r e f e r r i n g t o a u t h o r i t y of 
"the c o u r t " ) ; i d . § 207 ( r e f e r r i n g t o f i l i n g of complaints w i t h 
"the [FCC]" or " i n any d i s t r i c t c o u r t o f the United S t a t e s " ) . 
I n s t e a d , t h a t q u e s t i o n should be addressed by a c o u r t of 
competent j u r i s d i c t i o n i f and when i t a r i s e s . 

1 2 See Trinko, 305 F.3d at 105 n.10 (declining to decide "whether a 
p l a i n t i f f can bring suit for a violation of the duties under section 251 when 
there is no [interconnection] agreement"). 
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In any event, Verizon argues, language inserted i n t o a 
p a r t i c u l a r interconnection agreement could not overrule the 
Second C i r c u i t ' s decision, which was based on i t s i n t e r p r e t a t i o n 
of the 1996 Act. 1 3 However, the suggestion contained i n Covad's 
proposed language that neither party "waives [ i t s ] r i g h t s . . . 
under . . . §§ 206 & 207" by entering i n t o the interconnection 
agreement — r i g h t s t h a t uniform federal court a u t h o r i t y holds 
that neither party has1,1 - could p o t e n t i a l l y serve t o impede 
Verizon's a b i l i t y to defend against such a cause of action should 
Covad ever assert one. 

Decision 

We believe that the stated language i s inconsistent with 
e x i s t i n g law, and attempts to c o n t r o l events which are not w i t h i n 
the j u r i s d i c t i o n of t h i s Commission. We note that the i d e n t i c a l 
requested language was recently r e j ected i n an a r b i t r a t ion 
i n v o l v i n g these same p a r t i e s i n New York. Based on the above, 
Covad's proposed language I s denied. 

V I I I . VERIZON'S OBLIGATION TO PROVIDE COVAD WITH ACCESS TO 
INFORMATION ABOUT VERIZON'S LOOPS 

Arguments 

Covad states t h a t i t considers Issue 12 to be "purely l e g a l 
i n nature" and as such has provided no testimony regarding i t . 
However, Covad proposes that the language presented below be 
added to i t s interconnection agreement. The two sections of the 
interconnection agreement ( i n the A d d i t i o n a l Services section) 

1 3 Contrary to Covad's implication, the Second C i r c u i t did not hold i n 
Trinko — a case i n which an end-user, not an ALEC, brought s u i t against Verizon 
- that an ALEC waives i t s r i g h t to bring s u i t under § 206 and § 207 to obtain 
remedies for v i o l a t i o n s of § 251 by entering i n t o an interconnection agreement. 
Indeed, thewwords "waive" and "waiver" are nowhere to be found in.the court.', s, 
opinion. Instead, the court held that an ALEC with an interconnection agreement 
has no r i g h t to waive. See Trinko, 305 F.3d at 102. 

u See, e.g., Trinko, 305 F.3d at 102/ Building Communications, Inc. v. 
Ameritech Servs., Inc.. No. 97-CV-76336 (E.D. Mich. June 21, 2001); Intermedia 
Communications. Inc. v. BellSouth Telecomms.. Inc., 173 F. Supp. 2d 1282 (M.D. 
Fla. 2000). 
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affected by Covad's proposed supplemental language are presented 
below (with o r i g i n a l language omitted) the proposed a d d i t i o n a l 
language underlined f o r emphasis: 

8.0 OSS 

8.1.4 

Verizon w i l l provide such information about the loop t o 
Covad i n the same manner th a t i t provides the 
information t o any t h i r d party and i n a f u n c t i o n a l l y 
equivalent manner to the way that i t provides such 
information t o i t s e l f . 

8.2 Verizon OSS Services 

8.2.3 

Verizon, as part of i t s duty t o provide access t o the 
preordering f u n c t i o n , must provide Covad with 
nondiscriminatory access t o the same d e t a i l e d 
information about the loop at the same time and manner 
that i s available to Verizon and/or i t s a f f i l i a t e . 

Covad believes the above a d d i t i o n a l language w i l l ensure i t has 
access to the same information i n the same manner as Verizon 
makes that information available to t h i r d p a r t i e s , as w e l l as i n 
a f u n c t i o n a l l y equivalent manner as i t provides to i t s e l f and i t s 
a f f i l i a t e s -

Covad states t h a t the current interconnection agreement i s 
d e f i c i e n t i n providing nondiscriminatory access i n that the 
agreement lacks s p e c i f i c s . Covad claims that Verizon attempts 
to l i m i t i t s broad s t a t u t o r y o b l i g a t i o n s t o keep them confined 
to what i s s p e c i f i c a l l y stated i n the interconnection agreement 
or t a r i f f . Covad believes Verizon has set up t h i s design i n 
order to put Covad at r i s k of losing, .substantive r i g h t s i f Covad 
takes no action to include i t s r i g h t s and entitlements as a 
w r i t t e n part of the interconnection agreement between the two 
companies. Covad believes t h a t without clear and unambiguous 
language i n the agreement that outlines Verizon's s p e c i f i c 
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d u t i e s , the r i s k of f u r t h e r l i t i g a t i o n and c o m p e t i t i v e harm t o 
Covad i s r e a l . 

Covad f u r t h e r a s s e r t s t h a t V erizon's mechanized loop 
q u a l i f i c a t i o n database (the LiveWire database) was designed by 
the company t o meet the needs of i t s r e t a i l DSL customers. Covad 
s t a t e s t h a t LiveWire i s l e s s u s e f u l and more expensive ro CLECs 
than i s d i r e c t access t o Verizon databases v i a a read-only 
a p p l i c a t i o n . 

Covad s t a t e s t h a t LiveWire merely p r o v i d e s a "yes/no" 
i n d i c a t i o n as t o whether the loop i n q u e s t i o n meets Verizon's 
s p e c i f i c a t i o n s f o r i t s ADSL product ( I n f o s p e e d DSL) . Covad 
argues t h a t , because Verizon's i n d i c a t o r was custom-designed f o r 
Verizon's equipment and deployment d e c i s i o n s f o r Verizon's own 
r e t a i l s e r v i c e o f f e r i n g , t h e i n d i c a t o r i s not r e l e v a n t t o 
co m p e t i t o r s ' s e r v i c e o f f e r i n g s . 

Covad claims t h a t Verizon's process masks t h e u n d e r l y i n g 
loop makeup data t h a t Verizon's own engineers must e v a l u a t e t o 
determine the s u i t a b i l i t y o f p a r t i c u l a r loops f o r Verizon's 
r e t a i l ADSL s e r v i c e . Covad seems t o c l a i m t h a t V e r i z o n w i t h h o l d s 
t h i s i n f o r m a t i o n from Verizon's own engineers ( l o w e r i n g the 
q u a l i t y o f s e r v i c e V e r i z o n p r o v i d e s i t s e l f ) i n order t o j u s t i f y 
p r o v i d i n g t h i s more d e t a i l e d loop makeup i n f o r m a t i o n t o i t s 
c o m p e t i t o r s a t a heavy premium v i a manual l o o p q u a l i f i c a t i o n or 
by an en g i n e e r i n g query process. Covad cla i m s t h i s g i v e s Verizon 
the o p p o r t u n i t y t o c l a i m i t i s p r o v i d i n g n o n d i s c r i m i n a t o r y access 
t o CLECs, w h i l e a c t u a l l y doing the o p p o s i t e . 

Covad pr o v i d e s an example p o i n t i n g out t h a t Verizon s t a t e s 
i t p r o v i d e s n o n d i s c r i m i n a t o r y access t o loop i n f o r m a t i o n f o r 
CLECs v i a t h r e e methods; 

1. Mechanized Loop Q u a l i f i c a t i o n ( L i v e W i r e ) , 
2. Manual Loop Q u a l i f i c a t i o n , and 
3. Engineering Query. ,r , 

According t o Covad, when CLECs use Live W i r e (which Covad claims 
was designed by Verizon f o r i t s use o n l y ) , more o f t e n than not 
they w i l l need t o o b t a i n a d d i t i o n a l i n f o r m a t i o n from Verizon. 
Covad s t a t e s t h i s a d d i t i o n a l i n f o r m a t i o n w i l l c a r r y a higher 
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p r i c e since i t w i l l need t o be obta i n e d e i t h e r by manual loop 
q u a l i f i c a t i o n or engineering query. The bottom l i n e , according 
t o Covad, i s d i s c r i m i n a t i o n , wherein Verizon operates a seamless 
loop q u a l i f i c a t i o n process f o r i t s r e t a i l o p e r a t i o n s , and a 
cumbersome manual process f o r CLECs. 

According t o Covad, Ve r i z o n contends t h a t i t p r o v i d e s a 
second way f o r CLECs t o o b t a i n mechanized access t o loop makeup 
i n f o r m a t i o n . Covad s t a t e s t h a t V e r i zon o f f e r s access t o such 
i n f o r m a t i o n through i t s LFACS database. However, Covad contends 
t h a t access t o loop makeup i n f o r m a t i o n by way o f LFACS i s not 
i n d i c a t i v e of p a r i t y because the CLEC does not have access t o the 
u n d e r l y i n g data i n LFACS. This i s i m p o r t a n t , Covad cl a i m s , 
because t he i n v e n t o r y o f loops contained i n the LFACS database 
i s s e l e c t i v e and does not p r o v i d e t h e f u l l spectrum of 
i n f o r m a t i o n CLECs need t o determine the q u a l i f i c a t i o n of a loop. 
Covad f u r t h e r contends t h a t t h i s s i t u a t i o n has been compounded 
by Verizon's f a i l u r e t o adequately p o p u l a t e the LFACS database 
p r o p e r l y over time. I f Verizon had both adequately populated the 
LFACS database, and prov i d e d CLECs w i t h d i r e c t , read-only access 
t o such a f u l l y populated LFACS, as w e l l as the u n d e r l y i n g 
databases t h a t c o n t a i n r e l e v a n t loop makeup data, Covad s t a t e s 
t h a t i t would have t r u e n o n - d i s c r i m i n a t o r y access. 

Covad contends t h a t i t i s s i g n i f i c a n t t h a t c r i t i c a l loop 
q u a l i f i c a t i o n i n f o r m a t i o n such as loop composition, e x i s t e n c e , 
l o c a t i o n and type of any equipment on the loop, loop l e n g t h , w i r e 
gauge (s) of the loop, e l e c t r i c a l parameters of t h e loop, and 
en g i n e e r i n g work i n progress are o n l y p r o v i d e d by the engineering 
query process. Covad i m p l i e s i t i s not p a r i t y f o r CLECs t o have 
t o pay f o r and "endure an arduous and l e n g t h y e n g i n e e r i n g 
process," w h i l e Verizon enjoys a loop q u a l i f i c a t i o n system 
c r a f t e d t o i t s needs. 

Covad f u r t h e r claims t h a t t h i s a d d i t i o n a l language i s 
necessary "because the agreed c o n t r a c t language does not 
ex p r e s s l y s t a t e t h e s p e c i f i c scope of Verizon's o b l i g a t i o n t o 
p r o v i d e n o n d i s c r i m i n a t o r y access." Covad b e l i e v e s t h i s 
a d d i t i o n a l language w i l l remedy t h i s concern w h i l e making "the 
e x t e n t o f Verizon's o b l i g a t i o n s i n t h i s regard 
unequivocal." 
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In i t s post-hearing b r i e f , Verizon proposes a d d i t i o n a l 
language to the interconnection agreement t h a t i t believes would 
make i t s o b l i g a t i o n t o comply with federal law more e x p l i c i t : 

§8.2 Verizon OSS Services 

§8.2.3 Verizon, as part of i t s duty t o provide 
access to the pre-ordering f u n c t i o n , w i l l provide Covad 
with nondi scriminatory access to the same d e t a i l e d 
information about the loop w i t h i n the same time 
i n t e r v a l as i s available t o Verizon and/or i t s 
a f f i l i a t e . 

Verizon witness White states t h a t Verizon agrees t h a t i t i s 
obligated to provide Covad with nondiscriminatory access to loop 
q u a l i f i c a t i o n information, but disagrees with Covad's proposed 
a d d i t i o n a l interconnection agreement language. Witness White 
attempts to c l a r i f y the issue by f i r s t discussing the means by 
which Verizon provides Covad with loop q u a l i f i c a t i o n information 
i n Florida. 

Witness White explains that there are at lea s t four 
d i f f e r e n t ways CLECs can access loop information i n former Bell 
A t l a n t i c states. However, i n Flo r i d a , and i n Verizon's other 
former GTE j u r i s d i c t i o n s , Verizon o f f e r s CLECs a single, 
mechanized loop q u a l i f i c a t i o n i n q u i r y , according t o Verizon 
witness White. 

According t o Verizon witness White, t h i s transaction 
provides CLECs with information contained i n Verizon's Wholesale 
In t e r n e t Service Engine (WISE) database. Verizon witness White 
states that t h i s database, which he claims i s the same database 
accessed by Verizon's r e t a i l representatives in'Florida, contains 
a l l the loop q u a l i f i c a t i o n information available i n the LiveWire 
database used i n the former B e l l A t l a n t i c service areas, as well 
as information normally available only through one or more of the 
other loop q u a l i f i c a t i o n transactions offere d i n those areas. 

Verizon witness White states t h a t i n ad d i t i o n t o providing 
t h i s information by way of an automated process, Verizon w i l l -
on an exceptions basis, when a CLEC makes a s p e c i f i c request to 
i t s account manager - manually i n v e s t i g a t e loop q u a l i f i c a t i o n 
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information on p a r t i c u l a r loops. Verizon witness White states 
that Verizon provides t h i s information, i n the same time and 
manner as i t would f o r i t s e l f . 

According to Verizon witness Kelly, LiveWire i s a system 
used i n the former B e l l A t l a n t i c states t h a t provides m u l t i p l e 
functions, but i s used by Covad p r i m a r i l y f o r loop 
q u a l i f i c a t i o n s . However, Verizon witness K e l l y also states 
LiveWire i s not applicable to Florida, or any other former GTE 
t e r r i t o r y . Verizon witness Kelly states t h a t the system used i n 
Florida i s the Assignment A c t i v a t i o n Inventory Services (AAIS) 
system and i s accessed through Verizon's WISE system. According 
to witness Kelly, AAIS performs equivalent functions as LiveWire, 
but contains a d d i t i o n a l data. 

Per witness K e l l y , AAIS has loop makeup information 
incorporated as an inherent part of the system - something that 
i s not ava i l a b l e i n LiveWire. Witness K e l l y also confirmed that 
the B e l l A t l a n t i c LiveWire system returns a simple yes/no 
response as to loop q u a l i f i c a t i o n , whereas the former GTE states' 
AAIS returns information on not only the q u a l i f i c a t i o n of loops, 
but loop length, wire gauges, and other information. 

Verizon witness K e l l y states that i f a CLEC disputes the 
r e s u l t s obtained i n AAIS via the WISE system (Verizon Florida's 
mechanized loop q u a l i f i c a t i o n system), the CLEC may request a 
manual look-up by escalating through i t s account manager. This 
manual look-up i s performed as a courtesy only, and Verizon 
Florida maintains t h a t i t has no manual loop q u a l i f i c a t i o n i n the 
former GTE t e r r i t o r i e s as i n the former B e l l A t l a n t i c states. 
Contrary t o Covad's complaint, Verizon witness Kelly states 
Verizon Florida does not support engineering queries. 

Verizon's witness Kelly counters another Covad issue 
regarding access t o the LFACS database. According t o witness 
K e l l y , the LFACS database does not e x i s t i n Verizon Florida. 
Addressing Covad's comment that CLECs ..should have d i r e c t read
only access to Verizon's database containing loop information, 
witness Kelly expressed concern that even read-only access to 
Verizon's systems poses security r i s k s . 
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Verizon witness White s t a t e s t h a t Covad's proposed 
a d d i t i o n a l language t o the i n t e r c o n n e c t i o n agreement i s not 
a p p l i c a b l e t o op e r a t i o n s i n F l o r i d a . As an example, witness 
White p o i n t s t o Covad's p r o p o s i t i o n t h a t i t should be able t o 
submit an Extended Query i n c e r t a i n i n s t a n c e s . Witness White 
r e j e c t s t h i s p roposal, s t a t i n g Extended Query i s not a 
t r a n s a c t i o n used by Verizon i n F l o r i d a or any oth e r former GTE 
j u r i s d i c t i o n . I n a d d i t i o n , w i t n e s s White s t a t e s t h a t Covad has 
proposed t h a t Verizon should respond t o Covad's manual loop 
q u a l i f i c a t i o n requests i n one business day. Witness White 
r e i t e r a t e s t h a t Verizon does not have a manual loop q u a l i f i c a t i o n 
process i n F l o r i d a or ot h e r former GTE s t a t e s . 

F u r t h e r addressing Covad's claims r e g a r d i n g manual loop 
q u a l i f i c a t i o n , V e r i z o n w i t n e s s White e x p l a i n s t h a t even when 
Verizon manually i n v e s t i g a t e s i n f o r m a t i o n f o r a p a r t i c u l a r loop 
on an exceptions b a s i s , the a p p r o p r i a t e standard i s t h a t Verizon 
p r o v i d e Covad w i t h t h a t i n f o r m a t i o n i n the same time and manner 
t h a t Verizon p r o v i d e s the i n f o r m a t i o n t o i t s e l f . 

V e r i zon s t a t e s t h a t i t o b j e c t s t o Covad's s p e c i f i c use of 
the word /nanner i n i t s proposed language. Verizon argues t h a t 
language t h a t p u r p o r t s t o r e g u l a t e the manner i n which Verizon 
p r o v i d e s loop q u a l i f i c a t i o n i n f o r m a t i o n has no b a s i s i n the 
Telecommunications Act o f 1996, or any FCC r u l e , or order 
implementing the Act. V e r i z o n proposes adding language t o the 
i n t e r c o n n e c t i o n agreement t h a t i t b e l i e v e s would make i t s 
o b l i g a t i o n t o comply w i t h f e d e r a l law more e x p l i c i t . 

For n e a r l y a l l aspects o f t h i s i s s u e , the processes are not 
a v a i l a b l e i n F l o r i d a because i t i s a former GTE s t a t e , r a t h e r 
than .a B e l l A t l a n t i c s t a t e . I n the end, Covad appears t o be l e f t 
o n l y w i t h t h e argument t h a t , i n F l o r i d a , the i n t e r c o n n e c t i o n 
agreement i s not as s p e c i f i c as Covad would l i k e i t t o be. We 
note t h a t Covad i s g e t t i n g access t o Verizon F l o r i d a ' s loop 
i n f o r m a t i o n v i a AAIS, as are o t h e r CLECs i n Verizon's F l o r i d a 
t e r r i t o r y . We f u r t h e r note t h a t Covad has prov i d e d no evidence 
t h a t access t o loop q u a l i f i c a t i o n i n f o r m a t i o n v i a AAIS i s being 
p r o v i d e d i n a manner le s s than p a r i t y . 
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Decision 

We b e l i e v e t h a t Covad's i n i t i a l reasoning f o r proposing the 
a d d i t i o n a l language presen t e d i n t h i s i s s u e was based on the 
f a l s e b e l i e f t h a t t h e loop q u a l i f i c a t i o n process d e s c r i b e d by 
Covad above was a v a i l a b l e t o i t i n F l o r i d a , but was not being 
o f f e r e d by Verizon. V e r i z o n has s y s t e m a t i c a l l y r e b u t t e d Covad's 
c l a i m s , e x p l a i n i n g those systems are a v a i l a b l e o n l y i n the former 
B e l l A t l a n t i c t e r r i t o r i e s . 

We f i n d t h a t n e i t h e r Covad nor Verizon's proposed a d d i t i o n a l 
language should be ordered t o be i n c l u d e d i n t h e p a r t i e s ' 
i n t e r c o n n e c t i o n agreement. Covad's proposed a d d i t i o n a l language 
i s unnecessary f o r i t s s t a t e d purpose, and i t adds n o t h i n g t o 
ensure t h a t Verizon p r o v i d e s access t o loop i n f o r m a t i o n at 
p a r i t y . Verizon's proposed a d d i t i o n a l language r e g a r d i n g t h i s 
i s s u e was o f f e r e d t oo l a t e i n the process {as p a r t of Verizon's 
p o s t - h e a r i n g b r i e f ) and d i d not p r o v i d e Covad a chance t o 
comment. 

Other demands by Covad are not a p p l i c a b l e t o o p e r a t i o n s i n 
Ve r i z o n F l o r i d a , such as access t o LiveWi r e , Manual Loop 
Q u a l i f i c a t i o n , and the LFACS database. V e r i z o n i s concerned t h a t 
d i r e c t access t o c e r t a i n of Verizon's databases poses a s e c u r i t y 
r i s k , even i f access i s on a read-only b a s i s . Any such access, 
a t Verizon's o p t i o n , should o n l y be allowed by passing through 
a V e r i z o n s e c u r i t y f i r e w a l l , whether b u i l t i n as an i n t e g r a l p a r t 
o f a system i n t e r f a c e , or as a stand-alone a p p l i c a t i o n . 

A c c o r d i n g l y , no a d d i t i o n a l language r e g a r d i n g t h i s issue 
w i l l be ordered t o be i n c l u d e d i n the p a r t i e s ' i n t e r c o n n e c t i o n 
agreement. 

IX. INTERVAL REQUIREMENTS FOR RETURN OF LOCAL SERVICE 
CONFIRMATIONS FOR PRE-QUALIFIED LOCAL SERVICE REQUESTS 

Arguments 

While the p o s i t i o n statements, as put f o r t h i n the p a r t i e s ' 
b r i e f s , appear t o be i n agreement, d e t a i l e d review of the 
arguments presented suggests o t h e r w i s e . 
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I n t h e i r j o i n t t e s t i m o n y , Covad witnesses Evans and Clancy 
s t a t e t h a t Verizon should (a) r e t u r n f i r m o r d e r commitments 
e l e c t r o n i c a l l y w i t h i n two business hours a f t e r r e c e i v i n g an LSR 
t h a t has been p r e - q u a l i f i e d m e c h a n i c a l l y and w i t h i n seventy-two 
hours a f t e r r e c e i v i n g an LSR t h a t i s s u b j e c t t o manual 
p r e - q u a l i f i c a t i o n ; and (b) r e t u r n f i r m order commitments f o r UNE 
DS-1 loops w i t h i n f o r t y - e i g h t hours. 

According t o Covad witnesses Evans and Clancy, these 
proposed i n t e r v a l s are i d e n t i c a l t o those set f o r t h i n New York's 
c u r r e n t g u i d e l i n e s . Witnesses Evans and Clancy contend t h a t Firm 
Order Commitments { r e f e r r e d t o by Ve r i z o n as Local Service 
C o n f i r m a t i o n s , or "LSCs") are c r i t i c a l t o Covad's a b i l i t y t o 
p r o v i d e i t s customers w i t h reasonable assurance r e g a r d i n g t h e 
p r o v i s i o n i n g of t h e i r o r d e r s . Covad witnesses Evans and Clancy 
s t a t e t h a t an LSC from V e r i z o n confirms t h a t V e r i z o n w i l l d e l i v e r 
what Covad requested and a l l o w s Covad t o i n f o r m a customer t h a t 
the s e r v i c e they requested w i l l be d e l i v e r e d . The Covad 
witnesses f u r t h e r s t a t e t h a t a LSC date i s a l s o c r i t i c a l f o r the 
p r o v i s i o n i n g process o f stand-alone loops i n t h a t i t i d e n t i f i e s 
the date Verizon w i l l schedule Covad's t e c h n i c i a n t o perform 
i n s t a l l a t i o n work at t h e end user's address. Witnesses Evans and 
Clancy c l a i m t h a t the end user i s r e q u i r e d t o p r o v i d e access t o 
t h e i r premises, and p o t e n t i a l l y t o n e g o t i a t e access t o shared 
f a c i l i t i e s , where Verizon^s t e r m i n a l i s l o c a t e d , at t h e i r 
premises. According t o Covad witnesses Evans and Clancy, 
p r o v i d i n g an LSC w i t h i n a s i n g l e day f a c i l i t a t e s Covad's a b i l i t y 
t o c o n t a c t end users and assure they w i l l be a v a i l a b l e . This 
c a p a b i l i t y , according t o the witnesses, a s s i s t s i n r e s o l v i n g one 
of t h e i n e f f i c i e n c i e s t h a t remains i n the p r o v i s i o n i n g process:" 
"No Access" t o the end user's premises f o r the Verizon 
t e c h n i c i a n . According t o witnesses Evans and Clancy, i f the end 
user i s not able t o p r o v i d e access on the o r i g i n a l l y scheduled 
LSC d a t e , Covad can communicate w i t h the end user and get back 
t o V e r i z o n t o reschedule. The witnesses contend t h a t t h e 
e f f i c i e n c y gained by p r o v i d i n g a LSC w i t h i n a s i n g l e day w i l l 
•provide s i g n i f i c a n t savings t o both V e r i z o n and .Cov.ad, w h i l e 
s i g n i f i c a n t l y improving the customer experience. 

Verizon witness Raynor s t a t e s t h a t V e r i z o n takes the 
p o s i t i o n t h a t the i n t e r v a l s f o r these c o n f i r m a t i o n n o t i c e s should 
be s e t i n Docket No. 000121C-TP. According t o Verizon witness 
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Raynor 7s d i r e c t t e s t i m o n y f i l e d i n January 2003, Covad proposed 
t o e s t a b l i s h s p e c i f i c i n t e r v a l s i n i t s i n t e r c o n n e c t i o n agreement 
t h a t d i f f e r from those our s t a f f i n i t i a l l y proposed i n December 
2002. 

Verizon witness Raynor s t a t e s t h a t our s t a f f ' s i n i t i a l 
p r o p o s a l i n Docket No. 000121C-TP, l i k e the measurements under 
which V e r i z o n p r e v i o u s l y r e p o r t e d i t s performance i n F l o r i d a , 
c o n t a i n e d , i n p e r t i n e n t p a r t , t h e f o l l o w i n g i n t e r v a l s and 
performance standards: 

(a) F u l l y E l e c t r o n i c / F l o w Through Orders: 
95% w i t h i n 2 system hours 

(b) Orders That Do Not Flow Through: 
UNE non-designed < 10 l i n e s 95% w i t h i n 24 c l o c k hours 
UNE designed < 10 l i n e s 95% w i t h i n 48 c l o c k hours 
UNE non-designed or designed >= 10 l i n e s 95% w i t h i n 72 
cl o c k hours 

V e r i z o n w i t n e s s Raynor p o i n t s out t h a t t h e business r u l e s i n our 
s t a f f ' s p r o p o s a l a l s o c o n t a i n a number of e x c l u s i o n s , such as f o r 
non-business days and delays caused by customer reasons. 

Verizon witness Raynor argues t h a t Covad's p r o p o s a l here i s 
ve r y d i f f e r e n t from the i n i t i a l p r o p o s a l i n Docket No. 000121C-
TP. Witness Raynor s t a t e s t h a t Covad has proposed t h a t , f o r 
stand-alone loops, LSCs should be r e t u r n e d w i t h i n two business 
hours f o r a l l e l e c t r o n i c a l l y p r e - q u a l i f i e d l o c a l s e r v i c e requests 
f o r stand-alone loops and l i n e s h a r i n g o r d e r s , and w i t h i n 24 
hours f o r a l l l o c a l s e r v i c e requests f o r stand-alone loops t h a t 
are s u b j e c t t o manual p r e - q u a l i f i c a t i o n . According t o the 
V e r i zon w i t n e s s , Covad's pr o p o s a l appears t o r e q u i r e 100% of 
Verizon's LSCs t o be r e t u r n e d i n the i n t e r v a l s t h a t Covad 
p r e f e r s , as compared t o the 95% on-time standard i n our s t a f f ' s 
p r o p o s a l . V e r i z o n witness Raynor f u r t h e r argues t h a t Covad's 

p r o p o s a l a l s o does not p r o v i d e a longer. i n t e r v a l f o r 
e l e c t r o n i c a l l y p r e - q u a l i f i e d o r d e r s t h a t do not f l o w t h r o u g h , 
which our s t a f f ' s proposal does. The witness p o i n t s out t h a t 
Covad's pr o p o s a l does not p r o v i d e f o r longer i n t e r v a l s f o r o r d e r s 
of 10 or more l i n e s , which our s t a f f ' s p roposal does. 
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Verizon w i t n e s s Raynor p o i n t s out t h a t n e i t h e r Covad nor any 
ot h e r CLEC suggested any changes t o our s t a f f ' s p r o p o s a l w i t h 
respect t o a measurement of LSC t i m e l i n e s s as p a r t o f Docket No. 
000121C-TP. According t o witness Raynor, as w i t h Issue 4, Covad 
i s again seeking performance measurements t h a t are unique t o i t 
and t h a t cannot e a s i l y be m o d i f i e d . 

I n d i s c u s s i n g Covad's proposals f o r i n c l u d i n g LSC i n t e r v a l s 
i n t h e p a r t i e s ' i n t e r c o n n e c t i o n agreement, V e r i z o n w i t n e s s Raynor 
notes t h a t Covad witnesses Evans and Clancy c l a i m t he " i n t e r v a l s 
proposed by Covad are i d e n t i c a l t o those set f o r t h i n New York's 
c u r r e n t g u i d e l i n e s . " Witness Raynor s t a t e s t h a t a s i d e from the 
f a c t t h a t t h e i n t e r v a l s proposed i n t h e i r t e s t i m o n y here are not 
the same as those contained i n Covad's proposed language f o r 
i n c l u s i o n i n the p a r t i e s ' agreement, t h e r e i s no reason f o r us 
t o i n c l u d e t he i n t e r v a l s set out i n the New York g u i d e l i n e s i n 
the p a r t i e s ' agreement. The wit n e s s observes t h a t we r e c e n t l y 
adopted performance measurements t h a t apply t o Verizon's 
performance f o r a l l CLECs i n F l o r i d a , and those are the 
performance standards t h a t govern Verizon's performance i n 
F l o r i d a today. 

According t o Ve r i z o n witness Raynor, even i f Covad were 
seeking t o i n c l u d e i n the p a r t i e s ' i n t e r c o n n e c t i o n agreement the 
F l o r i d a measurements p e r t a i n i n g t o LSC i n t e r v a l s , witnesses Evans 
and Clancy would s t i l l be wrong i n c l a i m i n g t h a t Covad " i s not 
seeking t o change t h e i n d u s t r y - w i d e performance standards." The 
witn e s s s t a t e s t h a t Covad's pr o p o s a l a p p a r e n t l y would i n c l u d e i n 
the agreement o n l y the i n t e r v a l s i n which LSCs are t o be 
r e t u r n e d , but exclude the accompanying performance standards 
(e.g., 95% on t i m e ) , business r u l e s , and e x c l u s i o n s , a l l o f which 
are an i n t e g r a l p a r t of the measurements t h a t t h i s Commission 
adopted. 

On June 25, 2003, we is s u e d Order No. PSC-03-0761-PAA-TP 
ad o p t i n g i n d u s t r y - w i d e performance measures f o r V e r i z o n F l o r i d a 
i n c l u d i n g the f o l l o w i n g : .... . .... 

1. LSC Notice T i m e l i n e s s 
Benchmark: 95% on time (except as noted) 
F u l l y E l e c t r o n i c / F l o w Through: 

Standard - <=2 system hours 
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Resale POTS/UNE (non-designed)<10 l i n e s 
Standard - <=24 c l o c k hours • 

Resale POTS/UNE (non-designed)>=10 l i n e s 
Standard - <=48 c l o c k hours 

Resale Specials/UNE designed Services <10 l i n e s 
Standard - <=24 c l o c k hours 

Resale Specials/UNE designed Services >=10 l i n e s 
Standard - <=48 c l o c k hours 

UNE Transport/EELs 
DSl and below 

Standard - <=2 4 c l o c k hours 
DS3 and above 

Standard - 90% <=72 c l o c k hours 
I n t e r c o n n e c t i o n Trunks 

Standard - <=:5 business days 
P r o j e c t s 

UNE Transport/EELs - Standard - 90% w/in 72 
hours 
IC t r u n k p r o j e c t s - 95% w/in 10 business days 

I n t e r c o n n e c t i o n Trunk Requests: 
Held and Denied - Average I n t e r v a l 

Standard - Average 13 days 

2. Reject T i m e l i n e s s 
Benchmark: 9 5% on time (except as noted) 
F u l l y E l e c t r o n i c / F l o w Through: 

Standard - <=2 system hours 
Resale POTS/UNE (non-designed)<10 l i n e s - No Flow Through 

Standard - <=24 c l o c k hours 
Resale POTS/UNE (non-designed)>=10 l i n e s - No Flow Through 

Standard - <=48 c l o c k hours 
Resale Specials/UNE designed Services <10 l i n e s - No 
Flow Through 

Standard - <=24 c l o c k hours 
Resale Specials/UNE designed Services >=10 l i n e s - No 
Flow Through 

Standard - <=48 c l o c k hours, . 
UNE Transport/EELs 

DSl and below 
Standard - <=24 c l o c k hours 

DS3 and above 
Standard - 90% <=72 c l o c k hours 
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Interconnection Trunks 
Standard - <=5 business days 

Proj ects 
UNE Transport/EELs - 90% w/in 72 hours 
A l l IC trunk p r o j e c t s - 95% w/in 10 business 
days 

Interconnection Trunk Requests: 
Standard - <= 5 days 

I n t e r v a l s 

On June 25, 2003, we approved a settlement agreement between 
Verizon and i t s major CLEC customers, in c l u d i n g Covad, i n Docket 
No. 000121C-TP, i n which the p a r t i e s agreed t o a comprehensive 
set of performance metrics. I n addition to approving the 
settlement agreement between the s p e c i f i c p a r t i e s , t h i s 
Commission also ordered t h a t the performance measures contained 
i n the settlement be set as the uniform performance metrics by 
which Verizon i s to abide f o r a l l i t s remaining CLEC customers. 

We believe that both Covad's and Verizon's i n i t i a l arguments 
i n t h e i r testimony regarding i n t e r v a l s are l a r g e l y moot at t h i s 
p o i n t . These i n i t i a l arguments were based e i t h e r on a 
prelim i n a r y proposal by our s t a f f i n Docket No. 000121C-TP, made 
in December 2 002, or on other recommendations or FCC measures 
tha t predated our f i n a l order i n Docket No. 000121C-TP, which 
established performance measures f o r Verizon as mentioned above. 

We believe that the i n t e r v a l s t h a t should be i n e f f e c t f o r 
Verizon with Covad are the i n t e r v a l s ordered by us i n Order No. 
PSC-03-0761-PAA-TP. We f u r t h e r believe that the only p r a c t i c a l 
way t o monitor Verizon's performance i s to monitor and analyze 
the l e v e l of service provided to a l l i t s CLEC customers. In 
doing so, i n t e r v a l s and other measures of service would of 
necessity have to be the same f o r each CLEC i f the r e s u l t s are 
to have any comparative value. The processing of CLECs' Local 
Service Requests (LSRs) would- soon become unmanageable i f 
d i f f e r e n t timeliness standards were applied t o each CLEC. 
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I n c l u d i n g I n t e r v a l s i n the I n t e r c o n n e c t i o n Aareeraent 

The i n t e r v a l s should not be ordered t o be i n c l u d e d i n the 
p a r t i e s ' i n t e r c o n n e c t i o n agreement. The i n c l u s i o n o f these 
performance m e t r i c s ordered i n Docket No. 000121C-TP i n Verizon's 
i n t e r c o n n e c t i o n agreement would be c o n f u s i n g . I f we ordered a 
change i n the m e t r i c s adopted i n Docket No. 000121C-TP, Verizon 
would be r e q u i r e d t o perform a t those l e v e l s , w h i l e having t o 
continue t o per f o r m a t the i n t e r v a l s d e s c r i b e d i n i t s 
i n t e r c o n n e c t i o n agreement w i t h Covad, or a change i n the 
i n t e r c o n n e c t i o n agreement would be r e q u i r e d every time a change 
t o Docket No. 000121C-TP i s made. 

Decision 

Verizon w i l l be r e q u i r e d t o p r o v i d e L o c a l Service 
C o n f i r m a t i o n s (LSCs) t o Covad based on the requirements of our 
order i n Docket No. 000121C-TP. Furthermore, those i n t e r v a l s 
s h a l l not be r e q u i r e d t o be i n s e r t e d as p a r t o f the 
i n t e r c o n n e c t i o n agreement between Covad and Ver i z o n . I f Covad 
b e l i e v e s t h a t the i n t e r v a l s set i n Order No. PSC-03-0761-PAA-TP 
are i n a p p r o p r i a t e , Covad i s encouraged t o p a r t i c i p a t e i n f u t u r e 
performance measure reviews. The a p p r o p r i a t e venue f o r m o d i f y i n g 
Verizon's performance m e t r i c s i s Docket No. 000121C-TP. 

X. BUILDING OF FACILITIES IN ORDER TO PROVISION UNE AND UNE 
COMBINATION ORDERS; MANNER OF PROVIDING LOOPS 

Arguments 

Covad witnesses Evans and Clancy b e l i e v e t h a t Verizon's 
proposed language would unduly r e s t r i c t Covad's access t o network 
elements and combinations t h a t V e r i z o n o r d i n a r i l y p r ovides t o 
i t s e l f when o f f e r i n g r e t a i l s e r v i c e s . Moreover, the Covad 
witnesses b e l i e v e t h a t pursuant t o Sec t i o n 2 5 1 ( c ) ( 3 ) o f the Act, 
and a p p l i c a b l e FCC r u l e s , V e r i z o n i s o b l i g a t e d t o p r o v i d e Covad 
..ap.cess t o UNEs and UNE combinations .on j u s t , reasonable, and 
n o n d i s c r i m i n a t o r y terms. Witnesses Evans and Clancy contend t h a t 
t h i s reasoning r e q u i r e s t h a t incumbents p r o v i d e r e q u e s t i n g 
c a r r i e r s UNEs i n s i t u a t i o n s where the incumbent would p r o v i d e the 
UNE t o a r e q u e s t i n g r e t a i l customer as p a r t of a r e t a i l s e r v i c e 
o f f e r i n g . 
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Verizon witnesses Ke l l y and White state that federal law i s 
clear t h a t "Verizon i s not required to b u i l d f a c i l i t i e s to 
provisio n a UNE order." Witnesses Kel l y and White assert that 
Verizon does not construct network elements s o l e l y f o r the 
purpose of unbundling network elements. The witnesses add that 
although Verizon i s not required to do so, Verizon does provide 
a l t e r n a t i v e l o c a l exchange c a r r i e r s (ALECs) with a d d i t i o n a l 
o p p o r t u n i t i e s f o r access to network elements beyond the mandated 
pro v i s i o n i n g o b l i g a t i o n s . As an example, witnesses Kelly and 
White maintain that when f a c i l i t i e s are unavailable and Verizon 
has construction underway t o meet i t s own fu t u r e demand, Verizon 
w i l l provide ALECs with an i n s t a l l a t i o n date of a pending job. 

A d d i t i o n a l l y , witnesses Ke l l y and White assert that Verizon 
w i l l perform the cross-connection work between the multiplexers 
and the copper or f i b e r f a c i l i t y running to the end user. Also, 
Verizon w i l l place the necessary l i n e cards i n order to prov i s i o n 
the high capacity loop when r e q u i s i t e e l e c t r o n i c s have not been 
deployed but space e x i s t s f o r them i n the multiplexers at the 
ce n t r a l o f f i c e and the end user premises. Moreover, Verizon 
witnesses Ke l l y and White claim that i n the event that Verizon 
lacks the f a c i l i t i e s necessary t o provide a requested network 
element, and there are no pending construction jobs that would 
make the necessary f a c i l i t i e s a v a i l a b l e , Covad i s not prevented 
from obtaining the desired f a c i l i t i e s . Verizon, pursuant to the 
terms of i t ' s t a r i f f , w i l l b u i l d the necessary f a c i l i t i e s f o r 
Covad. 

In response, Covad witnesses Evans and Clancy make three 
assertions. F i r s t , witnesses Evans and Clancy assert that "Covad 
has never expected Verizon to engage i n construction a c t i v i t i e s . " 
Second, the witnesses assert t h a t the Act and FCC rules and 
orders require Verizon to take a f f i r m a t i v e steps t o condition 
e x i s t i n g loop f a c i l i t i e s t o enable competing c a r r i e r s to provide 
service not c u r r e n t l y provided over other f a c i l i t i e s . Third, the 
witnesses assert that while Covad expects the occasional Lack of 
F a c i l i t i e s - (LOF) r e j e c t i o n s from the Verizon UNE ordering 
process, Covad also expects that "loops w i l l be provisioned and 
conditioned f o r use as UNEs j u s t as they would be i f Verizon were 
using the loop to serve i t s own customers." "Covad b a s i c a l l y 
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asked Verizon t o p r o v i d e UNE and UNE combinations t o Covad i n 
inst a n c e s t h a t i t would p r o v i d e i t t o i t s e l f . "lb 

Covad witnesses Evans and Clancy s t a t e t h a t Covad's proposed 
language "does not r e q u i r e c o n s t r u c t i o n o f new f a c i l i t i e s . I t 
o n l y o b l i g a t e s Verizon t o perform t a s k s r o u t i n e l y performed f o r 
i t s r e t a i l customers." Witnesses Evans and Clancy b e l i e v e t h a t 
t h e r e i s a c l e a r d i s t i n c t i o n between c o n s t r u c t i n g a new f a c i l i t y 
and m o d i f y i n g an e x i s t i n g one t o improve i t s c a p a c i t y . I n a 
Pennsylvania h e a r i n g t r a n s c r i p t , an e x h i b i t i n t h i s proceeding, 
Covad witness Hansel c l a r i f i e s Covad's a s s e r t i o n : 

we are not asking them t o b u i l d a s u p e r i o r 
network. We are not asking them t o l a y new f i b e r . We 
are a s k i n g them t o i n s t a l l , you know, a car d i n a 
m u l t i p l e x e r . I f t h a t s h e l f has happened t o run out o f 
cards go t o the next s h e l f and j u st s l i p i n a card. 

Covad wi t n e s s Hansel contends t h a t these are r o u t i n e 
m o d i f i c a t i o n s t h a t Verizon i s a t t e m p t i n g t o c h a r a c t e r i z e as new 
and major c o n s t r u c t i o n . 

Covad p r o v i d e d numerous c i t e s where i t b e l i e v e s the Act, FCC 
r u l e s , o r FCC orders r e q u i r e V e r i z o n t o take a f f i r m a t i v e steps 
t o c o n d i t i o n e x i s t i n g loop f a c i l i t i e s i n order t o enable 
competing c a r r i e r s t o p r o v i d e s e r v i c e not c u r r e n t l y p r o v i d e d over 
o t h e r f a c i l i t i e s . 1 6 Covad de s c r i b e s t he c o n d i t i o n i n g o f e x i s t i n g 
loop f a c i l i t i e s f o r DS-1 loops as not onl y i n c l u d i n g t h e removal 
of b r i d g e taps and load c o i l s , but t h e a d d i t i o n of doubler cases, 
c e n t r a l o f f i c e s h e l f space, r e p e a t e r s , or s i m i l a r equipment t o 
the loop. Covad i n d i c a t e s t h a t t h e FCC imposed an o b l i g a t i o n , 
which arose from the unbundling p r o v i s i o n s of s e c t i o n 251 (c) (3) 
of t h e Act, on V e r i zon t o unbundle l o c a l loops f o r r e q u e s t i n g 
c a r r i e r s i n the Local Competition F i r s t Report and Order at 
paragraph 380 {". . . some m o d i f i c a t i o n of incumbent LEC 
f a c i l i t i e s , such as loop c o n d i t i o n i n g , i s encompassed w i t h i n the 
duty, imposed by; s e c t i o n 251(c) ( 3 ) " ) . A d d i t i o n a l l y , i n /the same 

1 5 EXH 1, p. 203, lines 18-20. 

EXH 11, Covad's 
Interrog. No.51, pp. 4-6. 

1 6 EXH 11, Covad's Response to S t a f f s Thitrd Set of Interrogatories, 
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response, Covad i n d i c a t e s t h a t t h i s o b l i g a t i o n was repeated by 
the FCC i n the F i r s t Advanced Services Order a t paragraph 53 (". 
. . To the e x t e n t t e c h n i c a l l y f e a s i b l e , incumbent LECs must 'take 
a f f i r m a t i v e a c t i o n t o c o n d i t i o n e x i s t i n g loop f a c i l i t i e s t o 
enable r e q u e s t i n g c a r r i e r s t o p r o v i d e s e r v i c e s not c u r r e n t l y 
p r o v i d e d over such f a c i l i t i e s ' " } and subsequently i n the UNE 
Remand Order at paragraph 167 (". . . we r e q u i r e incumbent LECs 
t o c o n d i t i o n l o o p s " ) . Moreover, Covad i n f e r s i n i t s b r i e f t h a t 
these same o b l i g a t i o n s r e q u i r e t h a t V e r i z o n p r o v i d e r e q u e s t i n g 
c a r r i e r s UNEs i n s i t u a t i o n s i n which the incumbent would p r o v i d e 
the UNE t o a r e q u e s t i n g r e t a i l customer as p a r t o f a r e t a i l 
s e r v i c e o f f e r i n g . 

Covad witnesses Evans and Clancy's t h i r d a s s e r t i o n i s t h a t 
t h i s i s an issue o f p a r i t y . S p e c i f i c a l l y , t h e witnesses contend 
t h a t "Verizon does not t r e a t ALEC orders f o r hi g h c a p a c i t y loops 
i n p a r i t y w i t h o r d e r s f o r i t s r e t a i l access customers." 
Witnesses Evans and Clancy p r o v i d e an example o f what Covad 
b e l i e v e s i s Verizon's d i s c r i m i n a t o r y p o l i c y and p r a c t i c e i n the 
p r o v i s i o n i n g of DS-1 UNE loops: 

Verizon p r o v i s i o n s i t s DSl S p e c i a l Access c i r c u i t s over 
f i b e r f a c i l i t i e s , which r e q u i r e e l e c t r o n i c equipment 
placed a t b o t h ends of the f i b e r . The equipment 
t e r m i n a t e s t o a s h e l f a t the C e n t r a l O f f i c e and a t the 
customer's l o c a t i o n . I f a l l t he s l o t s on the s h e l f were 
i n use and a Ver i z o n customer requested a DSl loop, 
Verizon would add another s h e l f and p r o v i s i o n the 
c i r c u i t a t no a d d i t i o n a l charge .to the customer. The 
same i s not t r u e f o r a Covad or d e r . I f a l l the s l o t s on 
the s h e l f o f equipment are f u l l , V e r i z o n r e j e c t s 
Covad's order and w i l l o n l y p r o v i s i o n t h e o r d e r i f 
Covad orders i t as a r e t a i l customer would. I f Covad 
agrees t o t h i s outrageous requirement i n ord e r t o 
s a t i s f y i t s customer's request, i t w i l l now get the 
s e r v i c e but a t much h i g h e r r a t e s . However, t he next 
request f o r a DSl c i r c u i t w i l l be p r o v i s i o n e d -with no 
problem u n t i l a l l the s l o t s on the newly i n s t a l l e d 
s h e l f are f i l l e d . 

Witnesses Evans and Clancy argue t h a t V e r i z o n should be r e q u i r e d 
t o augment the DS-1 equipment w i t h a d d i t i o n a l equipment i n order 
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to provide the added DS-1 capacity requested by Covad's customers 
at no a d d i t i o n a l charge, the same as Verizon does f o r i t s 
customers. 

Verizon provided no r e b u t t a l testimony on t h i s issue; 
a l t e r n a t i v e l y , Verizon chose to f u r t h e r e s t a b l i s h i t s p o s i t i o n 
with t r a n s c r i p t s from other state coinmission hearings and wit h 
i t s responses to i n t e r r o g a t o r i e s and deposition questions, a l l 
of which have been entered i n t o t h i s record as e x h i b i t s . In the 
Pennsylvania Hearing Transcript, Verizon counsel Panner argues 
th a t . . the requirement to provide access t o UNEs i s to 
provide access t o an e x i s t i n g network. I f a r e t a i l customer 
comes to us we may have to do construction to expand our network. 
That i s not something that we are required to do i n order to 
provide unbundled network elements." Verizon counsel Panner 
opines t h a t the question i n t h i s issue i s whether Verizon i s 
required t o engage i n major construction a c t i v i t i e s i n order to 
create a network t h a t Verizon would subsequently unbundle. 
Verizon counsel Panner maintains t h a t under the law, Verizon i s 
not required t o b u i l d a network. Consequently, counsel Panner 
concludes t h a t Verizon "won't agree to do i t . " 

Further, i n the Pennsylvania Hearing Transcript, Verizon 
witness K e l l y explained what Verizon w i l l and w i l l not do. 
Verizon witness K e l l y defines p r o v i s i o n i n g as connecting those 
elements t h a t are i n Verizon's inventory together to make them 
work. Witness Ke l l y acknowledges t h a t Verizon w i l l do that to 
unbundle network elements. Verizon witness Ke l l y defines 
construction as when Verizon must go out and get "something" that 
i s not i n Verizon's inventory and p u t t i n g t h a t "something" i n to 
now have i t work. Witness Ke l l y states that "we don't do 
something t h a t i s not i n our inventory." This statement i s 
echoed by Verizon witness Bragg i n the New York Hearing 
Trans c r i p t . Witness Bragg states that Verizon: 

. . . w i l l p r o v i s i o n or connect any e x i s t i n g inventory 
. -.pa-rts of a loop t o provide a UNE to va l o c a t i o n , ..and- .> 

t h a t would include cross connects, l i n e cards, 
[a n d ] [ s i c ] a n y e x i s t i n g inventory piece. What we w i l l 
not do i s construct, undertake construction a c t i v i t y , 
to create elements that are not e x i s t i n g at a l o c a t i o n . 
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And we b e l i e v e our p o l i c y i s compliant w i t h the c u r r e n t 
r u l e s , i n f a c t , exceeds t h e c u r r e n t r u l e s . 

I n response t o a s t a f f i n t e r r o g a t o r y , Verizon i d e n t i f i e d the 
" r e q u i s i t e e l e c t r o n i c s " t h a t V e r i z o n w i l l order t o p r o v i s i o n h i g h 
c a p a c i t y loops f o r ALECs and the corresponding s i t u a t i o n s where 
Verizon would p r o v i s i o n such loops. Verizon i n d i c a t e s t h a t : 

Verizon's p r a c t i c e i s t o f i l l ALEC orders f o r unbundled 
DS1/DS3 network elements as long as the c e n t r a l o f f i c e 
common equipment and equipment a t the end user's 
l o c a t i o n necessary t o c r e a t e a DS1/DS3 f a c i l i t y can be 
accessed. S p e c i f i c a l l y , when Verizon r e c e i v e s an order 
f o r an unbundled DS1/DS3 network element, Verizon's 
Engineering or f a c i l i t y assignment personnel w i l l check 
to see i f e x i s t i n g common equipment i n the c e n t r a l 
o f f i c e and a t the end user's l o c a t i o n has spare p o r t s 
or s l o t s . I f t h e r e i s c a p a c i t y on t h i s common 
equipment, o p e r a t i o n s personnel w i l l perform the cross 
connection work between t he common equipment and the 
wire or f i b e r f a c i l i t y r u n ning t o the end user and 
i n s t a l l t h e a p p r o p r i a t e DS1/DS3 cards i n the e x i s t i n g 
m u l t i p l e x e r s . They w i l l a l s o c o r r e c t c o n d i t i o n s on an 
e x i s t i n g copper f a c i l i t y t h a t c o u l d impact t r a n s m i s s i o n 
c h a r a c t e r i s t i c s . 

V e r i z o n f u r t h e r p o i n t s out t h a t a l t hough i t w i l l p l a c e a doubler 
i n an e x i s t i n g apparatus case, i t w i l l not a t t a c h new apparatus 
cases t o copper p l a n t i n o r d e r t o c o n d i t i o n the l i n e f o r DS-1 
s e r v i c e . 

During h i s d e p o s i t i o n , V e r i z o n witness K e l l y summarized 
V e r i zon's p o s i t i o n on p r o v i s i o n i n g high c a p a c i t y loops as set 
f o r t h i n the New York and Pennsylvania Hearing t r a n s c r i p t s . 
Witness K e l l y claims t h a t i f a f a c i l i t y i s i n Verizon's i n v e n t o r y 
and a v a i l a b l e f o r Verizon's p r o v i s i o n i n g systems t o assign and 
use, Verizon w i l l do,that. Conye^s.ejy,, witness K e l l y claims t h a t 
i f i t i s a j o b t h a t r e q u i r e s an engineer t o go t o work then 
V e r i z o n w i l l not p r o v i s i o n the loop because " t h a t ' s then a b u i l d 
and you're now g e t t i n g i n t o p o t e n t i a l l y l o o k i n g a t r e a r r a n g i n g 
your CO." Ac c o r d i n g l y , the wit n e s s claims t h a t i f Verizon has 
a pending engineering j o b , V e r i z o n w i l l i n f o r m t h e ALEC o f the 
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job and i f the ALEC resubmits the order a f t e r the given estimated 
completion date, Verizon w i l l then p r o v i s i o n the loop. 

Decision 

Pursuant t o S e c t i o n 2 5 1 ( c ) ( 3 ) o f t he A c t , V e r i z o n i s 
o b l i g a t e d t o p r o v i d e Covad access t o UNEs and UNE combina t ions 
on j u s t , r easonab le , and n o n d i s c r i m i n a t o r y t e r m s . The FCC has 
f o u n d t h a t S e c t i o n 251 (c) ( 3 ) ' s r equ i r emen t t h a t incumbents 
p r o v i d e CLECs " n o n d i s c r i m i n a t o r y access" t o UNEs r e q u i r e s t h a t 
incumbents p r o v i d e ALECs access t o UNEs t h a t i s " e q u a l - i n -
q u a l i t y " t o t h a t w h i c h the incumbent p r o v i d e s i t s e l f . 1 7 F u r t h e r , 
t he U n i t e d S ta te s Supreme Court has a f f i r m e d t h a t S e c t i o n 
2 5 1 ( c ) ( 3 ) o b l i g a t e s an incumbent t o p r o v i d e r e q u e s t i n g c a r r i e r s 
combina t ions t h a t i t p r o v i d e s t o i t s e l f ; o t h e r w i s e , an e n t r a n t 
wou ld not e n j o y t r u e " n o n d i s c r i m i n a t o r y acces s . " 1 9 

We do not i n t e r p r e t these l e g a l s tandards t o r e q u i r e t h a t an 
ILEC a c t u a l l y c o n s t r u c t f a c i l i t i e s t o p r o v i d e an ALEC w i t h 
unbundled access t o i t s ne twork , even i f t he ILEC p e r f o r m s such 
c o n s t r u c t i o n f o r i t s r e t a i l cus tomers . However, we agree w i t h 
Covad wi tnesses Evans and Clancy t h a t t h e r e i s a c l e a r 
d i s t i n c t i o n between c o n s t r u c t i n g a new f a c i l i t y and m o d i f y i n g an 
e x i s t i n g one t o improve i t s c a p a c i t y . I n f a c t , i n t he r e c e n t l y 
r e l e a s e d T r i e n n i a l Review Order , t he FCC f o u n d t h a t r e q u i r i n g an 
incumbent LEC t o m o d i f y an e x i s t i n g t r a n s m i s s i o n f a c i l i t y i n the 
same manner i t does so f o r i t s own customers p r o v i d e s c o m p e t i t o r s 
access o n l y t o a f u n c t i o n a l l y e q u i v a l e n t n e t w o r k . 1 9 F u r t h e r , the 
FCC concluded t h a t because incumbent LECs a re a b l e t o p r o v i d e 
" r o u t i n e m o d i f i c a t i o n s " t o t h e i r customers w i t h r e l a t i v e l y low 
expense and m i n i m a l d e l a y s , r e q u e s t i n g c a r r i e r s are e n t i t l e d t o 

1 7 local Competition Order, 3 312; 47 C.F.R. § 51.311(b). 

1 8 Verizon Communications v. F.C.C, 535 U.S. 467, 538, 122 S.Ct. 1646, 
1687 (2002). 

1 9 Review of the Section 251 Unbundling Obligations of Incumbent Local 
Exchange Carriers; Implementation of the Local Competition Provisions of the 
Telecommunications Act of 1996; Deployment of Wireline Services Offering Advanced 
Telecommunications Capability, CC Docket Nos. 98-147, 96-98, 01-338, Report and 
Order and Order on Remand and Further Notice of Proposed Rulemaking, FCC 03-36, 
I 639 ( re l . August 21, 2003) ("Triennial Review Order"). 
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the same attachment o f e l e c t r o n i c s . 2 0 The FCC s t a t e s t h a t "by 
r o u t i n e network m o d i f i c a t i o n s we mean t h a t incumbent LECs must 
perform those a c t i v i t i e s t h a t incumbent LECs r e g u l a r l y undertake 
f o r t h e i r own customers." 2 1 T h e r e f o r e , Verizon's o b l i g a t i o n s 
under a p p l i c a b l e law t o p r o v i d e Covad w i t h n o n d i s c r i m i n a t o r y 
access t o UNEs and UNE combinations do r e q u i r e Verizon t o b u i l d 
f a c i l i t i e s i n order t o p r o v i s i o n Covad's UNE and UNE combination 
or d e r s w i t h the e x c e p t i o n o f c o n s t r u c t i n g an a l t o g e t h e r new l o c a l 
loop. 

I n summary, Verizon i s r e q u i r e d r o perform the same r o u t i n e 
network m o d i f i c a t i o n s f o r CLECs t h a t i t r e g u l a r l y performs f o r 
i t s r e t a i l customers; however, t h i s does not i n c l u d e c o n s t r u c t i n g 
new cables f o r a s p e c i f i c CLEC. 

X I . APPOINTMENT WINDOWS FOR INSTALLATION OF LOOPS; PENALTIES 

Arguments 

Covad witnesses Evans and Clancy argue t h a t Verizon should 
be o b l i g a t e d t o p r o v i d e Covad a commercially reasonable t h r e e -
hour appointment window when i t w i l l d e l i v e r t he loop. Witnesses 
Evans and Clancy f u r t h e r argue t h a t V e r i z o n should waive the 
n o n r e c u r r i n g d i s p a t c h charges i t imposes when i t f a i l s t o meet 
t h i s committed time frame. As a f i n a l p o i n t , the witnesses 
s t a t e t h a t Verizon should pay Covad a missed appointment fee 
e q u i v a l e n t t o the V e r i z o n n o n r e c u r r i n g d i s p a t c h charge i f V e r i z o n 
misses a d d i t i o n a l appointment windows f o r t h a t same end user. 

According t o Covad witnes s ' Evans and Clancy, Verizon should 
be r e q u i r e d t o p r o v i d e Covad e i t h e r a morning (AM) or a f t e r n o o n 
(PM) appointment window. The witnesses c l a i m t h a t V erizon 
p r o v i d e s such morning or a f t e r n o o n appointments f o r i t s r e t a i l 
o p e r a t i o n s . Witnesses Evans and Clancy s t a t e t h a t by c l a r i f y i n g 

2 0 See Id. 

2 1 Review of the Section 251 Unbundling Obligations of Incumbent Local 
Exchange Carriers; Implementation of the Local Competition Provisions of the 
Telecommunications Act of 1996; Deployment of Wireline Services Offering Advanced 
Telecommunications Capability, CC Docket Nos. 98-147, 96-98, 01-338, Report and 
Order and Order on Remand and Further Notice of Proposed Rulemaking, FCC 03-36, 
1 632 (rel. August 21, 2003) ("Triennial Review Order"). 
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the time t h a t the customer needs t o be a v a i l a b l e , AM or PM 
appointment windows would help l i m i t the number of Verizon 
dispatches t h a t r e s u l t i n "no access" s i t u a t i o n s , i . e . , those 
s i t u a t i o n s where Verizon cannot ga i n access t o the end user's 
premises t o complete the i n s t a l l a t i o n . 

The witnesses s t a t e t h a t "no access" i s a problem because i t 
causes a s i g n i f i c a n t delay i n s e r v i c e i n s t a l l a t i o n . According 
t o witnesses Evans and Clancy, Covad customers have t o stay home 
more than one time f o r Verizon t o complete i t s i n s t a l l a t i o n , 
which makes Covad's customers f r u s t r a t e d and unhappy. Subsequent 
appointments are o f t e n a t l e a s t a week l a t e r than the o r i g i n a l 
d ate, thus adding more delay according t o witnesses Evans and 
Clancy. The witnesses a l s o s t a t e t h a t i n some i n s t a n c e s , end 
users r e p o r t t h a t they were indeed home when Verizon r e p o r t e d the 
"no access." Witnesses Evans and Clancy c l a i m t h a t such d u e l i n g 
a l l e g a t i o n s put Covad i n a "he-said, she-said" s i t u a t i o n w i t h i t s 
customers. 

Covad witnesses Evans and Clancy a l s o s t a t e t h a t Covad 
i n c u r s a f i n a n c i a l p e n a l t y from the ILEC f o r each "no access" 
s i t u a t i o n and f o r the processing t o generate the new da t e . 
According t o the witnesses, Covad has every i n c e n t i v e , t h e r e f o r e , 
t o reduce the "no access" problem. The witnesses a l s o c l a i m t h a t 
w h i l e Covad has been s u c c e s s f u l i n reducing "no access" 
s i t u a t i o n s , l i m i t i n g the appointment time can f u r t h e r reduce 
i n s t a n c e s of the problem. The witnesses s t a t e t h a t Covad and 
Ver i z o n have used the AM and PM appointment window s t r u c t u r e i n 
the past t o help r e s o l v e t e c h n i c i a n meet problems. 

Witnesses Evans and Clancy e x p l a i n t h a t , i n the past, 
V e r i z o n and Covad had d i f f i c u l t i e s s u c c e s s f u l l y scheduling 
t e c h n i c i a n meets t o r e s o l v e ongoing t r o u b l e r e p o r t s . As a 
r e s u l t , the witnesses s t a t e t h a t Verizon and Covad decided t o 
schedule these t r o u b l e s as the f i r s t j o b i n the morning or the 
f i r s t j o b a f t e r the lun c h break. This "AM/PM" scheduling, 
a c c o r d i n g t o witnesses Evans and Clancy, r e s u l t e d i n a 
s i g n i f i c a n t "increase i n the number of instances where the 
appointments were met such t h a t t h i s i s no longer considered a 
problem. Covad witnesses Evans and Clancy s t a t e t h a t when the 
same issue arose i n Verizon West, t h i s s o l u t i o n , developed i n 
Veri z o n East, was employed. The witnesses s t a t e t h a t i n Verizon 
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West, now, t h i s scheduling i s no longer an issue. As a r e s u l t , 
witnesses Evans and Clancy claim t h a t there i s no reason why 
narrowing the appointment window f o r i t s customers w i l l not also 
have a s i m i l a r , p o s i t i v e r e s u l t . 

Although the Covad witnesses st a t e that Covad seeks a 
"commercially reasonable three-hour appointment window," the 
witnesses l a t e r reverse t h e i r claim and state t h a t the company 
i s nor seeking a three-hour appointment window, but i s seeking 
the same morning or afternoon appointment windows th a t Verizon 
o f f e r s i t s r e t a i l customers. Witnesses Evans and Clancy state 
t h a t , contrary t o Verizon witness White's contentions, there i s 
no issue of d i f f e r e n t windows f o r d i f f e r e n t CLECs. According to 
witnesses Evans and Clancy, Verizon states t h a t four-hour 
appointment windows are available based on the available 
workforce and e x i s t i n g workload. Witnesses Evans and Clancy 
s t a t e , however, t h a t Verizon controls the scheduling process, 
p a r t i c u l a r l y the vacation and overtime p o l i c i e s f o r i t s 
workforce. The witnesses opine t h a t i t i s hard t o imagine that 
a Verizon r e t a i l customer d e s i r i n g a four-hour appointment window 
would not be provided one. The witnesses conclude as a r e s u l t 
that Verizon should be required t o provide a morning or afternoon 
appointment window unless i t can demonstrate t h a t workforce 
considerations preclude use of such a window. 

Covad witnesses Evans and Clancy state Covad i s seeking to 
provide Verizon the same incentive t o meet the appointment window 
as Covad has to ensure i t s customer i t i s a v a i l a b l e . Witnesses 
Evans and Clancy claim Covad c u r r e n t l y faces a tremendous 
incentive to ensure that i t s customer i s present f o r the 
i n s t a l l a t i o n . Covad witnesses Evans and Clancy explain, s t a t i n g 
that not only are "no access" s i t u a t i o n s excluded from 
performance metrics, but Covad has to pay a penalty i f i t s 
customer i s not present. According t o Covad, i n c l u s i o n of an 
equivalent penalty on Verizon f o r f a i l u r e to meet appointment 
windows would provide an equivalent i n c e n t i v e f o r Verizon t o meet 
those appointments. The-wi-tnesses state t h a t the party that w i l l 
u l t i m a t e l y b e n e f i t from such a penalty i s the end user who 
hopefully w i l l enj oy timely i n s t a l l a t i o n of t h e i r service. 

Covad states i n i t s post hearing b r i e f that t h i s issue has 
narrowed to the charge t o be paid by Verizon f o r f a i l u r e t o meet 
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the appointment window. We note t h a t Covad made no mention of 
the sub-issue o f appointment windows i n i c s p o s t - h e a r i n g b r i e f 
p o s i t i o n statement on t h i s i s s u e . 

Covad proposes the f o l l o w i n g language be added t o i t s 
i n t e r c o n n e c t i o n agreement w i t h V e r i z o n t o r e s o l v e the remaining 
narrow i s s u e : 

I f a d i s p a t c h does not occur (o t h e r than i f the Covad 
end user was not a v a i l a b l e o r upon t he request o f 
Covad), Covad may request a new appointment window 
o u t s i d e o f the normal p r o v i s i o n i n g i n t e r v a l by 
c o n t a c t i n g Verizon's p r o v i s i o n i n g c e n t e r d i r e c t l y and 
Covad s h a l l not be r e q u i r e d t o pay the n o n - r e c u r r i n g 
d i s p a t c h charge f o r such appointment. Moreover, each 
a d d i t i o n a l i n s t a n c e i n which t h e Verizon t e c h n i c i a n 
f a i l s t o meet the same customer d u r i n g f u t u r e scheduled 
windows, Verizon w i l l pay t o Covad the missed 
appointment fee t h a t w i l l be e q u i v a l e n t t o t h e 
n o n r e c u r r i n g d i s p a t c h charge t h a t V e r i z o n would have 
assessed t o Covad had the V e r i z o n t e c h n i c i a n not missed 
the appointment. 

According t o Verizon witnesses K e l l y and White, CLEC 
employees o b t a i n the same p r e - o r d e r i n g i n f o r m a t i o n from t he same 
u n d e r l y i n g OSS as Verizon r e t a i l r e p r e s e n t a t i v e s . Witnesses 
K e l l y and White s t a t e t h a t , depending upon the type of s e r v i c e 
ordered, i n s t a l l a t i o n appointments f o r r e t a i l and wholesale 
s e r v i c e are a v a i l a b l e e i t h e r i n standard, minimum f i x e d i n t e r v a l s 
or based upon the demand volume and the work f o r c e a v a i l a b l e a t 
the d e s i r e d time of i n s t a l l a t i o n . 

V e rizon witnesses K e l l y and White e x p l a i n t h a t , f o r s e r v i c e s 
t h a t are p r o v i s i o n e d based on a standard i n t e r v a l , V erizon o f f e r s 
an a l l - d a y window on the i n s t a l l a t i o n day. While the 
appointments are based on the standard i n t e r v a l s and are o f f e r e d 
on a business-day" b a s i s , t he Ve r i z o n witnesses s t a t e t h a t CLECs 
may request t h a t Verizon p r o v i d e i n s t a l l a t i o n o f these f i x e d 
i n t e r v a l products on a four-hour-window b a s i s i n the manner 
d e s c r i b e d below. The witnesses s t a t e t h a t Verizon w i l l attempt 
t o accommodate t h i s r equest; however, i t cannot guarantee t h a t 
i t can do so. 
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Verizon witnesses K e l l y and White s t a t e t h a t f o r r e t a i l 
p roducts and UNEs t h a t do not have standard, f i x e d p r o v i s i o n i n g 
i n t e r v a l s , Verizon's OSS p r o v i d e i n s t a l l a t i o n due date 
a v a i l a b i l i t y through a l a b o r f o r c e management system t h a t i s 
a v a i l a b l e t o both V e r i z o n r e t a i l r e p r e s e n t a t i v e s and CLEC 
employees u s i n g one of t h e wholesale p r e - o r d e r i n g i n t e r f a c e s t h a t 
V erizon o f f e r s . Appointments s e t through t h i s l a b o r f o r c e 
management system are a v a i l a b l e on a f i r s t - c o m e , f i r s t - s e r v e d 
b a s i s t o CLEC customers and Ver i z o n customers a l i k e , a c c o r d i n g 
t o t h e Ve r i z o n witnesses. Witnesses K e l l y and White c l a i m t h a t 
CLECs are g i v e n t h e o p p o r t u n i t y t o s e l e c t the same f o u r - h o u r 
windows d e s c r i b e d above d u r i n g the p r e - o r d e r i n g process, i n the 
same manner i n which Verizon r e t a i l r e p r e s e n t a t i v e s can. 

Verizon witness Raynor cl a i m s t h a t as p a r t o f Issue 22, 
Covad has proposed t h a t p e n a l t i e s should apply i f V e r i z o n misses 
the appointment window. Witness Raynor opines t h a t Verizon's 
p o s i t i o n w i t h respect t o t h a t aspect of t h i s i s s u e i s t h a t any 
such p e n a l t i e s should be e s t a b l i s h e d under i n d u s t r y - w i d e 
performance measurements and performance assurance p l a n s . 

Verizon w i t n e s s Raynor s t a t e s t h a t under t h e measurements 
t h a t Verizon c u r r e n t l y uses t o r e p o r t i t s performance i n F l o r i d a , 
the missed appointment performance measurements exclude i n s t a n c e s 
where a Verizon t e c h n i c i a n misses an appointment because o f 
reasons a t t r i b u t a b l e t o the CLEC or the CLECs end-user customer, 
such as where t he t e c h n i c i a n cannot o b t a i n access t o the 
premises. I n a d d i t i o n , w i t n e s s Raynor s t a t e s V e r i z o n c u r r e n t l y 
can be r e q u i r e d t o make- remedy payments, based on the company's 
performance on t h e missed appointment measurements, under t he 
performance assurance p l a n adopted as p a r t o f the c o n d i t i o n s f o r 
the FCC's approval of the B e l l A t l a n t i c - G T E merger. The witness 
s t a t e s t h a t t h i s Commission i s c u r r e n t l y c o n s i d e r i n g whether t o 
adopt a performance assurance p l a n t h a t s i m i l a r l y would r e q u i r e 
remedy payments based on Verizon's performance. As noted above, 
the w i t n e s s s t a t e s t h a t our s t a f f ' s recommendation i n Docket No. 
000121C-TP i s t h a t no such remedy payments be adopted, a t t h i s 
t i m e , but t h a t the i s s u e be r e v i s i t e d d u r i n g t h e six-month 
review. 

Verizon witness Raynor argues t h a t Covad's p r o p o s a l i s 
i n c o n s i s t e n t w i t h the c u r r e n t t r e a t m e n t o f t h i s i s s u e . According 



ORDER NO. PSC-03-1139-FOF-TP 
DOCKET NO. 020960-TP 
PAGE 54 

to witness Raynor, Covad's proposed language appears t o r e q u i r e 
V erizon t o pay a p e n a l t y whenever i t misses an appointment, no 
matter the cause. Secondly, a c c o r d i n g t o the V e r i z o n w i t n e s s , 
Covad has proposed, i n e f f e c t , a remedy p l a n f o r i t s e l f , even 
though our s t a f f has proposed d e f e r r i n g c r e a t i o n of such a plan 
at l e a s t u n t i l t h e six-month review. 

Appointment Window 

I n i t i a l l y a r g u i n g f o r a three-hour appointment window f o r 
d e l i v e r i n g l o o ps, Covad witnesses Evans and Clancy l a t e r r e v i s e d 
t h e i r p o s i t i o n and s t a t e d t h a t Covad i s a c t u a l l y seeking the same 
morning or a f t e r n o o n appointment windows V e r i z o n o f f e r s i t s 
r e t a i l customers. The Ver i z o n witnesses c l a i m t h a t Verizon 
o f f e r s b o t h i t s r e t a i l and CLEC customers AM and PM appointment 
windows, or f i r s t / l a s t appointment o f the day. We note t h a t 
Covad does not d i s p u t e these claims by Verizon's witnesses. We 
f u r t h e r note t h a t Covad s t a t e s i n i t s post h e a r i n g b r i e f t h a t 
t h i s issue has narrowed t o the charge t o be p a i d by Verizon f o r 
f a i l u r e t o meet the appointment window. Al s o , Covad made no 
mention o f the sub-issue o f appointment windows i n i t s post-
h e a r i n g b r i e f p o s i t i o n statement on t h i s i s s u e . That omission 
i n f e r s t h a t Covad considers the sub-issue o f a v a i l a b i l i t y and 
sch e d u l i n g appointment windows now moot. 

A p p l i c a b l e Penalty 

Covad's remaining sub-issue regards i t s argument t o charge 
V e r i zon f o r f a i l u r e t o meet the appointment window. We equate 
Covad's language w i t h a p e n a l t y p r o v i s i o n f o r Verizon's f a i l u r e 
t o meet performance e x p e c t a t i o n s . With r e s p e c t t o any p e n a l t i e s , 
they should be e s t a b l i s h e d under i n d u s t r y - w i d e performance 
measurements and performance assurance p l a n s . The issue of 
p e n a l t i e s can be addressed through the f u t u r e performance measure 
reviews i n Docket No. 000121C-TP. There i s n o t h i n g t o p r o h i b i t 
Covad from p e t i t i o n i n g us i n the f u t u r e r e g a r d i n g a p e n a l t y p l a n 
f o r Docket No. 000121C-TP. 

Decision 

Covad s h a l l be o f f e r e d the same appointment window f o r the 
i n s t a l l a t i o n of loops as Verizon p r o v i d e s f o r i t s e l f . Verizon 
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s h a l l not be ordered t o pay a p e n a l t y t o Covad f o r missed 
appointment windows. Any such p e n a l t y should be e s t a b l i s h e d 
under i n d u s t r y - w i d e performance measurements and performance 
assurance plans i n Docket No. 000121C-T?. I f Covad b e l i e v e s t h a t 
the i n t e r v a l s set i n Order No. PSC-03-0761-PAA-TP are 
i n a p p r o p r i a t e , Covad i s encouraged t o p a r t i c i p a t e i n f u t u r e 
performance measure reviews. The a p p r o p r i a t e venue f o r m o d i f y i n g 
Verizon's performance m e t r i c s i s i n Docket No. 000121C-TP. 

X I I . TECHNICAL REFERENCES FOR THE DEFINITION OF THE ISDN AND 
HDSL LOOPS 

Arguments 

Covad witnesses Evans and Clancy argue t h a t ILECs and 
c a r r i e r s no lo n g e r are c o n f i n e d t o one s t a t e and t y p i c a l l y 
o perate i n a number of t e r r i t o r i e s , thus n e c e s s i t a t i n g t h e use 
of n a t i o n a l i n d u s t r y standards f o r i n t e r c o n n e c t i o n . The 
witnesses b e l i e v e t h a t t h e use of Verizon's TR 72575 w i l l c r e a t e 
the p o s s i b i l i t y of m i s i n t e r p r e t a t i o n and c o n f u s i o n , and t h a t 
V e r i zon c o u l d u n i l a t e r a l l y change i t s TR 72575 t o the d e t r i m e n t 
o f Covad; t h e r e f o r e , they contend t h a t o n l y ANSI standards should 
be used. 

Verizon witness Clayton argues t h a t TR 72575 i s a r e f e r e n c e 
document t h a t " d e f i n e [s] the ISDN and HDSL loops i n Verizon's 
network and p r o v i d e [ s ] complete i n f o r m a t i o n about Verizon's UNE 
loop p r o d u c t s . " Where d i f f e r e n c e s may a r i s e between ANSI 
standards and TR 72575 witness C l a y t o n says "Verizon has o f f e r e d 
t o r esearch the standard and area o f c o n f l i c t . " 

During her d e p o s i t i o n , our s t a f f asked V e r i z o n witness 
C l a y t o n whether the a p p l i c a t i o n o f Verizon's TR 72575 would 
d i s q u a l i f y any loops from meeting ANSI standards. Witness 
Clayton r e p l i e d t h a t Verizon's T e c h n i c a l Reference "takes a 
c o m p i l a t i o n of a l o t of the i n d u s t r y ' s standard i n f o r m a t i o n and 
we b u i l d i t i n t o one document. There i s no one s i n g l e ANSI or 
n a t i o n a l standard t h a t would d e s c r i b e Verizon's UNE loop product 
o f f e r i n g s . " Both p a r t i e s are i n agreement t h a t ANSI standards 
are t h e n a t i o n a l i n d u s t r y standards and should be u t i l i z e d . The 
a p p l i c a t i o n of TR 72575 and Verizon's a b i l i t y t o r e v i s e t h i s 
t e c h n i c a l r e f e r e n c e from time t o time i s the p o i n t where the 
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p a r t i e s d i f f e r . Covad seeks t o s t r i k e any r e f e r e n c e t o Verizon's 
TR 72575, c l a i m i n g "Verizon's use of in-house d e f i n i t i o n s , which 
i t may u n i l a t e r a l l y r e v i s e and change, creates the p o t e n t i a l f o r 
c o n f l i c t s . " 

While responding t o the f a c t u a l b a s i s f o r i t s p o s i t i o n on 
Issue 23, Covad f a i l e d t o p r o v i d e any s p e c i f i c i n s t a n c e s where 
the a p p l i c a t i o n of TR 72575 caused any c o n f l i c t s ; r a t h e r , i t 
appears Covad's view i s based on i t s " n o t i o n " t h a t n a t i o n a l 
i n d u s t r y standards are the best means o f d e f i n i n g t e c h n i c a l terms 
f o r purposes of i n t e r c o n n e c t i o n agreements. The FCC has found 
t h a t " r e f e r e n c i n g a p p l i c a b l e standards i s p r e f e r a b l e t o a c t u a l l y 
a r t i c u l a t i n g the standards i n a c o n t r a c t , because the standards 
may change over t i m e . " 2 2 The f a c t t h a t changes w i l l and do occur 
t o ANSI standards and what impact the changes have on the 
t e c h n i c a l d e f i n i t i o n s c u r r e n t l y i n use w i t h i n the i n t e r c o n n e c t i o n 
agreement i s not addressed. I t i s not u n l i k e l y t h a t one company 
c o u l d be o p e r a t i n g w i t h r e v i s e d ANSI standards where another may 
not. I t seems l o g i c a l t h a t a company should have a b l u e p r i n t as 
t o how a p a r t i c u l a r ANSI standard, such as ISDN, ADSL or HDSL, 
i s b e i n g implemented w i t h i n i t s network. V e r i z o n accomplishes 
t h i s through i t s use o f TR 72575. I t i s probable t h a t the 
American N a t i o n a l Standards I n s t i t u t e , p e r i o d i c a l l y , w i l l make 
r e v i s i o n s t o i t s t e c h n i c a l r e f e r e n c e s . I t i s i n Verizon's best 
i n t e r e s t t o ensure t h a t i t does not cause i n t e r c o n n e c t i o n 
problems w i t h the c i r c u i t s t h a t are d e f i n e d w i t h i n TR 72575 and 
t h a t are c u r r e n t l y p r o v i s i o n e d or are i n t h e process o f being 
p r o v i s i o n e d f o r i t s wholesale or r e t a i l customers. I n a d d i t i o n , 
Covad has not pro v i d e d any s p e c i f i c instances where Verizon's TR 
72575 d i d not meet the a p p l i c a b l e ANSI standards f o r ISDN, HDSL 
or xDSL, "or any circumstances where changes t o t h e t e c h n i c a l 
r e f e r e n c e occurred t h a t r e s u l t e d i n i n t e r c o n n e c t i o n problems. 
The i n c l u s i o n o f the t e c h n i c a l r e f e r e n c e which a c t s as a 
b l u e p r i n t a p p l y i n g t he i n d u s t r y standards w i l l not be a d e t r i m e n t 
t o Covad. 

22 • "Peti t ion of WorldCom, Inc. Pursuant to Section 252(e)(5) o f the 
Communications Act f o r Preemption o f the J u r i s d i c t i o n of the V i r g i n i a State 
Corporation Commission Regarding Incerconnection Disputes with Verizon Vi rg in i a 
I n c . , and f o r Expedited A r b i t r a t i o n , CC Docket Nos. 00-213 &00-249, Memorandum 
Opinion and Order, DA 02-1731,5 480. 
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Decision 

The agreement should reference Verizon's Technical Reference 
72575. 

X I I I . NOTIFICATION TO VERIZON OF SERVICES DEPLOYED ON UNE LOOPS 

Arguments 

The testimony provided by Covad witnesses Evans and Clancy 
indicated t h a t t h i s issue involved the a n t i c i p a t i o n of changes 
to the law concerning spectrum management, and that the Bona f i d e 
Request (BFR) process was " e n t i r e l y unreasonable and burdensome." 
However, i n response to our s t a f f s I n t e r r o g a t o r y 25, Covad 
indicated Issue 27 had "narrowed" and the pa r t i e s were i n 
agreement on the issue except f o r the cost of converting 
previously ordered loops. In i t s post-hearing b r i e f , Covad 
indicated the p a r t i e s have resolved t h i s issue f o r the most part. 
The applicable p o r t i o n of the interconnection agreement i s 
provided below. 

With respect to option (a) , i f Verizon subsequently 
creates a new type s p e c i f i c a l l y f o r the new loop 
technology Covad agrees to convert previously-ordered 
loops to the new loop type, at no cost, and to use the 
new loop type on a going-forward basis. (Emphasis i n 
o r i g i n a l ) 

The negotiation process has, apparently, made the m a j o r i t y of the 
testimony of Covad witnesses Evans and Clancy no longer germane 
since t h e i r testimony covered spectrum management and the 
reference t o applicable law. 

Covad's dispute now concerns i t s proposed agreement language 
to convert previously ordered loops t o a new loop type but, "at 
no cost." I t believes Verizon wants to penalize Covad f o r i t s 
speed •-to market by re q u i r i n g Covad to "pay again" f o r loops that 
have already been provisioned simply because Verizon has created 
a new loop designation to accommodate Covad's new technology. 

Verizon's i n i t i a l testimony f o r Issue 27 concerned two 
disputes. The f i r s t was whether Covad i s required t o n o t i f y 
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Verizon of which advanced services i t deploys over the loops that 
i t obtains from Verizon. The second dispute involved what 
process Covad must use when ordering new loop types or 
technologies, Verizon indicated Issue 27 had become a dispute 
over whether Covad "must pay the generally applicable, TELRIC-
based rate t h a t applies when i t submits a l o c a l service request 
to convert a loop from one type to another, or whether Veri zon 
must perform those conversions at no cost to Covad." Thus, the 
testimony provided by Verizon witness Clayton i s no longer 
germane because i t pertained to advanced service n o t i f i c a t i o n 
o b l i g a t i o n s and spectrum management, which both p a r t i e s have 
resolved. Verizon's post-hearing b r i e f indicates that "the 
p a r t i e s ' disputes with respect t o t h i s issue have been almost 
e n t i r e l y resolved." Verizon elaborated t h a t i t "does not develop 
new loop types u n i l a t e r a l l y ; instead, the necessary codes are 
developed c o l l a b o r a t i v e l y by n a t i o n a l , industry-wide bodies." 
A d d i t i o n a l l y , Verizon noted that Covad "benefits i n m u l t i p l e ways 
from the creation of a new loop type" and t h a t the processing of 
the orders to convert Covad's loops from one loop type to another 
imposes costs on Verizon. 

Decision 

As both p a r t i e s have noted above, the remaining dispute 
regarding t h i s issue i s whether or not Verizon should be allowed 
to charge Covad when Covad converts previously-ordered loops to 
a new loop type. While Verizon contends i t i s appropriate to 
assess i t s standard TELRIC-based ra t e , Covad asserts that such 
conversions should be performed at no charge, the record on t h i s 
issue i s q u i t e sparse and there i s l i t t l e more than statements 
of competing p o s i t i o n s . Although there i s l i t t l e i f any 
i n d i c a t i o n of the nature of the costs t h a t Verizon w i l l incur 
associated with such conversions, i t appears to be undisputed 
that there w i l l be costs. Covad has not adequately explained why 
Verizon should absorb costs that Verizon incurs on Covad's 
behalf. Absent some basis t o the contrary, we believe that i t 
i s reasonable f o r Verizon to assess-cha-rges f o r loop conversions. 
Verizon s h a l l be allowed to charge Covad f o r the loop conversions 
that i t performs f o r Covad. 



ORDER NO. PSC-03-1139-FOF-TP 
DOCKET NO. 020960-TP 
PAGE 59 

XIV. COOPERATIVE TESTING OF LOOPS PROVIDED TO COVAD - TERMS 
AND CONDITIONS 

Arguments 

Covad witnesses Evans and Clancy a s s e r t c o o p e r a t i v e t e s t i n g 
a s s i s t s i n the t i m e l y and e f f i c i e n t p r o v i s i o n i n g o f f u n c t i o n i n g 
loops and t h a t V e r i z o n should not charge f o r c o o p e r a t i v e t e s t i n g 
u n t i l Verizon demonstrates i t can c o n s i s t e n t l y d e l i v e r working 
loops t o Covad. The witnesses s t a t e t h a t t h e c o o p e r a t i v e t e s t i n g 
procedures were d e f i n e d w i t h i n the New York DSL C o l l a b o r a t i v e and 
f u r t h e r r e f i n e d d u r i n g t he Massachusetts 271 proceedings between 
Covad, Veri z o n , and the Massachusetts Department of 
Telecommunications and Energy, and t h a t Covad seeks t o document 
the c u r r e n t process and re f i n e m e n t t h a t has oc c u r r e d which 
employs an I n t e r a c t i v e Voice Response U n i t (IVR). They e x p l a i n 
the u t i l i z a t i o n o f t h e IVR a l l o w s t he Ver i z o n t e c h n i c i a n access 
t o Covad's remote t e s t u n i t i n order t o t e s t newly p r o v i s i o n e d 
s t a n d alone loops. The witnesses c l a i m t h a t when c o o p e r a t i v e 
t e s t i n g was not performed, Verizon's performance d u r i n g 
p r o v i s i o n i n g was "abysmal." 

Witness White says t he iss u e i n v o l v e s xDSL capable loops and 
Verizon's requirement t o f o l l o w c e r t a i n t e s t i n g procedures t h a t 
are s p e l l e d out i n the i n t e r c o n n e c t i o n agreement f o r the xDSL 
loops t h a t Covad o r d e r s . Verizon witness White d i s p u t e s the 
procedures a Verizon t e c h n i c i a n must f o l l o w when p r o v i s i o n i n g an 
xDSL capable loop and takes the p o s i t i o n t h a t c o o p e r a t i v e t e s t i n g 
of l o ops i s an o p e r a t i o n a l m a t t e r s u b j e c t t o change and should 
not be s p e l l e d out i n i n t e r c o n n e c t i o n agreements. I n a d d i t i o n , 
w i t n e s s White opposes Covad's language because i t d e f i n e s a 
process t h a t r e q u i r e s manual t e s t i n g which he perceives i s 
i n e f f i c i e n t and burdensome. Verizon witness White e l a b o r a t e s 
t h a t t h e procedures developed i n the former B e l l A t l a n t i c Region 
f o r t h e New York DSL C o l l a b o r a t i v e are not used i n Verizon's 
former GTE j u r i s d i c t i o n such as the s t a t e o f F l o r i d a . The 
witness-- continues by saying t h a t Covad makes no mention—of the 
IVR u n i t i n i t s proposed language and appears t o be r e q u i r i n g a 
"manual c o o p e r a t i v e t e s t . . . ." 

The phrase " c o o p e r a t i v e t e s t i n g , " i m p l i e s t h a t both p a r t i e s 
are t e s t i n g i n c o o p e r a t i o n w i t h one another. Notably, Verizon 
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r e s t r i c t s the s e c t i o n o f the i n t e r c o n n e c t i o n agreement t o the 
former B e l l A t l a n t i c Region. Verizon's r e v i s e d Proposed Language 
M a t r i x - F l o r i d a , S e c t i o n 3.13.13, concerning Issue 30 i s i n p a r t : 

I n the former B e l l A t l a n t i c Service Areas o n l y , Covad 
may request Cooperative T e s t i n g i n c o n j u n c t i o n w i t h i t s 
request f o r an xDSL Compatible Loop or D i g i t a l Designed 
Loop. "Cooperative T e s t i n g " i s a procedure whereby a 
V e r i zon t e c h n i c i a n , e i t h e r through Covad's automated 
t e s t i n g equipment or j o i n t l y w i t h a Covad t e c h n i c i a n , 
v e r i f i e s t h a t an xDSL Compatible Loop or D i g i t a l 
Designed L i n k i s p r o p e r l y i n s t a l l e d and o p e r a t i o n a l 
p r i o r t o Verizon's completion o f the or d e r . When the 
Loop t e s t shows t h a t the Loop i s o p e r a t i o n a l , the Covad 
t e c h n i c i a n w i l l p r o v i d e the Verizon t e c h n i c i a n w i t h a 
s e r i a l number t o acknowledge t h a t the Loop i s 
o p e r a t i o n a l . I f the P a r t i e s m u t u a l l y agree t o modify 
the e x i s t i n g procedures such procedures s h a l l be 
e f f e c t i v e n o t w i t h s t a n d i n g a n y t h i n g i n t h i s s e c t i o n . 
Charges f o r Cooperative T e s t i n g are as set f o r t h i n the 
P r i c i n g Attachment. 

Verizon's language r e s t r i c t s t h e a v a i l a b i l i t y of co o p e r a t i v e 
t e s t i n g t o the former B e l l A t l a n t i c S ervice Area o n l y . This 
places Covad i n the p o s i t i o n o f not being able t o request 
c o o p e r a t i v e t e s t i n g from Verizon i n the s t a t e of F l o r i d a . 

Verizon witness White e x p l a i n s t h a t Covad has r e c e n t l y 
deployed an IVR u n i t t h a t allows remote t e s t i n g o f xDSL loops and 
i t i s not mentioned w i t h i n Covad's proposed language d e a l i n g w i t h 
c o o p e r a t i v e t e s t i n g . He describes a t e s t i n g process whereby 
Covad i s p r o v i d i n g t h e IVR t e s t u n i t and Verizon t e c h n i c i a n s are 
p r o v i s i o n i n g , v i a remote t e s t i n g , the loops t h a t Covad has 
ordered. Witness White a l s o r e f e r s t o c o o p e r a t i v e t e s t i n g as a 
manual process because i t r e q u i r e s a Verizon and Covad t e c h n i c i a n 
t o j o i n t l y v e r i f y t h a t a loop i s p r o p e r l y i n s t a l l e d and 
o p e r a t i o n a l . The use of Covad's IVR u n i t i n the p r o v i s i o n i n g of 
xDSL loops demonstrates t h a t both p a r t i e s are b e n e f i t t i n g from 
improvements t o the co o p e r a t i v e t e s t i n g process. 

Covad witnesses Evans and Clancy s t a t e t h a t they are 
p r o v i d i n g anecdotal i n f o r m a t i o n concerning o p e r a t i o n s i n other 
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s t a t e s , i n an e f f o r t t o prevent p r e v i o u s c o o p e r a t i v e t e s t i n g 
problems from o c c u r r i n g i n F l o r i d a . I n a d d i t i o n , witnesses Evans 
and Clancy's statement t h a t Verizon should perform c o o p e r a t i v e 
t e s t i n g w i t h o u t charge u n t i l i t demonstrates i t can d e l i v e r 
p r o p e r l y p r o v i s i o n e d loops t o Covad i s w i t h o u t m e r i t because t h e 
i n f o r m a t i o n they p r o v i d e i s "a n e c d o t a l , " and they f a i l t o p r o v i d e 
any s p e c i f i c instances o f c o o p e r a t i v e t e s t i n g problems i n v o l v i n g 
V erizon F l o r i d a . 

The t e s t i m o n y o f Covad witnesses Evans and Clancy and 
Verizon witness White i n d i c a t e t h a t c o o p e r a t i v e t e s t i n g i s i n a 
t r a n s i t i o n a l phase, and both p a r t i e s are t a k i n g steps t o automate 
t e s t i n g i n order t o improve t he p r o v i s i o n i n g of xDSL loops. 
Covad should not, however, be de p r i v e d of coo p e r a t i v e t e s t i n g i n 
F l o r i d a and should be able t o request c o o p e r a t i v e t e s t i n g from 
Verizon f o r a reasonable fee because o f the b e n e f i t c o o p e r a t i v e 
t e s t i n g p r o v i d e s . Also, the i n c l u s i o n of the cooperative t e s t i n g 
procedures w i t h i n the i n t e r c o n n e c t i o n agreement i s not 
a p p r o p r i a t e , as evidenced by the f a c t t h a t a l l t he witnesses say 
w i t h i n t h e i r testimony t h a t changes have occurred t o the process 
and i t i s c o n t i n u i n g t o change. This would be compounded by the 
placement of two d i f f e r e n t snapshots o f the cooperative t e s t i n g 
procedure w i t h i n the proposed i n t e r c o n n e c t i o n agreement by both 
p a r t i e s . Verizon's t e s t i n g procedure i s s p e l l e d out i n i t s 
"Cooperative T e s t i n g " procedures above and Covad's i s p r o v i d e d 
below f o r r e f e r e n c e : 

. Cooperative t e s t i n g i s a procedure whereby a 
Verizon t e c h n i c i a n and a Covad t e c h n i c i a n j o i n t l y 
perform t he f o l l o w i n g t e s t s : (1} Loop Length T e s t i n g ; 
(2) DC C o n t i n u i t y T e s t i n g ; (3) Foreign 
Battery/Conductor C o n t i n u i t y T e s t i n g ; (4) AC C o n t i n u i t y 
T e s t i n g ; and (5) Noise T e s t i n g . 

Whether through Covad's IVR u n i t or manual t e s t i n g , the 
coo p e r a t i v e t e s t i n g of the xDSL loop should be accomplished by 
the most e f f i c i e n t means a v a i l a b l e i n the s t a t e of F l o r i d a , and 
remote systems such as Covad's IVR should be u t i l i z e d " w i t h manual 
t e s t i n g as the f a l l b a c k procedure. The i n c l u s i o n o f the 
co o p e r a t i v e t e s t i n g procedures w i t h i n the i n t e r c o n n e c t i o n 
agreement, i s not a p p r o p r i a t e and, i n s t e a d , i s best developed and 
d e f i n e d i n m u t u a l l y agreed upon o p e r a t i o n a l procedures. Each of 
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the t e s t i n g processes (automated or manual) has s p e c i f i c 
o p e r a t i n g procedures and whichever system i s a v a i l a b l e should be 
employed, keeping i n mind the move i s towards automation, ease 
of use, and e f f i c i e n c y i n the p r o v i s i o n i n g o f xDSL loops. 

Decision 

Verizon F l o r i d a s h a l l perform, f o r a reasonable fee and a t 
Covad's request, c o o p e r a t i v e t e s t i n g f o r the loops Covad o r d e r s . 
S p e c i f i c procedures f o r c o o p e r a t i v e t e s t i n g s h a l l not be d e t a i l e d 
w i t h i n the i n t e r c o n n e c t i o n agreement. 

XV. TERMS, CONDITIONS AND INTERVALS APPLYING TO A MANUAL LOOP 
QUALIFICATION PROCESS 

Arguments 

Addressing the terms, c o n d i t i o n s , and i n t e r v a l s t h a t should 
apply t o Verizon's manual loop q u a l i f i c a t i o n process, Covad 
witnesses Evans and Clancy s t a t e t h a t Covad should be able t o 
submit e i t h e r an extended query (the extended query request was 
l a t e r withdrawn by Covad) or a manual loop q u a l i f i c a t i o n request 
i n i n s t a n c e s when t h e Verizon customer l i s t i n g i s d e f e c t i v e , not 
j u s t i n cases where the Verizon database does not c o n t a i n a 
l i s t i n g . 

Covad witnesses Evans and Clancy s t a t e t h a t , given t h a t 
V erizon F l o r i d a does not o f f e r extended query, Covad now proposes 
t h a t the f o l l o w i n g language be i n c l u d e d i n S e c t i o n 3.13.5 of the 
V e r i z o n F l o r i d a Agreement: 

I f the Loop i s not l i s t e d i n the mechanized database 
de s c r i b e d i n Sec t i o n 3.11.2 or the l i s t i n g i s 
d e f e c t i v e , Covad may request a manual loop 
q u a l i f i c a t i o n a t no a d d i t i o n a l charge p r i o r t o 
s u b m i t t i n g a v a l i d e l e c t r o n i c s e r v i c e o r d e r f o r an 
ADSL, HDSL, ..SDSL, IDSL., or, BRI ISDN Loop. Verizon w i l l 
complete a manual loop q u a l i f i c a t i o n request w i t h i n one 
business day. 

Verizon w i t n e s s White s t a t e s t h a t , w i t h respect t o t h i s 
i s s u e , the p a r t i e s d i s a g r e e as t o whether or not the 
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interconnection agreement should contain language s e t t i n g f o r t h 
terms, conditions, and i n t e r v a l s t h a t would apply to Covad7 s 
manual loop q u a l i f i c a t i o n requests. Witness White states that 
Covad has proposed such language. Verizon witness White 
explains, however, t h a t Covad's proposed language pertains to the 
loop q u a l i f i c a t i o n process i n e f f e c t - not i n Florida - but i n 
the former B e l l A t l a n t i c j u r i s d i c t i o n s . As a r e s u l t , witness 
White concludes t h a t the a d d i t i o n a l language proposed by Covad 
i s generally inapplicable to Verizon's systems and processes i n 
Florida . 

According to Verizon witness White, i n former B e l l A t l a n t i c 
j u r i s d i c t i o n s , Verizon o f f e r s CLECs access to loop q u a l i f i c a t i o n 
information i n four ways: 

(a) LiveWire 
(b) Manual (Extended Query) 
(c) Loop Make-up Inqui r y via Loop F a c i l i t i e s Assignment and 

Control System (LFACS) 
(d) Engineering Query (Engineering Record Request)(TR 124-125) 

Verizon witness White f u r t h e r states t h a t i n F l o r i d a , as i n 
Verizon's other former GTE j u r i s d i c t i o n s , Verizon o f f e r s CLECs 
a si n g l e , mechanized loop q u a l i f i c a t i o n i n q u i r y . According to 
the witness, t h i s transaction provides CLECs with information 
contained i n i t s Wholesale I n t e r n e t Service Engine (WISE) 
database. According to Verizon witness White, the WISE database 
i s the same database accessed by Verizon's r e t a i l representatives 
i n F l o r i d a , and contains a l l the loop q u a l i f i c a t i o n information 
a v a i l a b l e i n the LiveWire database used i n the former Bell 
A t l a n t i c t e r r i t o r y , as well as information normally available 
only through one or more of the other loop q u a l i f i c a t i o n 
transactions o f f e r e d i n those areas. 

Verizon witness White claims t h a t i n s p i t e of providing t h i s 
wealth of information via an automated process, Verizon w i l l , on 
an exceptions basis, when a CLEC makes a s p e c i f i c request to..its-
account manager, manually i n v e s t i g a t e loop q u a l i f i c a t i o n 
i nformation on p a r t i c u l a r loops. According to the witness, 
Verizon provides t h i s information i n the same time and manner as 
i t would provide t h i s information to i t s e l f . 
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Verizon witness White f u r t h e r claims t h a t Covad's proposed 
a d d i t i o n a l i n t e r c o n n e c t i o n agreement language does not a p p l y t o 
the process i n place i n F l o r i d a . Witness White p r o v i d e s the 
f o l l o w i n g example t o i l l u s t r a t e h i s p o i n t : 

Covad has proposed t h a t i t should be able t o submit an 
Extended Query i n c e r t a i n i n s t a n c e s . But t h i s i s not 
a t r a n s a c t i o n used i n F l o r i d a or Verizon's o t h e r former 
GTE j u r i s d i c t i o n s . I n a d d i t i o n , Covad has proposed 
t h a t Verizon should respond t o i t s manual loop 
q u a l i f i c a t i o n requests i n one business day. As noted 
above, Verizon does not have a manual loop 
q u a l i f i c a t i o n process. And, even when Ve r i z o n manually 
i n v e s t i g a t e s loop i n f o r m a t i o n f o r a p a r t i c u l a r loop on 
an e x c e p t i o n s b a s i s , the a p p r o p r i a t e s t a n d a r d i s t h a t 
V e r i z o n p r o v i d e Covad w i t h t h a t i n f o r m a t i o n i n the same 
time and manner t h a t i t p r o v i d e s t h e i n f o r m a t i o n t o 
i t s e l f . 

Since Covad acknowledges t h a t Verizon's extended query 
process i n not a v a i l a b l e i n F l o r i d a , t h a t sub-issue i s r e s o l v e d , 
l e a v i n g the sub-issues o f Covad's proposed r e v i s e d a d d i t i o n a l 
language, manual loop q u a l i f i c a t i o n and the i n t e r v a l f o r manual 
loop q u a l i f i c a t i o n . 

Witnesses Evans and Clancy s t a t e t h a t Covad should be able 
t o submit a manual loop q u a l i f i c a t i o n request i n i n s t a n c e s when 
the V e r i z o n customer l i s t i n g i s d e f e c t i v e , not j u s t i n cases 
where t he Ver i z o n database does not c o n t a i n a l i s t i n g . The 
a p p l i c a b l e standard f o r t h i s p o r t i o n o f the i s s u e i s p a r i t y . As 
e x p l a i n e d i n i t s arguments above, V e r i z o n F l o r i d a has no manual 
loop q u a l i f i c a t i o n system i n place t o s e r v i c e e i t h e r i t s r e t a i l 
or wholesale o p e r a t i o n s . That being the case, V e r i z o n should not 
be r e q u i r e d t o p r o v i d e such a system t o i t s CLEC customers. The 
process Covad r e f e r s t o i s a p p l i c a b l e o n l y t o the former B e l l 
A t l a n t i c t e r r i t o r y . V e r i z o n has e x p l a i n e d t h a t i n c e r t a i n 
i n s t a n c e s i t can, on....an exception-s. b a s i s , manually i n v e s t i g a t e 
l o o p q u a l i f i c a t i o n i n f o r m a t i o n f o r Covad. However, conducting 
such i n v e s t i g a t i o n s as an ex c e p t i o n does not t r a n s l a t e i n t o 
V e r i z o n having an e s t a b l i s h e d manual loop q u a l i f i c a t i o n process. 
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Covad f u r t h e r a s s e r t s t h a t Verizon should be r e q u i r e d t o 
perform manual loop q u a l i f i c a t i o n s a t no a d d i t i o n a l charge when 
i t has been proven t h a t t h e i n f o r m a t i o n i n Verizon's e l e c t r o n i c 
database i s d e f e c t i v e . V e r i z o n r e f u t e s Covad's c l a i m and c i t e s 
the V i r g i n i a 271 Order $34 s t a t i n g the FCC "has never r e q u i r e d 
incumbent LECs t o ensure the accuracy of t h e i r loop q u a l i f i c a t i o n 
databases." Verizon reasons, t h e r e f o r e , t h a t t h e r e i s no basis 
f o r Covad's ass e r t e d r i g h t t o o b t a i n loop q u a l i f i c a t i o n 
i n f o r m a t i o n manually when e l e c t r o n i c database i n f o r m a t i o n i s 
shown t o be d e f e c t i v e . 

Since V e r i z o n F l o r i d a ' s r e t a i l o p e r a t i o n s access the same 
database as do i t s CLEC customers, whenever V e r i zon submits a 
query f o r loop q u a l i f i c a t i o n i t i s s u b j e c t t o t h e same data 
q u a l i t y c o n d i t i o n s as i t s CLEC customers. Whenever Verizon 
o b t a i n s i n a c c u r a t e data from t h a t database, i t i n c u r s a d d i t i o n a l 
c o s t s i n h e r e n t i n o b t a i n i n g c o r r e c t data. As i t stands, both 
V e r i z o n and i t s CLEC customers are subj ect t o the same data 
i n t e g r i t y and cost issues r e l a t i n g t o r e c e i v i n g bad data. 
V e r i z o n i s not i n the business o f s e l l i n g loop i n f o r m a t i o n f o r 
p r o f i t , b ut i s r e q u i r e d t o p r o v i d e t h i s i n f o r m a t i o n , as s t a t e d , 
from t h e same database i t uses. I f Verizon were i n such a 
business, we might take a d i f f e r e n t stance r e g a r d i n g who should 
bear a d d i t i o n a l cost i n r e p a i r i n g a d e f e c t i v e p r o d u c t . 

F i n a l l y , Covad argues t h a t Verizon should be r e q u i r e d t o 
r e t u r n loop i n f o r m a t i o n w i t h i n i n t e r v a l s proposed i n i t s 
arguments. Our d i s c u s s i o n o f Issue 13 r e g a r d i n g e s t a b l i s h m e n t 
of i n t e r v a l s f o r LSCs l a r g e l y a p p l i e s t o t h i s i s s u e . The 
i n t e r v a l s ordered by the Commission i n Docket No. 000121C-TP 
should c o n t i n u e t o apply t o t h i s i s sue. Covad was a p a r t y t o 
t h a t docket and was a s i g n a t o r y t o the r e s u l t i n g performance 
measures s e t t l e m e n t agreement w i t h Verizon. 

D e c i s i o n 

We agree, f i r s t y '-that V e r i z o n has no manual loop 
q u a l i f i c a t i o n process t h a t a p p l i e s i n F l o r i d a . Second, as w i t h 
o t h e r issues r e g a r d i n g performance i n t e r v a l s , such i n t e r v a l s 
s h ould be set on an ILEC-by-ILEC basis i n the s t a t e . That 
process would p r o v i d e equal standards f o r t h e p a r t i e s , as w e l l 
as p r o v i d e r e s u l t s t h a t enable comparison across CLECs. F i n a l l y , 
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the standard of performance by Verizon should be p a r i t y ; Verizon 
should not be required to provide Covad, or other CLECs, wi t h 
i n t e r v a l s shorter than what i t provides t o i t s e l f . 

The terms, conditions and i n t e r v a l s t h a t apply to Verizon's 
manual loop q u a l i f i c a t i o n process w i t h Covad s h a l l be governed 
by Verizon Florida's current loop q u a l i f i c a t i o n processes, and 
by the i n t e r v a l s contained i n Commission Order No. PSC-03-0761-
PAA-TP. I f Covad believes that the i n t e r v a l s set i n Order No. 
PSC-03-0761-PAA-TP are inappropriate, Covad i s encouraged t o 
p a r t i c i p a t e i n futu r e performance measure reviews. The 
appropriate venue f o r modifying Verizon's performance metrics i s 
i n Docket No. 000121C-TP. 

XVI. CONTESTING THE PREQUALIFICATION REQUIREMENT FOR AN ORDER 
OR SET OF ORDERS 

Arguments 

Covad of f e r e d no d i r e c t or r e b u t t a l testimony on t h i s issue; 
however, i n i t s post-hearing b r i e f , Covad states t h a t f o r c e r t a i n 
order types, Verizon has agreed to accept Covad service orders 
without regard t o whether they have been p r e q u a l i f i e d . As a 
r e s u l t , Covad i s seeking the i n c l u s i o n of language i n i t s 
interconnection agreement with Verizon t h a t would preserve i t s 
r i g h t to contest the p r e q u a l i f i c a t i o n "requirement" f o r an order 
or set of orders. I n i t s post-hearing b r i e f , Covad states that 
i t seeks t h i s remedy because Veri zon's order p r e q u a l i f i c a t i o n 
t o o l has proven to be unr e l i a b l e on c e r t a i n order types. 

As an added measure Covad states t h a t , i n the event Covad 
uncovers s i g n i f i c a n t and pervasive problems with Verizon 1s 
p r e q u a l i f i c a t i o n t o o l f o r an order or sets of orders, i t seeks 
to reserve i t s r i g h t t o contest any requirement that such orders 
must pass p r e q u a l i f i c a t i o n . Covad r e i t e r a t e s t h i s p o s i t i o n i n 
i t s post hearing b r i e f and adds that i t should not be forced to 
-use 'this t o o l , p a r t i c u l a r l y when i t ofte n incorrectly-precludes 
Covad from ordering loops. 

In i t s post hearing b r i e f , Covad also states that there i s 
no basis f o r Verizon to require that CLECs pre q u a l i f y loops. 
According to Covad, i n the UNE Remand Order, the FCC stated th a t : 
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[we] c l a r i f y that pursuant t o our e x i s t i n g r u l e s , an 
incumbent LEC must provide the requesting c a r r i e r w i t h 
nondiscriminatory access t o the same d e t a i l e d 
information about the loop t h a t i s a v a i l a b l e to the 
incumbent, so that the requesting c a r r i e r can ma ke an 
independent judgement about whether the loop i s capable 
of supporting the advanced services equipment the 
requesting c a r r i e r intends t o i n s t a l l . 

Covad argues that the FCC appears t o contemplate expressly that 
p r e q u a l i f i c a t i o n by the ILEC i s not a p r e r e q u i s i t e f o r ordering 
a loop. Covad o f f e r s that the FCC has determined that i f a CLEC 
wanted to use raw data from an ILEC7 s databases t o construct i t s 
own loop p r e q u a l i f i c a t i o n t o o l , the CLEC should be free to do so. 
Covad f u r t h e r o f f e r s that i n addressing a request f o r a r b i t r a t i o n 
of SBC's obli g a t i o n s under the SBC/Ameritech Merger Conditions, 
the Common Carrier Bureau of the FCC stated t h a t "the question 
of implementing an enhancement t o SBC's OSS t h a t would allow 
CLECs to skip the loop q u a l i f i c a t i o n process f o r loops less than 
12,000 feet i n length appears t o be a question of f a c t , i . e . , 
whether SBC i s capable of d e l i v e r i n g such an enhancement across 
i t s 13-state region i n response to CLEC requests during the 
co l l a b o r a t i v e sessions." Covad opines t h a t t h i s suggests that 
i f bypass of p r e q u a l i f i c a t i o n were t e c h n i c a l l y f e a s i b l e , the FCC 
(via Common Carrier Bureau decision) would authorize i t . Covad 
argues that the FCC Common Carrier Bureau gave no i n d i c a t i o n that 
p r e q u a l i f i c a t i o n of orders was mandated f o r CLECs. Covad points 
out that when Verizon implemented i t s mechanized loop 
q u a l i f i c a t i o n charge, Verizon waived the charge f o r CLECs that 
chose not to consult the database before placing t h e i r orders. 
Covad argues that Verizon was therefore recognizing the op t i o n a l 
nature of p r e q u a l i f i c a t i o n . 

Covad sums up s t a t i n g there i s c l e a r l y no basis f o r Verizon 
to r e q u i r e that Covad p r e q u a l i f y orders, and there i s no doubt 
that Covad should have the r i g h t t o contest the p r e q u a l i f i c a t i o n 
requirement for an order, ..or set--of : orders, i f Covad finds 
problems with Verizon's p r e q u a l i f i c a t i o n t o o l f o r an order, or 
set of orders. Covad argues that Verizon already allows Covad 
t o bypass the p r e q u a l i f i c a t i o n requirement f o r c e r t a i n types of 
orders. According to Covad, there i s then no reason that Verizon 
should mandate p r e q u a l i f i c a t i o n f o r a l l orders. 
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Verizon witness White states t h a t t h i s issue pertains t o 
Covad * s o b l i g a t i o n t o pr e q u a l i f y i t s xDSL-capable loop orders. 
The witness states that Verizon has agreed that Covad may 
challenge Verizon's determination t h a t a p a r t i c u l a r loop, or set 
of loops, i s not q u a l i f i e d f o r the xDSL type that Covad seeks t o 
deploy on that loop. However, witness White asserts that Covad 
has proposed changing t h i s language to allow i t ro contest the 
very requirement that i t p r e q u a l i f y i t s xDSL-capable loop orders. 

Verizon witness White states that i n order f o r a CLEC to 
provide xDSL service over a loop, i t i s essential t h a t the loops 
possess the appropriate technical c a p a b i l i t i e s . The witness 
contends that the p r e q u a l i f i c a t i o n process, described i n his 
discussion of Issue No. 32, provides CLECs with information on 
the t e c h n i c a l c a p a b i l i t i e s of those loops, i n c l u d i n g a l l the 
information necessary for the CLEC t o determine whether the loop 
can support the p a r t i c u l a r xDSL type that i t seeks to deploy. 
The Verizon witness concludes that Verizon expects t h a t CLECs 
have p r e q u a l i f i e d t h e i r xDSL orders before submitting them. 

Witness White again notes t h a t Covad may dispute Verizon's 
determination that a p a r t i c u l a r loop or set of loops does not 
meet the necessary technical s p e c i f i c a t i o n s to handle the 
advanced services t h a t Covad seeks t o provide. The witness 
observes that i n the event t h a t Covad does dispute Verizon's 
determination, Verizon has f u r t h e r agreed t h a t , at Covad's option 
and where avail a b l e f a c i l i t i e s e x i s t , Verizon w i l l p r o v i s i o n any 
such contested order or set of orders, except where i t w i l l 
impair voice service to the end user, pending r e s o l u t i o n of the 
p a r t i e s ' dispute v i a the dispute r e s o l u t i o n procedures i n the 
p a r t i e s ' agreement. 

The Verizon witness contends that although Covad has 
proposed t o change only one word i n the provis i o n at issue, i t s 
proposal would dramatically change the purpose of t h i s p r o v i s i o n , 
by allowing Covad to argue that the p r e q u a l i f i c a t i o n requirement 
f o r a particula-r class of xDSL loops — or f o r a l l xDSL. loops... 
should be eliminated. The witness states that Covad's claimed 
j u s t i f i c a t i o n f o r t h i s change i s t h a t "Verizon's p r e q u a l i f i c a t i o n 
t o o l has proven to be un r e l i a b l e on c e r t a i n orders types." 
Witness White asserts that even i f Covad i s correct and i t i s not 
(nor i s i t clear whether Covad i s r e f e r r i n g to WISE or to the 
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LiveWire database used i n the former B e l l A t l a n t i c j u r i s d i c t i o n s ) 
t h a t would not change the f a c t t h a t a s u b s t a n t i a l percentage of 
the loops i n Verizon's network cannot support any xDSL type. I f 
Covad i s not r e q u i r e d t o p r e q u a l i f y i t s xDSL-capable loop o r d e r s , 
w i t n e s s White cl a i m s t h a t Verizon w i l l r o u t i n e l y be r e q u i r e d t o 
attempt t o p r o v i s i o n Covad's xDSL-capable loop orders where no 
xDSL-capable loop i s a v a i l a b l e and, i n some cases, p e r f o r m work 
t h a t would degrade vo i c e s e r v i c e . 

Verizon w i t n e s s White argues t h a t i t i s e s s e n t i a l t h a t 
o r d e r s f o r advanced s e r v i c e s be p r o v i s i o n e d on loops t h a t possess 
the a p p r o p r i a t e t e c h n i c a l c a p a b i l i t i e s . We agree. The witness 
f u r t h e r s t a t e s t h a t Verizon has agreed t h a t Covad may cha l l e n g e 
Verizon's d e t e r m i n a t i o n t h a t a p a r t i c u l a r l o op, o r set of loops, 
i s n ot q u a l i f i e d f o r the xDSL type t h a t Covad seeks t o deploy on 
t h a t loop. However, witness White contends Covad has proposed 
changing t h i s language t o a l l o w i t t o c o n t e s t t h e very 
requirement t h a t i t p r e q u a l i f y i t s xDSL-capable loop o r d e r s . 
V e r i z o n has a process i n place f o r Covad t o challenge a 
d e t e r m i n a t i o n on a p a r t i c u l a r loop. 

D e c i s i o n 

I t i s e s s e n t i a l t h a t orders f o r advanced s e r v i c e s be 
p r o v i s i o n e d on loops t h a t possess t he a p p r o p r i a t e t e c h n i c a l 
c a p a b i l i t i e s . V e r i z o n has given Covad the r i g h t t o challenge a 
r u l i n g of d i s q u a l i f i c a t i o n made by Ve r i z o n . We f i n d no 
co m p e l l i n g reason t o recommend a change i n the wording o f the 
agreement. 

X V I I . INTERVAL FOR PROVISIONING LOOPS 

Arguments 

According t o Covad witnesses Evans and Clancy, Verizon 
should p r o v i s i o n loops w i t h i n t h e s h o r t e s t o f e i t h e r : (1) the 
i n t e r v a l -fehat-A/erizon provides i t s e l f ; (2) the Commission-adopted-
i n t e r v a l ; or (3) t e n business days f o r loops needing 
c o n d i t i o n i n g , f i v e business days f o r stand-alone loops not 
needing c o n d i t i o n i n g , and two business days f o r l i n e shared loops 
not needing c o n d i t i o n i n g . Witnesses Evans and Clancy a s s e r t t h a t 
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these i n t e r v a l s are reasonable and ensure t h a t Covad r e c e i v e s 
reasonable and n o n d i s c r i m i n a t o r y access t o UNE lo o p s . 

Covad witnesses Evans and Clancy s t a t e t h a t w i t h respect t o 
l i n e s h a r i n g , Verizon's c u r r e n t business t a r g e t o f p r o v i s i o n i n g 
loops w i t h i n t h r e e days i s outdat e d and should be s i g n i f i c a n t l y 
shortened. Witnesses Evans and Clancy s t a t e t h a t i f V e r i z o n i s 
c l a i m i n g t h a t i t provides good performance on loop p r o v i s i o n i n g 
i n t e r v a I s , then i t should be t h e goal o f the Commiss i o n t o 
c o n t i n u a l l y seek t o r a i s e the bar and have t he i n t e r v a l s 
s hortened i n order t o b r i n g advanced s e r v i c e s t o F l o r i d a 
consumers more q u i c k l y . T h i s concept was e x p l o r e d by t h e New 
York DSL C o l l a b o r a t i v e and i n Tec h n i c a l Conferences r e l a t e d t o 
New York Case 00-C-0127 i n J u l y and August 200 0 a c c o r d i n g t o 
witnesses Evans and Clancy. The witnesses s t a t e t h a t t h e 
p a r t i c i p a n t s discussed s t a r t i n g t h e Line Sharing i n t e r v a l a t 
t h r e e days and r e v i s i t i n g t h e i n t e r v a l t o p r o g r e s s i v e l y reduce 
i t , f i r s t t o two days, and p o s s i b l y t o a s i n g l e day. This 
r e d u c t i o n was based upon t h e s i g n i f i c a n t d i f f e r e n c e i n the amount 
o f work r e q u i r e d t o d e l i v e r a l i n e shared s e r v i c e r a t h e r than a 
stand-alone s e r v i c e , a c c o r d i n g t o witnesses Evans and Clancy. 

Witnesses Evans and Clancy argue t h a t f o r l i n e s h a r i n g , the 
loop a l r e a d y e x i s t s and i s working since the v o i c e l i n e i s i n 
s e r v i c e . The Covad witnesses s t a t e they have become aware t h a t 
the h o t - c u t process c a l l s f o r a l l the p r e - w i r i n g t o be completed 
w i t h i n two days. The witnesses argue t h a t since t h e c r o s s - w i r i n g 
and assignment requirements f o r l i n e s h a r i n g are l e s s than those 
r e q u i r e d f o r hot c u t s , and t h e r e i s no ' c o o r d i n a t i o n requirement, 
V e r i z o n should recognize these f a c t s and reduce the l i n e s h a r i n g 
i n t e r v a l t o two days. As support f o r t h e i r argument, the 
witne s s e s p o i n t t o a r e d u c t i o n i n the l i n e s h a r i n g p r o v i s i o n i n g 
i n t e r v a l t o two days by Ver i z o n i n cases where the s p l i t t e r i s 
ILEC-owned and r e q u i r e s an a d d i t i o n a l assignment s t e p . 

I n d i s c u s s i n g Verizon's c u r r e n t i n t e r v a l f o r l i n e - s h a r e d 
loop- -orders, Verizon witnesses K e l l y and White s t a t e thafe.-i-f ..no 
f a c i l i t y m o d i f i c a t i o n s are necessary, Verizon's standard 
p r o v i s i o n i n g i n t e r v a l i s t h r e e business days. This same th r e e 
business day i n t e r v a l a p p l i e s t o r e t a i l o r d e r s , a c c o r d i n g t o the 
w i t n e s s e s , because l i n e - s h a r e d loops are o f f e r e d on a 
s t a n d a r d - i n t e r v a l b a s i s , and Ver i z o n cannot a d j u s t the due dates 
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for these orders based on i t s workload and i t s a v a i l a b l e work 
force. Witnesses Kel l y and White state t h a t the three business 
day i n t e r v a l provides Verizon with needed time i n which to 
rea l l o c a t e i t s work force t o meet spikes i n demand f o r both 
line-shared loops and a l l of the other wholesale and r e t a i l 
products and services t h a t must be provisioned i n Verizon's 
c e n t r a l o f f i c e s each day. According to the Verizon witnesses, 
when a CLEC orders a line-shared loop, Verizon personnel i n a 
ce n t r a l o f f i c e receive that order on "Day 1." Any necessary work 
force management tasks can take place on "Day 2 , " i n order to 
enable Verizon t o meet the provisioning i n t e r v a l on "Day 3." 
Witnesses Kelly and' White state that i f the i n t e r v a l f o r 
line-shared loops were reduced to two business days, as Covad 
witnesses propose i n t h e i r testimony, Verizon would be required 
to p r i o r i t i z e l i n e - s h a r i n g orders over other orders - in c l u d i n g 
orders f o r voice service - i n order to meet the shortened 
standard i n t e r v a l . The Verizon witnesses acknowledge that 
Verizon does, on occasion, complete a CLEC s order f o r a 
line-shared loop w i t h i n two business days, i n which case Verizon 
informs the CLEC that the pr o v i s i o n i n g work has been completed. 

Covad was asked by our s t a f f why Verizon should p r o v i s i o n 
loops at an i n t e r v a l unique to Covad. Covad responded that 
because Verizon c o n s i s t e n t l y meets i t s performance standard i n 
t h i s area, that i s evidence t h a t Verizon i s being allowed too 
much time t o provision loops. Covad indicated t h a t f o r l i n e -
shared loops, shorter i n t e r v a l s are warranted. We do not believe 
the mere f a c t t h a t Verizon i s meeting i t s current i n t e r v a l 
demonstrates t h a t Verizon's i n t e r v a l s are too long. 

I n t e r v a l s f o r the pr o v i s i o n i n g of loops should be those set 
f o r t h i n Commission Order No. PSC-03-0761-PAA-TP e s t a b l i s h i n g the 
metrics contained i n the settlement agreement as Verizon's 
permanent performance measures applicable to a l l of Verizon's 
CLEC customers i n Docket No. 000a2-lG-TP. These i n t e r v a l s should 
not be contained w i t h i n the p a r t i e s ' interconnection agreement. 
Again, i f Covad believes t h a t the i n t e r v a l s set i n Order No. PSC-
03-07 61 -PAA-TP are inappropriate, Covad i s encouraged to 
p a r t i c i p a t e i n fu t u r e performance measure reviews. The 
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a p p r o p r i a t e venue f o r m o d i f y i n g Verizon's performance m e t r i c s i s 
i n Docket No. 000121C-TP. 

X V I I I . LINE AND STATION TRANSFERS ("LSTs") TO PROVISION COVAD 
LOOPS 

Arguments 

Covad d i d not p r o v i d e any te s t i m o n y on Issue 35, and i n 
responding t o d i s c o v e r y , Covad s a i d i t "considers the r e s o l u t i o n 
o f V e r i z o n and Covad's d i f f e r e n c e s over Issue 35" t o be p u r e l y 
l e g a l i n nat u r e and w i l l be b r i e f e d a t the c o n c l u s i o n o f the 
he a r i n g . I n i t s b r i e f , Covad p o i n t s out t h a t should we a l l o w 
V e r i z o n t o impose a charge f o r t h e LST, the f i r s t step f o r 
Ver i z o n i n the performance o f an LST should be Covad's approval 
f o r t h e LST. Covad b e l i e v e s i t should be given a choice of 
"whether or not i t wants the LST conducted." According t o Covad, 
LSTs should be p r o v i d e d a t no charge because Verizon's r e t a i l 
customers are not charged f o r the LST. Covad a l s o i n c l u d e s i n 
i t s b r i e f a d e s c r i p t i o n o f a " f o r w a r d - l o o k i n g network" where 
loops c a r r y both v o i c e and DSL-based t r a f f i c , e l i m i n a t i n g the 
need f o r LSTs. According t o the Pennsylvania P u b l i c U t i l i t i e s 
Commission's T e n t a t i v e Order, 2002 WL 31664693, Covad says the 
PUC was not convinced " t h a t the c o s t s proposed f o r l i n e s t a t i o n 
t r a n s f e r are not d u p l i c a t i v e o f costs a l r e a d y recovered on a 
r e c u r r i n g c o s t b a s i s " and t h a t t h e r e i s added concern t h a t "such 
charge c o u l d be d i s c r i m i n a t o r y i n t h a t i t imposes an a d d i t i o n a l 
c o s t on customer m i g r a t i o n . " 

Verizon a l s o " c o n s i d e r s Issue 35 t o i n v o l v e a p u r e l y l e g a l 
d i s p u t e " and d i d not p r o v i d e any t e s t i m o n y on the i s s u e . I n i t s 
p o s t - h e a r i n g b r i e f , V e r i z o n i n d i c a t e d t h a t Covad, among o t h e r 
CLECs, had p a r t i c i p a t e d i n the New York DSL C o l l a b o r a t i v e . I n 
the DSL C o l l a b o r a t i v e , t h e p a r t i e s had developed a process f o r 
c o n d u c t i n g LSTs and had agreed " [ t ] h i s new process w i l l be 
a p p l i e d t o a l l cases where Ve r i z o n encounters the customer on DLC 
and where Vexizon can a u t o m a t i c a l l y r e a s s i g n the customer to*.a*,< 
spare copper f a c i l i t y . This e f f o r t i n v o l v e s a d d i t i o n a l 
i n s t a l l a t i o n work, i n c l u d i n g a d i s p a t c h , and w i l l r e q u i r e an 
a d d i t i o n a l charge." V e r i z o n c o n t i n u e s i n i t s b r i e f and says i t 
i s c o l l a b o r a t i n g w i t h Covad and o t h e r CLECs i n the development 
o f a process whereby a r e q u e s t i n g CLEC may " i n d i c a t e on an or d e r -
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by-order b a s i s , whether they wish t o have an LST performed." I n 
a d d i t i o n , V e r i z o n a l l e g e s Covad "should remain bound t o the terms 
of t h e agreement reached through the DSL C o l l a b o r a t i v e , which 
does not p e r m i t Covad t o request LSTs f o r p a r t i c u l a r o r d e r s . " 
A l s o , Verizon's b r i e f s t a t e s Covad agreed t h a t LSTs " w i l l r e q u i r e 
an a d d i t i o n a l charge" and t h a t Covad i s mistaken i n i t s b e l i e f 
t h a t Verizon does not charge i t s own customers f o r LSTs. Verizon 
s t a t e s t h a t i t assesses the same charge f o r an LST, however, the 
f a c t t h a t i t e l e c t s t o not pass on those charges t o i n d i v i d u a l 
r e t a i l customers i s i r r e l e v a n t ; Covad i s able t o charge i t s 
customers the same r a t e r e g a r d l e s s of whether or not an LST was 
i n v o l v e d . 

A l i n e and s t a t i o n t r a n s f e r (LST) may be necessary under 
some circumstances f o r the deployment o f xDSL and i s brought i n t o 
p l a y when a customer must be r e l o c a t e d from an e x i s t i n g d i g i t a l 
l o o p c a r r i e r (DLC) t o a spare or f r e e d up non-loaded copper 
f a c i l i t y . The p a r t i e s ' arguments above i n d i c a t e the LST process 
was developed by V e r i z o n and a c o l l a b o r a t i v e o f CLECs i n New 
York. I n t h a t r e g a r d , Covad was asked t o e x p l a i n why i t should 
not be s u b j e c t t o the c o l l a b o r a t i v e agreement reached i n New York 
concerning LSTs. Covad responded t h a t LSTs were being performed 
by V e r i z o n t o p r o v i d e xDSL s e r v i c e when Verizon's DLCs were not 
upgraded t o p r o v i d e xDSL c a p a b i l i t i e s and t h a t i n i t i a l l y V e rizon 
d i d not charge f o r LSTs. However, Covad e l a b o r a t e d t h a t Verizon 
had asked the New York Commission t o r e c o n s i d e r t h e cost o f 
pe r f o r m i n g an LST, and the New York Commission had done so w i t h 
the c o s t o f LSTs t o be developed i n UNE proceedings. Covad's 
statements i n d i c a t e i t was aware LSTs i n v o l v e d a d d i t i o n a l c o s t s , 
and the f a c t V e r i z o n d i d not i n i t i a l l y charge f o r LSTs i s not 
a p p l i c a b l e because V e r i z o n asked f o r and r e c e i v e d r e c o n s i d e r a t i o n 
on t h a t very i s s u e . A d d i t i o n a l l y , when Covad a l l e g e s t h a t LSTs 
should not be subj ect t o a d d i t i o n a l charges because loop costs 
are d e r i v e d from T o t a l Element Long Run In c r e m e n t a l Cost (TELRIC) 
p r i n c i p l e s and are a l r e a d y i n c l u d e d i n the development of the 
incumbent LEC's l i n e charges, i t f a i l s t o p r o v i d e any such TELRIC 
cost s t u d i e s . A l s o , when.^Covad.. cites^.-the. Pennsylvania PUC's 
t e n t a t i v e order t h a t i n d i c a t e d the PUC was no t convinced t h a t the 
c o s t s proposed f o r l i n e s t a t i o n t r a n s f e r s are not d u p l i c a t i v e , 
i t f a i l e d t o p r o v i d e how LSTs were d u p l i c a t i v e and al r e a d y being 
recovered. I n a d d i t i o n , Covad's a l l e g a t i o n t h a t Verizon should 
not be able t o assess LST charges because i t does not do so f o r 
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i t s own customers was explored by s t a f f i n an i n t e r r o g a t o r y , and 
s t a f f b e l i e v e s Covad may e l e c t t o not pass on the costs 
a s s o c i a t e d w i t h an LST i n the same manner as Verizon. 

Regarding the performance o f an LST, Verizon's p o s i t i o n i s 
weakened when i t a l l e g e s t h a t Covad has alr e a d y agreed t o LSTs 
being performed i n a l l cases and then i n c l u d e s a process being 
developed i n c o o r d i n a t i o n w i t h Covad and oth e r CLECs, whereby a 
CLEC may request t o have an LST performed on a case-by-case 
b a s i s . The i n c l u s i o n o f the LST process under development a l l o w s 
g r e a t e r f l e x i b i l i t y t o a CLEC i n the p r o v i s i o n i n g of xDSL 
s e r v i c e s . Since the p a r t i e s recognize t h a t LSTs impose 
a d d i t i o n a l charges on CLECs, they should approve whether or not 
the LST should be performed. 

Decision 

R e i t e r a t i n g , i t i s a p p r o p r i a t e f o r Ver i z o n t o charge f o r 
LSTs. Covad does not have t o pass on the cost o f the LST t o a 
p a r t i c u l a r customer and Covad may request an LST on a case by 
case basis s i n c e Covad i n c u r s an a d d i t i o n a l cost f o r an LST and 
should be able t o c o n t r o l whether or not i t wants t he LST 
performed. A c c o r d i n g l y , V e r i z o n - F l o r i d a , f o r a reasonable f e e , 
s h a l l perform l i n e and s t a t i o n t r a n s f e r s (LST)s f o l l o w i n g Covad's 
approval . 

XIX. LINE SHARING WHERE AN END-USER CUSTOMER RECEIVES VOICE 
SERVICES FROM RESELLER 

Arguments 

V e r i zon p r o v i d e d no d i r e c t or r e b u t t a l testimony on t h i s 
i s s u e ; i n s t e a d , V e r i zon chose t o e s t a b l i s h i t s p o s i t i o n w i t h 
t r a n s c r i p t s from o t h e r s t a t e commission hearings and w i t h i t s 
responses t o i n t e r r o g a t o r i e s and d e p o s i t i o n q u e s t i o n s , a l l o f 
which have been entered i n t o t h e r e c o r d as e x h i b i t s i n t h i s 
proceeding. S i m i l a r l y , w h i l e Covad f i l e d - d i r e c t t estimony, i t 
pr o v i d e d no r e b u t t a l testimony on t h i s issue. A l t e r n a t i v e l y , 
Covad also chose t o f u r t h e r e s t a b l i s h i t s p o s i t i o n w i t h 
t r a n s c r i p t s from o t h e r s t a t e commission hearings and w i t h i t s 
responses t o i n t e r r o g a t o r i e s and d e p o s i t i o n q u e s t i o n s ; a l l o f 
which have been entered i n t o the r e c o r d as e x h i b i t s i n t h i s 
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proceeding. Covad witnesses Evans and Clancy b e l i e v e t h a t 
V e r i z o n should be o b l i g a t e d t o p r o v i d e l i n e s h a r i n g where the 
customer r e c e i v e s v o i c e s e r v i c e from a r e s e l l e r of Verizon's 
s e r v i c e s . They r e f e r t o t h i s form of l i n e s h a r i n g as " l i n e 
p a r t i t i o n i n g . " Witnesses Evans and Clancy s t a t e t h a t " t h e r e i s 
no reason t o deny c o m p e t i t i v e DSL s e r v i c e t o end users who chose 
t o purchase l o c a l v o i c e s e r v i c e s from a r e s e l l e r , r a t h e r than 
V e r i z o n . " They a s s e r t t h a t t h e r e are no l o g i c a l or t e c h n i c a l 
reasons t o deny c o m p e t i t i v e DSL s e r v i c e t o end users who choose 
t o purchase l o c a l v o i c e s e r v i c e s from a r e s e l l e r , r a t h e r than 
V e r i z o n . 

Covad witnesses Evans and Clancy p o i n t out t h a t Verizon 
o f f e r s r e s o l d DSL over r e s o l d v o i c e l i n e s t o i t s r e s a l e 
customers. F u r t h e r , witnesses Evans and Clancy note t h a t i n 
orde r f o r t h i s combination t o be p r o v i s i o n e d , Verizon must w r i t e 
an o r d e r t o cross connect the o f f i c e equipment t h a t p r o v i d e s d i a l 
tone f o r t he v o i c e s e r v i c e and t o t h e s p l i t t e r t e r m i n a t i o n f o r 
the Verizon DSLAM. The Covad witnesses add t h a t " t h i s r e q u i r e s 
the same work f u n c t i o n s be performed t h a t would be performed t o 
w r i t e an order t o d i r e c t a c e n t r a l o f f i c e t e c h n i c i a n t o per f o r i n 
a s i m i l a r cross c o n n e c t i o n t o w i r e t h e exact same o f f i c e 
equipment t o a d i f f e r e n t t e r m i n a t i o n t h a t would be a CLEC 
s p l i t t e r t e r m i n a t i o n . The exact same work f u n c t i o n t o p r o v i s i o n 
r e s o l d DSL would be executed t o p r o v i s i o n Line Sharing on a 
r e s o l d l i n e t h a t Covad r e f e r s t o as ^Line P a r t i t i o n i n g ' . " 
Witnesses Evans and Clancy b e l i e v e t h a t t h i s work f u n c t i o n i s the 
same work f u n c t i o n t o p r o v i s i o n t h e a d d i t i o n of r e t a i l DSL t o 
r e t a i l v o i c e , l i n e s h a r i n g . "Covad i s asking t h a t V e r i z o n make 
the v o i c e s e r v i c e s i t p r o v i d e s over t h e voi c e grade p o r t i o n of 
the loop a v a i l a b l e on a r e s a l e b a s i s at t h e same time t h a t i t 
makes the hig h frequency/xDSL p o r t i o n o f t h e loop a v a i l a b l e t o 
Covad as a network element v i a l i n e s h a r i n g . "2:J 

Covad witnesses Evans and Clancy m a i n t a i n t h a t Verizon's 
l i n e p a r t i t i o n i n g p o l i c y i s unreasonable, d i s c r i m i n a t o r y , and 
a n t i - c o m p e t i t i v e . T-he-'-Govad witnesses contend t h a t V erizon' s 
p o l i c y on l i n e s h a r i n g l i m i t s consumer choice and t h e business 
p a r t n e r s h i p s e l e c t i o n a v a i l a b l e t o Verizon voice r e s e l l e r s . The 

2 3 EXH 3, p. 37. 
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witnesses claim that Verizon's p o l i c y has been to the detriment 
of Florida consumers seeking competitive a l t e r n a t i v e s and i s 
therefore " b l a t a n t l y a nti-competitive." Moreover, they contend 
that Verizon's discriminatory treatment of r e s e l l e r s i s c u r r e n t l y 
a f f e c t i n g many requests for service that Covad i s receiving i n 
Florida and could p o t e n t i a l l y increase as consumers move to 
competitive a l t e r n a t i v e s . 

I n the Pennsylvania Hearing Transcript, Verizon counsel 
Panner defines l i n e sharing as when Verizon provides the voice 
and then the high frequency p o r t i o n of the loop i s unbundled for 
the purposes of a CLEC providing data services. I n addi t i o n , 
counsel Panner defines l i n e p a r t i t i o n i n g as when a CLEC i s 
r e s e l l i n g Verizon's voice service. Verizon counsel Panner 
believes that whether Verizon has an o b l i g a t i o n t o unbundle the 
high frequency p o r t i o n of the loop where there i s resale of voice 
i s a "pure issue of law." Counsel Panner maintains t h a t Verizon 
has not been held to have that o b l i g a t i o n . 

Verizon's reasoning f o r i t s l i n e p a r t i t i o n i n g p o l i c y was 
proffered. Verizon indicates that i t s decision not to provide 
l i n e p a r t i t i o n i n g i s based on i t s lack of l e g a l o b l i g a t i o n to do 
so, not on any technical reasons. Verizon notes that l i n e 
p a r t i t i o n i n g involves a t h i r d party, the voice r e s e l l e r . Verizon 
maintains t h a t i t can not permit an ALEC to obtain unbundled 
access to the High Frequency Portion of the Loop (HFPL) where a 
r e s e l l e r was providing voice service without the r e s e l l e r ' s 
consent. Verizon suggests that i n the matter of l i n e 
p a r t i t i o n i n g , d e t a i l e d rules need t o be developed with respect 
to Verizon's r e s p o n s i b i l i t i e s toward ALECs and that any such 
procedure i s more appropriately developed on an industry-wide 
basis, not i n a b i l a t e r a l a r b i t r a t i o n . 

I n the Pennsylvania hearing, Verizon counsel Panner 
indicated he did not believe that Verizon's l i n e p a r t i t i o n i n g 
p o l i c y i s discriminatory or anti-competitive. Counsel Panner 
contended that i f a r e s e l l e r i s providing voice service the 
customer can get DSL service because Verizon makes DSL service 
a v a i l a b l e f o r resale. Verizon counsel Angstreich added that 
Covad can r e s e l l Verizon's DSL service; however, they cannot get 
DSL service as an unbundled network element. 
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Pursuant t o the p r o h i b i t i o n a g a i n s t d i s c r i m i n a t o r y 
c o n d i t i o n s or l i m i t a t i o n s and the p r o v i s i o n i n g requirements f o r 
the r e s a l e of telecommunications s e r v i c e set f o r t h i n s e c t i o n 
2 5 1 ( c ) ( 4 ) o f the Act, Covad reasons t h a t we should have Ve r i z o n 
make the v o i c e s e r v i c e s i t p r o v i d e s over t he voi c e grade p o r t i o n 
o f t h e loop a v a i l a b l e on a r e s a l e b a s i s a t the same time t h a t i t 
makes the h i g h frequency/xDSL p o r t i o n of the loop a v a i l a b l e t o 
Covad as a network element v i a l i n e s h a r i n g . Covad witnesses 
Evans and Clancy c l a i m t h a t Verizon's c u r r e n t l i n e p a r t i t i o n i n g 
p o l i c y i s d i s c r i m i n a t o r y and a n t i - c o m p e t i t i v e because i t l i m i t s 
the business p a r t n e r s h i p s a v a i l a b l e t o Verizon v o i c e r e s e l l e r s 
and l i m i t s consumer choice. 

Decision 

However, the FCC s t a t e d i n Verizon's V i r g i n i a 271 Order t h a t 
"we disagree w i t h Covad t h a t Verizon i s o b l i g a t e d t o p r o v i d e 
access t o the h i g h frequency p o r t i o n o f the loop when the 
customer's vo i c e s e r v i c e i s being p r o v i d e d by a r e s e l l e r , and not 
by V e r i z o n . Our r u l e s do not r e q u i r e incumbent LECs t o p r o v i d e 
access t o the h i g h frequency p o r t i o n o f the loop when the 
incumbent i s not p r o v i d i n g v o i c e s e r v i c e over the l o o p . " 2 4 

A d d i t i o n a l l y , t h e FCC has made s i m i l a r f i n d i n g s elsewhere 
l i m i t i n g t h e ILECs' o b l i g a t i o n t o p r o v i d e l i n e s h a r i n g t o those 
i n s t a n c e s where the ILEC i s the vo i c e p r o v i d e r on the l o o p . 2 5 

Moreover, we do not b e l i e v e Verizon's c u r r e n t l i n e p a r t i t i o n i n g 
p o l i c y i s d i s c r i m i n a t o r y o r a n t i - c o m p e t i t i v e because Verizon does 
p e r m i t t he r e s a l e o f i t s DSL s e r v i c e over r e s o l d v o i c e l i n e s so 
t h a t customers purchasing r e s o l d v o i c e are able t o o b t a i n DSL 

2 4 Memorandum Opinion and Order, Application by Verizon V i r g i n i a Inc., 
Verizon Long Distance V i r g i n i a , Inc., Verizon Enterprise Solutions V i r g i n i a Inc., 
Verizon Global Networks Inc., and Verizon Select Services of V i r g i n i a Inc., for 
Authorization to Provide In-Region, InterLata Services i n V i r g i n i a , FCC 02-297, 
1 151 (October, 30, 20"62) ("Virginia 271 Order") . 

2 5 Deployment of Wireline Services Offering Advanced Telecommunications 
Capability, Third Report and Order i n CC Docket No. 98-147, Fourth Report and 
Order i n CC Docket No. 96-98, 14 FCC Red 20912 (1999) ("Line Sharing Order"), 
vacated and remanded. United States Telecom Ass'n v. FCC, 290 F.3d 415 (D.C. Cir. 
2002), l i m i t e d stay granted, Nos 00-1012, et a l . (D.C. Cir. Sept. 4, 2002). 
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se r v i c e s from a p r o v i d e r other than V e r i z o n . 2 0 T h e r e f o r e , 
V e r i z o n i s not o b l i g a t e d t o pro v i d e l i n e s h a r i n g where an end-
user customer r e c e i v e s v o i c e s e r v i c e s from a r e s e l l e r . 

XX. INTERVAL FOR COVAD'S LINE SHARING LOCAL SERVICE REQUESTS 

Arguments 

Covad witnesses Evans and Clancy s t a t e t h a t i f a loop i s 
mechanically p r e - q u a l i f i e d by Covad, Verizon should r e t u r n a 
Local Service C o n f i r m a t i o n s (LSC) f o r m e r l y r e f e r r e d t o as Firm 
Order C o n f i r m a t i o n s (FOC) w i t h i n two business hours f o r a l l Covad 
LSRs. Witnesses Clancy and Evans c l a i m t h a t t h i s i n t e r v a l i s 
reasonable and would ensure t h a t Covad i s p r o v i d e d reasonable and 
n o n d i s c r i m i n a t o r y access t o Verizon's OSS. 

According t o Covad, FOCs are c r i t i c a l t o i t s a b i l i t y t o 
p r o v i d e customers w i t h reasonable assurance r e g a r d i n g t h e 
p r o v i s i o n i n g o f t h e i r o r d e r s . According t o Covad, a LSC from 
V e r i z o n confirms t h a t Verizon w i l l d e l i v e r what Covad requested 
and a l l o w s Covad t o i n f o r m a customer t h a t the s e r v i c e they 
requested w i l l be d e l i v e r e d . Covad f u r t h e r s t a t e s t h a t a LSC 
date i s also c r i t i c a l f o r t h e p r o v i s i o n i n g process o f stand-alone 
loops i n t h a t i t i d e n t i f i e s the date V e r i z o n w i l l schedule i t s 
t e c h n i c i a n t o perform i n s t a l l a t i o n work at the end user's 
address. According t o Covad, the end user i s r e q u i r e d t o p r o v i d e 
access t o t h e i r premises, and p o t e n t i a l l y t o n e g o t i a t e access t o 
shared f a c i l i t i e s , where Verizon's t e r m i n a l i s l o c a t e d , a t t h e i r 
premises. Covad s t a t e s t h a t p r o v i d i n g an LSC w i t h i n a s i n g l e day 
f a c i l i t a t e s i t s a b i l i t y t o co n t a c t end users, and assure t h e y 
w i l l be a v a i l a b l e . This c a p a b i l i t y , a c c o r d i n g t o Covad, a s s i s t s 
i n r e s o l v i n g one o f the i n e f f i c i e n c i e s t h a t remains i n the 
p r o v i s i o n i n g process: "No Access" t o the end user's premises f o r 
the V erizon t e c h n i c i a n . According t o Covad, i f the end user i s 
not able t o p r o v i d e access on the o r i g i n a l l y scheduled LSC date, 
Covad can communicate w i t h the end user and get back t o Verizon 
t o reschedule the LSC. Covad contends t h a t the e f f i c i e n c y gained 
by p r o v i d i n g a LSC w i t h i n a s i n g l e day w i l l p r o v i d e s i g n i f i c a n t 
savings t o both Verizon and Covad, w h i l e s i g n i f i c a n t l y improving 
the customer experience. 

2 6 V e r i z o n ' s FCC T a r i f f No. 20, Pa r t I I I , Sec t ion 5 .2 . 
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Covad s t a t e s t h a t w i t h respect t o l i n e s h a r i n g , Verizon's 
c u r r e n t business t a r g e t o f p r o v i s i o n i n g loops w i t h i n t h r e e days 
i s o u t d a t e d and should be s i g n i f i c a n t l y shortened. Covad s t a t e s 
t h a t i f V e r i z o n i s c l a i m i n g t h a t i t p r o v i d e s good performance on 
loop p r o v i s i o n i n g i n t e r v a l s , then i t should be the goal o f the 
Commission t o c o n t i n u a l l y seek t o r a i s e t h e bar and have t he 
i n t e r v a l s shortened i n order t o b r i n g advanced s e r v i c e s t o 
F l o r i d a consumers more q u i c k l y . According t o Covad, t h i s concept 
was e x p l o r e d by t h e New York DSL C o l l a b o r a t i v e and i n T e c h n i c a l 
Conferences r e l a t e d t o New York Case 00-C-0127 i n J u l y and August 
2000. Covad s t a t e s t h a t the p a r t i c i p a n t s discussed s t a r t i n g t he 
Line Sharing i n t e r v a l a t t h r e e days and r e v i s i t i n g the i n t e r v a l 
t o p r o g r e s s i v e l y reduce i t , f i r s t t o two days and p o s s i b l y t o a 
s i n g l e day. According t o Covad, t h i s r e d u c t i o n was based upon 
the s i g n i f i c a n t d i f f e r e n c e i n the amount o f work r e q u i r e d t o 
d e l i v e r a l i n e shared s e r v i c e r a t h e r than a stand-alone s e r v i c e . 

Witnesses Evans and Clancy argue t h a t f o r l i n e s h a r i n g , the 
loop a l r e a d y e x i s t s and i s working since t h e v o i c e l i n e i s i n 
s e r v i c e . The Covad witnesses s t a t e they have become aware t h a t 
the h o t - c u t process c a l l s f o r a l l the p r e - w i r i n g t o be completed 
w i t h i n two days. The witnesses argue t h a t s i n c e the c r o s s - w i r i n g 
and assignment requirements f o r l i n e s h a r i n g are l e s s than those 
r e q u i r e d f o r hot c u t s , and t h e r e i s no c o o r d i n a t i o n requirement, 
V e r i z o n should recognize these f a c t s and reduce the l i n e s h a r i n g 
i n t e r v a l t o two days. As support f o r t h e i r argument, the 
witnesses p o i n t t o a r e d u c t i o n i n the l i n e s h a r i n g p r o v i s i o n i n g 
i n t e r v a l t o two days by V e r i zon i n cases where the s p l i t t e r i s 
ILEC-owned and r e q u i r e s an a d d i t i o n a l assignment step. 

Verizon w i t n e s s Raynor s t a t e s t h a t V e r i z o n takes the 
p o s i t i o n t h a t the i n t e r v a l s f o r these c o n f i r m a t i o n n o t i c e s should 
be s e t i n Docket No. 000121C-TP, where our s t a f f has proposed t o 
adopt the i n t e r v a l s , business r u l e s , and performance standards 
c o n t a i n e d i n the s i m i l a r measurements e s t a b l i s h e d as a c o n d i t i o n 
o f the FCC's app r o v a l of the B e l l A t l a n t i c - G T E merger. According 
t o witness Raynor, Covad has proposed t o e s t a b l i s h s p e c i f i c 
i n t e r v a l s i n i t s i n t e r c o n n e c t i o n agreement t h a t d i f f e r from those 
our s t a f f has proposed. 

Verizon w i t n e s s Raynor s t a t e s t h a t our s t a f f s proposal i n 
Docket No. 000121C-TP, l i k e the measurements under which Verizon 
c u r r e n t l y r e p o r t s i t s performance i n F l o r i d a , c o n t a i n s , i n 
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p e r t i n e n t p a r t , the f o l l o w i n g i n t e r v a l s and performance 
standards: 

(a) F u l l y E l e c t r o n i c / F l o w Through Orders: 

95% w i t h i n 2 system hours 

(b) Orders That Do Not Flow Through: 

UNE non-designed < 10 l i n e s 95% w i t h i n 24 c l o c k hours 

UNE designed < 10 l i n e s 95% w i t h i n 48 c l o c k hours 

UNE non-designed or designed >= 10 l i n e s 95% w i t h i n 72 
cl o c k hours 

The w i t n e s s p o i n t s out t h a t the business r u l e s i n our s t a f f ' s 
prop o s a l a l s o c o n t a i n a number o f e x c l u s i o n s , such as f o r 
non-business days and delays caused by customer reasons. 

V e r i z o n witness Raynor argues t h a t Covad's pr o p o s a l here i s 
ve r y d i f f e r e n t from t h a t i n s t a f f ' s p r o p o s a l i n Docket No. 
000121C-TP. Witness Raynor s t a t e s t h a t Covad has proposed t h a t , 
f o r stand-alone loops, LSCs should be r e t u r n e d w i t h i n 2 business 
hours f o r a l l e l e c t r o n i c a l l y p r e - q u a l i f i e d l o c a l s e r v i c e requests 
f o r stand-alone loops and l i n e s h a r i n g o r d e r s , and w i t h i n 24 
hours f o r a l l l o c a l s e r v i c e requests f o r stand-alone loops t h a t 
are subj ect t o manual p r e - q u a l i f i c a t i o n . According t o the 
Ver i z o n w i t n e s s , Covad * s p r o p o s a l appears t o r e q u i r e 10 0% of 
Verizon's LSCs t o be r e t u r n e d i n the i n t e r v a l s t h a t Covad 
p r e f e r s , as compared t o the 95% on-time s t a n d a r d i n s t a f f ' s 
p r o p o s a l . Witness Raynor f u r t h e r argues t h a t Covad's pr o p o s a l 
a l s o does not pro v i d e a l o n g e r i n t e r v a l f o r e l e c t r o n i c a l l y 
p r e - q u a l i f i e d orders t h a t do not f l o w through, which our s t a f f ' s 
p r o p o s a l does. The Verizon w i t n e s s p o i n t s out t h a t Covad's 
p r o p o s a l does not p r o v i d e f o r l o n g e r i n t e r v a l s f o r o r d e r s o f 10 
or more l i n e s , which our s t a f f ' s p r o p o s a l does. 

Verizon witness Raynor p o i n t s out t h a t n e i t h e r Covad nor any 
ot h e r CLEC suggested any changes t o our s t a f f ' s p r o p o s a l w i t h 
r e s p e c t t o a measurement of LSC t i m e l i n e s s as p a r t o f Docket No. 
000121C-TP. According t o wit n e s s Raynor, as w i t h Issue 4, Covad 
i s again seeking performance measurements t h a t are unique t o i t 
and t h a t cannot e a s i l y be m o d i f i e d . 

I n d i s c u s s i n g Covad's p r o p o s a l s f o r i n c l u d i n g LSC i n t e r v a l s 
i n t he p a r t i e s ' i n t e r c o n n e c t i o n agreement, Verizon w i t n e s s Raynor 
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notes t h a t Covad witnesses Evans and Clancy c l a i m t h e " i n t e r v a l s 
proposed by Covad are i d e n t i c a l t o those s e t f o r t h i n New York's 
c u r r e n t g u i d e l i n e s . " The Verizon w i t n e s s s t a t e s t h a t aside from 
the f a c t t h a t t h e i n t e r v a l s proposed i n t h e i r t e s t i m o n y here are 
not t he same as those c o n t a i n e d i n Covad's proposed language f o r 
i n c l u s i o n i n the p a r t i e s 1 agreement, t h e r e i s no reason f o r the 
F l o r i d a Commission t o i n c l u d e the i n t e r v a l s set out i n the New 
York g u i d e l i n e s i n the p a r t i e s ' agreement. Witness Raynor 
observes t h a t we r e c e n t l y adopted performance measurements t h a t 
apply t o Ve r i z o n ' s performance f o r a l l CLECs i n F l o r i d a , and 
those are the performance standards t h a t govern Verizon's 
performance i n F l o r i d a today. 

According t o Verizon witness Raynor, even i f Covad were 
seeking t o i n c l u d e i n the p a r t i e s ' i n t e r c o n n e c t i o n agreement the 
F l o r i d a measurements p e r t a i n i n g t o LSC i n t e r v a l s , witnesses Evans 
and Clancy would s t i l l be wrong i n c l a i m i n g t h a t Covad " i s not 
seeking t o change the i n d u s t r y - w i d e performance standards." 
Witness Raynor s t a t e s t h a t Covad's proposal a p p a r e n t l y would 
i n c l u d e i n the agreement o n l y t he i n t e r v a l s i n which LSCs are t o 
be r e t u r n e d , but not a l s o the accompanying performance standards 
(e.g., 95% on t i m e ) , business r u l e s , and e x c l u s i o n s , a l l o f which 
are an i n t e g r a l p a r t o f the measurements t h a t t h i s Commission 
adopted. 

The i n t e r v a l s t h a t should be i n e f f e c t f o r Verizon w i t h 
Covad are the i n t e r v a l s ordered by us i n Docket No. 000121C-TP. 
The o n l y p r a c t i c a l way t o mo n i t o r Verizon's performance i s t o 
mon i t o r and analyze t he l e v e l of s e r v i c e p r o v i d e d t o a l l i t s CLEC 
customers. I n doing so, i n t e r v a l s and o t h e r measures o f s e r v i c e 
would by n e c e s s i t y have t o be the same f o r each CLEC i f the 
r e s u l t s are t o have any comparative v a l u e . 

The p r o c e s s i n g o f CLECs' Local Service Requests (LSRs) could 
become unmanageable i f d i f f e r e n t t i m e l i n e s s standards were 
a p p l i e d t o each CLECs LSRs. Both Covad's and Verizon's i n i t i a l 
arguments i n t h e i r t e s t i m o n y r e g a r d i n g i n t e r v a l s are l a r g e l y moot 
a t t h i s p o i n t . These i n i t i a l arguments were based e i t h e r on a 
p r e l i m i n a r y p r o p o s a l by our s t a f f i n Docket Nov 1 000121C-TP, or 
on o t h e r s t a f f recommendations or FCC measures t h a t pre-dated our 
f i n a l order i n Docket No. 00 0121C-TP, which e s t a b l i s h e d 
performance measures f o r V e r i z o n . 
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Decision 

Now t h a t we have approved a s e t t l e m e n t agreement between 
Verizon and i t s major CLEC customers, i n c l u d i n g Covad, i n Docket 
No. 000121C-TP, we have e s t a b l i s h e d a comprehensive set o f 
performance m e t r i c s by which Verizon must abide. We approved t he 
s e t t l e m e n t agreement and a l s o ordered t h a t t h e performance 
measures c o n t a i n e d i n the agreement be set as the u n i f o r m 
performance m e t r i c s by which Verizon i s t o abide f o r a l l i t s CLEC 
customers, i n c l u d i n g Covad. I t would be fun d a m e n t a l l y u n f a i r f o r 
us t o r e q u i r e Verizon t o p r o v i d e l e v e l s o f s e r v i c e q u a l i t y s o l e l y 
t o Covad t h a t would be s u p e r i o r t o those p r o v i d e d t o i t s o t h e r 
CLEC customers. 

The i n t e r v a l s t h a t w i l l apply f o r Covad's l i n e s h a r i n g Local 
Service Requests s h a l l be those Covad agreed t o i n the s e t t l e m e n t 
agreement made w i t h Verizon r e g a r d i n g Verizon's performance 
m e t r i c s i n Docket No. 000121C-TP, and which we ordered i n Order 
No. PSC-03-0761-PAA-TP. I f Covad b e l i e v e s t h a t t h e i n t e r v a l s s e t 
i n Order No. PSC-03-0761-PAA-TP are i n a p p r o p r i a t e , Covad i s 
encouraged t o p a r t i c i p a t e i n f u t u r e performance measure reviews. 
The a p p r o p r i a t e venue f o r m o d i f y i n g Verizon's performance m e t r i c s 
i s i n Docket No. 000121C-TP. 

XXI. PROVIDING ACCESS TO UNTERMINATED, UNLIT FIBER AS A UNE 

Arguments 

Covad witnesses Evans and Clancy s t a t e tt[t]he Agreement 
should c l a r i f y t h a t Verizon's o b l i g a t i o n t o p r o v i d e UNE dark 
f i b e r a p p l i e s r e g a r d l e s s of whether any or a l l o f the f i b e r ( s ) 
on t h e r o u t e ( s ) requested by Covad are t e r m i n a t e d . " I n support, 
the witnesses a s s e r t t h a t t h e FCC i n c l u d e s both t e r m i n a t e d and 
unte r m i n a t e d dark f i b e r i n i t s d e f i n i t i o n of dark f i b e r . The 
witnesses a l s o s t a t e , w [ f ] i b e r f a c i l i t i e s s t i l l c o n s t i t u t e an 
u n i n t e r r u p t e d pathway between l o c a t i o n s i n Verizon's network 
whether or not the ends o f t h a t pathway are a t t a c h e d t o a f i b e r 
d i s t r i b u t i o n i n t e r f a c e ("FDI"), l i g h t guided cross connect 
("LGX") panel, or ot h e r f a c i l i t y a t those l o c a t i o n s . " 

A d d i t i o n a l l y , witnesses Evans and Clancy p u r p o r t t h a t f i b e r 
t e r m i n a t i o n . . i s a simple and speedy t a s k . " The witnesses 
o f f e r t h a t i f Verizon's t e r m i n a t i o n requirement remains, Verizon 
would be able t o bar a c o m p e t i t o r from u s i n g every s t r a n d of dark 
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f i b e r by l e a v i n g i t u n t e r m i n a t e d u n t i l c a l l e d i n t o s e r v i c e by 
Ver i z o n . 

Witnesses A l b e r t and Shocket a s s e r t t h a t i t i s Verizon's 
understanding t h a t " . . . f i b e r must be p h y s i c a l l y connected t o 
Verizon's network and e a s i l y c a l l e d i n t o s e r v i c e b e f o r e i t i s a 
network element t h a t V e r i zon must p r o v i d e t o ALECs on an 
unbundled b a s i s . " The witnesses argue t h a t " . . . a t e r m i n a t e d 
f i b e r o p t i c s t r a n d i s a s t r a n d t h a t i s connected t o an a c c e s s i b l e 
t e r m i n a l a t both ends." A c c e s s i b l e t e r m i n a l s t y p i c a l l y i n c l u d e 
hardware such as Fiber D i s t r i b u t i o n Frames, f i b e r p a t c h panels, 
and LGX equipment. These t e r m i n a l s are s p e c i f i c a l l y designed t o 
p e r m i t r a p i d and repeated c o n n e c t i o n and d i s c o n n e c t i o n of f i b e r 
o p t i c s t r a n d s , as w e l l as p r o v i d e a l o c a t i o n f o r i n i t i a l 
acceptance t e s t i n g and subsequent r e p a i r t e s t i n g a c t i v i t i e s . 
More s p e c i f i c a l l y , a t e r m i n a t e d i n t e r o f f i c e f i b e r s t r a n d i s a 
continuous s t r a n d t h a t i s connected t o a c e n t r a l o f f i c e F i b e r 
D i s t r i b u t i o n Frame at both ends. 

I n c o n t r a s t , the witnesses a s s e r t t h a t a t e r m i n a t e d loop 
f i b e r s t r a n d i s a continuous s t r a n d t h a t i s connected t o a 
c e n t r a l o f f i c e F i b e r D i s t r i b u t i o n Frame ( a t one end) and an 
a c c e s s i b l e t e r m i n a l ( e i t h e r a t a D i g i t a l Loop C a r r i e r f i e l d 
e l e c t r o n i c s s i t e or a t a customer premises) a t the o t h e r end. 
The witnesses s t a t e , 

[ t ] e r m i n a t e d f i b e r s may be used by e i t h e r V e r i z o n or 
ALECs w i t h o u t any f u r t h e r c o n s t r u c t i o n a c t i v i t i e s . They 
have been t e s t e d (and accepted) as conforming t o 
Verizon's e n g i n e e r i n g design a t the time they were 
i n i t i a l l y c o n s t r u c t e d ( t e r m i n a t e d on both ends). 
Terminated f i b e r s are placed i n t o s e r v i c e by Ver i z o n by 
i s s u i n g i n t e r n a l o p t i c a l o r d e r s , or ALEC s e r v i c e 
o r d e r s , and are a c t i v a t e d (connected t o t h e i r 
a s s o c i a t e d f i b e r o p t i c e l e c t r o n i c s ) by making f i b e r 
o p t i c cross-connects. 

According t o the witnesses, t h e r e are s i t u a t i o n s i n which 
f i b e r s trands have not been t e r m i n a t e d on both ends. The 
witnesses a s s e r t t h a t i s what some CLECs c a l l " u n t e r m i n a t e d " 
f i b e r . T y p i c a l l y , t h i s occurs when loop f i b e r s trands s t i l l are 
under c o n s t r u c t i o n , a process which can take s e v e r a l years or 
more t o complete. The witnesses s t a t e , ". . . V e r i z o n does not 
endorse the use of t h i s term as i t i m p l i e s t h a t Verizon has 
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i n t e n t i o n a l l y l e f t f i b e r i n an 'almost complete' state i n an 
e f f o r t to 'hide' i t from ALECs." 

Witnesses A l b e r t and Shocket a l l e g e t h a t CLECs have 
apparently applied the l a b e l "unterminated f i b e r " t o at le a s t 
three d i s t i n c t l y d i f f e r e n t network c o n f i g u r a t i o n s . These 
include (1) a loop f i b e r strand t h a t i s only terminated at one 
end ( i n a Verizon c e n t r a l o f f i c e ) ; (2) a loop f i b e r strand 
t h a t i s only terminated at one end i n the loop f i b e r feeder 
network (but not at the Verizon c e n t r a l o f f i c e ) ; and (3) a 
loop f i b e r strand t h a t i s not terminated on e i t h e r end. The 
witnesses contend t h a t the f i r s t c o n f i g u r a t i o n describes the 
most frequent occurrence of "unterminated" f i b e r o p t i c strands 
i n Verizon's network. The second and t h i r d c o n f i g u r a t i o n s 
occur less f r e q u e n t l y , w i t h the t h i r d being the most r a r e . 

For each of the configurations described above, witnesses 
A l b e r t and Shocket s t a t e , "Verizon would normally have t o 
engineer, place, and/or s p l i c e a d d i t i o n a l loop f i b e r o p t i c cables 
from the "unterminated" end(s) of the f i b e r o p t i c cable to an 
accessible t e r m i n a l ( s ) , and then perform f i b e r strand acceptance 
t e s t i n g as described above." The witnesses contend that there 
i s a d d i t i o n a l construction remaining to terminate the f i b e r , and 
i t i s not simply ter m i n a t i n g f i b e r s at one end of an accessible 
terminal, as Covad would have the Commission believe. Rather, 
the witnesses allege Veri zon would be required to perform 
a d d i t i o n a l s p l i c i n g and placement of new f i b e r cables to extend 
the f i b e r s from one accessible terminal t o another. 

Witnesses Albert and Shocket stat e , 

. Verizon does not construct new f i b e r o p t i c 
f a c i l i t i e s t o the point where the on ly remaining work 
item required t o make them avail a b l e and attached end-
to-end to Verizon's network i s to terminate the f i b e r s 
onto f i b e r d i s t r i b u t i n g frame connections at the 
customer premises. Verizon's new f i b e r o p t i c f a c i l i t i e s 
are constructed- i n stages, over- a number of years. 
(emphasis i n o r i g i n a l ) 

According to the witnesses, 

[ t ] h i s involves major construction a c t i v i t i e s such as: 
(1) obtaining easements, permits, and right-of-way, (2) 
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constructing pole l i n e s , manholes, and conduit, (3) 
placing m u l t i p l e sections of new f i b e r cable, (4) 
burying f i b e r o p t i c cables, (5) s p l i c i n g f i b e r o p t i c 
cables together, and (6) placing terminating equipment 
i n c e n t r a l o f f i c e s , huts, c o n t r o l l e d environmental 
v a u l t s , and customer premises. I t i s not simply a 
matter of terminating the f i b e r s on terminating 
equipment at the customer premises. (emphasis i n 
o r i g i n a l ) 

In other words, the witnesses contend that Verizon does not f u l l y 
construct f i b e r o p t i c cable routes between two terminal locations 
and simply leave f i b e r s "dangling" at the terminals. 

Witnesses Albert and Shocket contend t h a t f i b e r s that are 
not yet terminated at both ends at an accessible terminal do not 
s a t i s f y the FCC's d e f i n i t i o n of dark f i b e r . According to the 
witnesses, these f i b e r s are not "phy s i c a l l y connected t o 
f a c i l i t i e s that the incumbent LEC c u r r e n t l y uses to provide 
service," and they cannot be used by CLECs or Verizon "without 
i n s t a l l a t i o n " by Verizon. Therefore, i t i s f i b e r which i s not 
"ea s i l y c a l l e d i n t o service." Addit i o n a l l y , p a r t i a l l y 
constructed, or "unterminated" f i b e r s are not included i n 
Verizon's assignable inventory of f i b e r . These f i b e r s cannot be 
assigned to f i l l a CLEC dark f i b e r order nor can they be assigned 
to a new Verizon l i t f i b e r o p t i c system. 

Covad i s e s s e n t i a l l y seeking access to f i b e r that has been 
i n s t a l l e d i n the network but e i t h e r has not been f u l l y i n s t a l l e d 
or terminated at accessible terminals. According t o the record, 
that includes f i b e r that does not go anywhere and has not been 
spliced a l l the way through. Accordingly, i t appears that Covad 
would l i k e t o have Verizon terminate those f i b e r s f o r i t , 
including s p l i c i n g f i b e r end to end. In support, Covad's 
witnesses o f f e r that the FCC's d e f i n i t i o n of dark f i b e r includes 
both terminated and unterminated dark f i b e r . On the other hand, 
Verizon argues t h a t Covad's des c r i p t i o n i s "vague and ambiguous" 
and that Verizon's proposal i s consistent with the FCC s 
regulations.-and orders regarding dark f i b e r . .. 

Verizon's witnesses contend t h a t the f i b e r that Covad 
desires i s not dark f i b e r under the FCC's d e f i n i t i o n . In fa c t , 
witnesses Albert and Shocket assert that i t i s Veri zon's 
understanding that " . . . f i b e r must be ph y s i c a l l y connected to 
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Verizon's network and ea s i l y c a l l e d i n t o service before i t i s a 
network element that Verizon must provide to ALECs on an 
unbundled basis." The UNE Remand Order defines dark f i b e r as 
"unused loop capacity that i s p h y s i c a l l y connected t o f a c i l i t i e s 
t h a t the incumbent LEC c u r r e n t l y uses to provide service; was 
i n s t a l l e d to handle increased capacity and can be used by 
competitive LECs without i n s t a l l a t i o n by the incumbent." (FCC 99-
238, 5174, n.323) The unused f i b e r i n question here cannot be 
used by Verizon, Covad, or anyone else without a d d i t i o n a l work, 
and i t i s not cu r r e n t l y " p h y s i c a l l y connected" to Verizon's 
f a c i l i t i e s . 

A d d i t i o n a l l y , although s p l i c i n g i s s p e c i f i c a l l y addressed i n 
Issue 43, and w i l l not be taken up here, we do need t o address 
the complexity surrounding s p l i c i n g and how i t r e l a t e s t o the 
"e a s i l y c a l l e d i n t o service" argument presented i n the current 
issue. Verizon's witnesses purport that the FCC's Wireline 
Competition Bureau agreed with Verizon's p o s i t i o n i n the V i r g i n i a 
A r b i t r a t i o n Award.27 I n th a t decision, the FCC's Wireline 
Competition Bureau agreed with Verizon's ch a r a c t e r i z a t i o n that 
dark f i b e r t h a t has to be splice d i s not a UNE and said very 
s p e c i f i c a l l y that Verizon i s not required t o spl i c e dark f i b e r . 2 0 

The Bureau went on to state t h a t " [ i ] t i s construction of the UNE 
and i t ' s not required to sp l i c e dark f i b e r i n the f i e l d . " (Id.) 

We believe that s p l i c i n g i s in h e r e n t l y complex and accept 
Verizon witness White's statement i n Pennsylvania t h a t , 
" [e]verybody makes i t look very simple but i t i s a c t u a l l y very 
complex and very dangerous t o go i n t o working cables and to open 
them up and to splice them without damaging other cables." 
Again, we agree with Verizon and note that even though s p l i c i n g 
i s done, Verizon apparently does i t as l i t t l e as possible. ( I d . 
at p.121) I n support, witness White contends that f i b e r i s not 
designed to be entered, s t a t i n g , 

2 7 Memorandum Opinion and Order, P e t i t i o n o f WorldCom, Inc . Pursuant to 
S e c t i o n 252(e) (5) o f the Communications A c t f o r Preemption o f the J u r i s d i c t i o n 
o f the V i r g i n i a S t a t e C o r p o r a t i o n Commission Regarding I n t e r c o n n e c t i o n Dispu tes 
w i t h V e r i z o n V i r g i n i a I n c . , and f o r E x p e d i t e d A r b i t r a t i o n , 17 FCC Red 27039 
(Wireline Comp. Bur. 2002). 

2 8 V i r g i n i a A r b i t r a t i o n Order 11451 -453, 457 ("We do not require Verizon 
t o splice new [dark f i b e r j routes i n the f i e l d . . . . " ) . 
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. . . you are t a l k i n g about microscopic a c t i v i t i e s 
that have to happen. And when you t r y t o do that i n 
the f i e l d and i f there are any of those that are 
working you have a high, high r i s k of causing damage. 
(Id.) 

In Pennsylvania, Covad witness Clancy questions Verizon 
witness White's statements and Verizon's f i b e r t e r m i n a t i o n l o g i c , 
s t a t i n g , 

. . . the only question I have i s then why i f you do i t 
as l i t t l e as possible would you have unterminated f i b e r 
i n the cable v a u l t . . . . Why would you have that i f 
i t i s dangerous to have i t . Why wouldn't you s p l i c e i t 
a l l to something i n the CO and terminate i t to 
something i n the CO, a point of interconnection i n the 
CO, i f i t i s dangerous to go i n there and mess with i t 
a f t e r t h a t . Why would you do that? 

Responding to these questions, Verizon witness White states t h a t 
with f i b e r ribbon, "[w]hen you leave things unterminated you 
don't leave a couple of pairs unterminated." He states, 

[ i ] f you have a ribbon of 12 or 24 you terminate the 
e n t i r e 12 or 24. You don't ever terminate 11 out of the 
12. You terminate the e n t i r e ribbon. 

Moreover, i n s i t u a t i o n s where a minimum cable size might be 24, 
Verizon may only energize 12 of the 24. When that occurs, 
witness White states, w . . . i f we had spliced those back to the 
c e n t r a l o f f i c e ' and they are available here we w i l l add that 
termination on the other 12 and we w i l l provide t h a t to you." 
On the other hand, " . . . i f i t i s not sp l i c e d , i f i t was j u s t 
the increment of the size of cable, we are not going to go i n t o 
m u l t i p l e manholes and t r y to piece these f i b e r s together." 

According to the Verizon witness i n Pennsylvania, of the 24, 
12 are terminated i n the CO and 12 are l e f t i n the cable v a u l t . 
The 12 i n the cable v a u l t that are hanging i n the manhole are 
es s e n t i a l l y dead. Witness White contends t h a t Verizon's 
inventory would show a 24 ribbon cable, 12 spare, 12 dead. The 
12 t h a t are terminated are used to provide service and are 
unavailable. The remaining 12 are unused, unavailable, and 
"dead." In any case, ribbon size i s based on " . . . engineering 
construction decisions to optimize inventory and minimize costs." 
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Moreover, t h e a b i l i t y of the f i b e r t o be a c t i v a t e d depends on 
whether i t was l e f t i n the manhole or whether i t was s p l i c e d back 
t o the c e n t r a l o f f i c e . Witness White s t a t e s , 

[ i ] f i t was l e f t out i n the manhole t h e r e may not be 
any f i b e r . There may be two 24s meeting a 2 4 going 
back t o the c e n t r a l o f f i c e . There may not be any f i b e r 
from t h a t manhole t o the c e n t r a l o f f i c e . 

Covad witness Clancy asks, " . . . i n the i n s t a n c e where you 
do have a cable where you use 24 and 12 are j u s t l a y i n g here i n 
the b u i l d i n g and l a y i n g back i n the cable v a u l t back i n the CO, 
cou l d you put them back i n s e r v i c e ? " V e r i z o n w i t n e s s White 
responded ^ - • - the ones i n the CO, i f the y were s p l i c e d back 
a l l t h e way t o t h e CO we would t e r m i n a t e those t o t h e CO." He 
goes on t o s t a t e , 

[ e v e r y t h i n g we put i n the b u i l d i n g would be t e r m i n a t e d 
i n the b u i l d i n g on the f i b e r p a t c h panel i n the 
b u i l d i n g . . . . I f you i n v e n t o r y i t a t one end you 
want t o i n v e n t o r y i t a t the o t h e r end. . . . We would 
t e r m i n a t e on both ends. 

The o n l y t h i n g t h a t i s unterminated i s what i s l a y i n g out i n the 
manhole. 

I n another v o l l e y a t Verizon's l o g i c i n Pennsylvania, Covad 
witness Evans asks, 

Since you have made t h i s investment and f o r e n g i n e e r i n g 
reasons o r whatever you've got s t u f f out t h e r e t h a t you 
can't use, i t ' s u n t e r m i n a t e d f o r whatever reason, why 
would you not want t o a l l o w o t h e r s t o have access t o i t 
and pay you f o r i t ? I t ' s not l i k e we want t o j u s t 
s t e a l i t and walk away. We are w i l l i n g t o pay you f o r 
i t . I t ' s j u s t t h a t we want t o get access t o i t . And i t 
i s o n l y by your e n g i n e e r i n g design t h a t you designed i t 
and l e f t i t dead out t h e r e . That's not my f a u l t . 

D ecision 

While i t i s not Covad's ' f a u l t , n e i t h e r i s i t Verizon's 
r e s p o n s i b i l i t y t o b u i l d a f i b e r network s p e c i f i c a l l y t o Covad's 
requirements. Having s a i d t h a t , the p a r t i e s are f r e e t o 
n e g o t i a t e beyond Verizon's c u r r e n t o b l i g a t i o n s . I n f a c t , we 
would encourage such. Based on Verizon's t e s t i m o n y , unless t h e r e 
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i s a construction job i n process or something s i m i l a r , there i s 
no f i b e r that goes from a c e n t r a l o f f i c e a l l the way to a 
customer premise that i s not terminated on e i t h e r end. The f i b e r 
has been i n s t a l l e d and the only t h i n g l e f t to do i s to terminate 
i t . Those are precisely the types of things t h a t Verizon would 
pick up on the engineering review. 

Verizon witness White was asked i n the Pennsylvania 
proceeding, " . . . would there ever be an instance where f i b e r 
i s b u i l t ostensibly f o r under the i n t e r - o f f i c e network design, 
whatever requirements are there, t h a t i t would be unterminated 
on e i t h e r end?" Witness White responded, "[wje have not found 
one unterminated." I n f a c t the witness asserts t h a t , by design, 
Verizon would " . . . b u i l d them and terminate them." Based on 
the record and the preceding analysis, we do not believe Verizon 
i n t e n t i o n a l l y designs i t s network t o leave f i b e r unterminated, 
or i n an almost complete sta t e t o keep i t from being used by 
Covad or any other CLEC. Verizon i s under no o b l i g a t i o n t o 
provide Covad access t o unterminated, u n l i t f i b e r as a UNE, nor 
should the dark f i b e r UNE include u n l i t f i b e r o p t i c cable that 
has not been terminated on a patch panel at a pr e - e x i s t i n g 
Verizon Accessible Terminal. 

XXII. ACCESS DARK FIBER IN TECHNICALLY FEASIBLE CONFIGURATIONS 
THAT DO NOT FALL WITHIN THE DEFINITION OF A DARK FIBER 
LOOP, DARK FIBER SUB-LOOP, OR DARK FIBER IOF 

Arguments 

Covad witnesses Evans and Clancy state, "Verizon's attempt 
to l i m i t access to dark f i b e r at ce n t r a l o f f i c e s and via three 
defined products would diminish Covad's r i g h t s t o dark f i b e r 
under Applicable Law." The witnesses assert that Covad's access 
to dark f i b e r should be granted at any t e c h n i c a l l y f e a s i b l e 
p o i n t . The witnesses contend t h a t the " t e c h n i c a l l y f e a s i b l e 
p o i n t " i s the only c r i t e r i o n adopted by Congress f o r access to 
the incumbent's network. 

Verizon witnesses A l b e r t and Shocket contend that " [ t ] h e 
only t e c h n i c a l l y feasible method we know of to provide access to' 
dark f i b e r ('i.e., to connect Verizon's f i b e r s t o an ALECs 
f i b e r s ) i s at an accessible terminal using f i b e r o p t i c 'jumper' 
cross-connections." According to the witnesses, t h i s arrangement 
allows dark f i b e r services to be "easily and repeatedly" 
connected and disconnected, and provides f o r adequate 
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maintenance, t e s t i n g , and network r e l i a b i l i t y . I n f a c t , 
witnesses A l b e r t and Shocket argue t h a t the agreed-upon language 
i n t he I n t e r c o n n e c t i o n Agreement s p e c i f i c a l l y s t a t e s , "Covad may 
not access a Dark F i b e r Loop, Dark Fiber Sub-Loop or Dark Fiber 
IOF a t . . . a s p l i c e p o i n t or case" and t h a t "Verizon w i l l not 
i n t r o d u c e a d d i t i o n a l s p l i c e p o i n t s or open e x i s t i n g s p l i c e p o i n t s 
or cases t o accommodate Covad's r e q u e s t . " 

The Verizon witnesses a s s e r t t h a t d e s p i t e t h e p r e v i o u s l y 
mentioned language, Covad continues t o c l a i m t h a t Verizon's 
d e f i n i t i o n o f the t h r e e dark f i b e r UNE products - Dark Fiber 
Loops, Dark Fiber Subloops, and Dark Fiber IOF - would d i m i n i s h 
i t s r i g h t s t o dark f i b e r under A p p l i c a b l e Law. Witnesses A l b e r t 
and Shocket contend t h a t Covad's argument i m p r o p e r l y expands the 
d e f i n i t i o n o f the dark f i b e r UNE. With the caveat " [ a ] l t h o u g h 
we are not lawyers . . .," the witnesses p u r p o r t t h a t "dark 
f i b e r " i s not a separate, stand-alone UNE under the FCC's r u l e s . 
The witnesses go on t o s t a t e , 

[ t ] o the c o n t r a r y , dark f i b e r i s a v a i l a b l e t o a [ s i c ] 
ALEC onl y t o the e x t e n t t h a t i t f a l l s w i t h i n t h e 
d e f i n i t i o n of s p e c i f i c a l l y designated UNEs set f o r t h i n 
47 C.F.R. §51-319(a) and (d) - i n p a r t i c u l a r , t h e loop 
network element, subloop network element, or 
i n t e r o f f i c e f a c i l i t i e s ("IOF"). 

According t o t h e wit n e s s e s , Verizon's proposed c o n t r a c t 
language allows Covad t o o b t a i n access t o dark f i b e r loops, 
subloops, and IOF, as those network elements are s p e c i f i c a l l y 
d e f i n e d by the FCC. Witnesses A l b e r t and Shocket contend t h a t 
Covad's proposed UNE Attachment §8.1.5, which expands Covad's 
r i g h t t o dark f i b e r beyond the loop, subloop, o r IOF network 
elements t o "other t e c h n i c a l l y - f e a s i b l e c o n f i g u r a t i o n s , " i s 
i n c o n s i s t e n t w i t h the FCC s d e s c r i p t i o n o f dark f i b e r UNEs. 

In a d d i t i o n , witnesses A l b e r t and Shocket a s s e r t t h a t Covad 
has proposed a change t o the language i n §8.1.1 by d e l e t i n g the 
word "continuous" from t h e d e f i n i t i o n of a dark f i b e r loop. The 
witnesses a l l e g e t h a t the change would r e q u i r e V e r i z o n t o place 
arid/or s p l i c e f i b e r o p t i c cables t o e s s e n t i a l l y c o n s t r u c t new 
dark f i b e r . As such, t h e witnesses argue t h a t these work 
a c t i v i t i e s are not r e q u i r e d by the FCC. The witnesses s t a t e 
" [ i ] f a f i b e r o p t i c s t r a n d i s not continuous between two 
ac c e s s i b l e t e r m i n a l s , i t cannot be used by Verizon ( f o r l i t f i b e r 
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op t i c systems), or by an ALEC (as dark f i b e r ) without performing 
a d d i t i o n a l construction work." 

Both p a r t i e s have proposed language r e l a t e d t o Issue 42 i n 
§8.1.5 of the Revised Proposed Language Matrix, much of which i s 
i d e n t i c a l . Both p a r t i e s include the f o l l o w i n g language i n t h e i r 
proposals: "Verizon s h a l l provide Covad w i t h access t o Dark Fiber 
i n accordance w i t h , but only to the extent required by. 
Applicable Law." (Revised Proposed Language Matrix, p.16) I n 
addit i o n , Verizon contends that Covad has also proposed language 
that purports to e n t i t l e i t to obtain unbundled access to dark 
f i b e r i n any " t e c h n i c a l l y - f e a s i b l e c o n f i g u r a t i o n , " regardless of 
whether such a dark f i b e r " c o n f i g u r a t i o n " i s one of the 
enumerated network elements that must be unbundled under the 
FCC's rules. Covad's a d d i t i o n a l proposed language states, " [ t ] h e 
d e s c ription herein of three dark f i b e r products, s p e c i f i c a l l y the 
Dark Fiber Loop, Dark Fiber Sub-loop, and Dark Fiber IOF 
products, does not l i m i t Covad's r i g h t s t o access dark f i b e r i n 
other t e c h n i c a l l y - f e a s i b l e configurations consistent with 
Applicable Law." (Revised Proposed Language Matrix, p.16) 

The argument here i s whether Covad's proposed language goes 
beyond what i s required under the FCC's r u l e s . Verizon believes 
that the a d d i t i o n of such language i s " . . . contrary to federal 
law and must be rejected by t h i s Commission." Verizon contends 
that i t s proposed contract language allows Covad to obtain access 
to dark f i b e r loops, dark f i b e r subloops, and dark f i b e r IOF, as 
the FCC defined those network elements. Moreover, Verizon 
asserts, " [ t ] h a t i s a l l t h a t applicable law requires."- Covad, 
on the other hand, i n s i s t s that Verizon's i n t e r p r e t a t i o n i s 
inconsistent with the FCC's r u l e s , and i t s assertions are 
in c o r r e c t . I n f a c t , Covad asserts that Verizon defies FCC ru l e 
51.309(a) by seeking to l i m i t Covad's l e g a l r i g h t t o access dark 
f i b e r . Covad notes t h a t the FCC has rej e c t e d s i m i l a r arguments 
made by Verizon with respect to a number of s i m i l a r issues where 
Verizon's proposed contract language l i m i t e d CLEC options to 
interconnect or access UNEs. 

Covad asserts—that i t s proposed language i s consistent with 
Applicable Law and i s therefore, " . . . simple, reasonable, and 
comports with the Act and FCC r u l e s . " Furthermore, Covad asserts 
that i t s proposed language i s not only consistent with Applicable 
Law, but also comports w i t h the FCC s f i n d i n g s i n the Vi r g i n i a 
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A r b i t r a t i o n Award. 2 9 Covad adds t h a t t h e FCC's W i r e l i n e 
C o m p e t i t i o n Bureau noted t h a t c o n t r a c t language t h a t r e f e r e n c e s 
access t o UNEs or i n t e r c o n n e c t i o n a t any t e c h n i c a l l y f e a s i b l e 
p o i n t i s l a w f u l . Moreover, Covad notes t h a t r e f e r e n c e t o 
" A p p l i c a b l e Law" i s c o n s i s t e n t w i t h the FCC c o n c l u s i o n t h a t such 
a r e f e r e n c e i s a p p r o p r i a t e and p r o p e r l y p r o t e c t s r i g h t s and 
o b l i g a t i o n s of the p a r t i e s . 

Covad supports i t s p o s i t i o n , o f f e r i n g t h a t S e c t i o n 251(c) (3) 
of t h e Act and FCC Rule 51.307(c) s p e c i f i c a l l y p r o v i d e t h a t ILECs 
s h a l l p r o v i d e , ". . . n o n d i s c r i m i n a t o r y access t o network 
elements on an unbundled b a s i s a t any t e c h n i c a l l y f e a s i b l e p o i n t " 
on terms and c o n d i t i o n s t h a t are j u s t , reasonable, and 
n o n d i s c r i m i n a t o r y . " (emphasis i n o r i g i n a l ) According t o Covad, 
under the FCC d e f i n i t i o n o f " t e c h n i c a l l y f e a s i b l e , " access t o 
unbundled network elements at a p o i n t i n the network " s h a l l be 
deemed t e c h n i c a l l y f e a s i b l e absent t e c h n i c a l or o p e r a t i o n a l 
concerns t h a t prevent t he f u l f i l l m e n t of a request by a 
telecommunications c a r r i e r . . . f o r such access, or methods." 
Based on Covad's proposed language and through a d d i t i o n a l 
argument i n i t s p o s t - h e a r i n g b r i e f , i t i s apparent t h a t even 
where dark f i b e r i s not a loop, subloop, or IOF network element, 
V e r i zon would be compelled t o p r o v i d e access t o t h a t dark f i b e r 
whenever i t i s " t e c h n i c a l l y f e a s i b l e " t o do so. We are t r o u b l e d 
by such a requirement. 

Verizon witnesses A l b e r t and Shocket contend t h a t "dark 
f i b e r " i s not a separate, stand-alone UNE under the FCC's r u l e s . 
V e r i z o n a s s e r t s t h a t Covad not o n l y " . . . puts t he c a r t before 
the horse," but t h a t i t s p r o p o s a l i s also c o n t r a r y t o f e d e r a l law 
and must be r e j e c t e d by t h i s Commission. According t o Verizon's 
argument, "dark f i b e r " i s a v a i l a b l e t o a CLEC o n l y t o the ex t e n t 
t h a t i t f a l l s w i t h i n the d e f i n i t i o n of s p e c i f i c a l l y designated 
UNEs set f o r t h i n 47 C.F.R. § 51.319(a) and (d) - i n p a r t i c u l a r , 
the l o o p network element, subloop network element, or i n t e r o f f i c e 
f a c i l i t i e s {IOF). We agree. Moreover, Verizon contends t h a t 
b e f o r e an ILEC has an o b l i g a t i o n t o p r o v i d e unbundled access t o 
a p a r t i c u l a r network element under § 2 5 1 ( c ) ( 3 ) , t h e FCC must 

29Memorandum Opinion and Order, PeCition of WorldCom, Inc. Pursuant to 
Section 252(e)(5) o f the Communications Act f o r Preemption o f the J u r i s d i c t i o n 
of the Vi rg in ia State Corporation Commission Regarding Interconnection Disputes 
with Verizon V i r g i n i a I n c . , and f o r Expedited A r b i t r a t i o n , 17 FCC Red 27039 
(Wireline Comp. Bur. 2002). 
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f i r s t apply the "necessary" and "impair" standards under 
§ 251(d)(2) to determine which network, elements must be 
unbundled. Only a f t e r that undertaking does the question of at 
which " t e c h n i c a l l y feasible p o i n t " may a CLEC access those 
network elements should be asked. Again, we agree. According 
to Verizon's post-hearing b r i e f , the Supreme Court has rejected 
the same argument t h a t Covad advances here, holding that ILECs 
are not required to provide unbundled access to a network element 
merely because i t i s " t e c h n i c a l l y f e a s i b l e " to do so. 3 0 

Decision 

Verizon has made a good-faith e f f o r t t o address Covad's 
concerns i n §8.1.5 of the UNE Attachment by agreeing to include 
language s t a t i n g t h a t Verizon w i l l ". . . provide Covad with 
access to Dark Fiber i n accordance wit h , but only to the extent 
required by. Applicable Law." Dark f i b e r i s a v a i l a b l e to Covad, 
but only to the extent t h a t i t f a l l s w i t h i n the d e f i n i t i o n of one 
of the s p e c i f i c a l l y designated UNEs set f o r t h i n Al C.F.R. § 
51.319(a) and (d). Verizon's proposed language ensures that 
Covad's r i g h t t o access dark f i b e r under the Interconnection 
Agreement i s coextensive with Applicable Law, neither expanding 
nor contracting e i t h e r party's l e g a l r i g h t s . This i s a l l Covad 
i s e n t i t l e d to i n an interconnection agreement a r b i t r a t i o n under 
§252. 

Accordingly, Covad's access t o dark f i b e r i n t e c h n i c a l l y 
f e a s i b l e configurations s h a l l be l i m i t e d to dark f i b e r that f a l l s 
w i t h i n the d e f i n i t i o n of a Dark Fiber Loop, Dark Fiber Sub-Loop, 
or Dark Fiber IOF, as sp e c i f i e d i n the Agreement. 

X X I I I . DARK FIBER THAT WOULD REQUIRE A CROSS CONNECTION BETWEEN 
TWO STRANDS OF DARK FIBER IN THE SAME VERIZON CENTRAL 
OFFICE OR SPLICING IN ORDER TO PROVIDE A CONTINUOUS DARK 
FIBER STRAND ON A REQUESTED ROUTE 

Arguments 

Covad witnesses Evans and Clancy sta t e , " [ t ] h e Agreement 
should c l a r i f y t h a t Verizon's o b l i g a t i o n to provide UNE dark 
f i b e r includes the duty to provide any and a l l 'of' the f i b e r s on 
any route requested by Covad regardless of whether i n d i v i d u a l 
segments of f i b e r must be spliced or cross connected to provide 

3 0 See a l s o , AT&T Corp. v. Iowa U t i l s . B d . , 525 U.S. 366 (1999) , 391-92. 
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c o n t i n u i t y end to end." Witnesses Evans and Clancy assert that 
because Verizon splices f i b e r f o r i t s e l f .when provisioning 
service f o r i t s customers and a f f i l i a t e s , Verizon should do the 
same f o r Covad. A d d i t i o n a l l y , the witnesses contend t h a t 
according t o usual engineering practices f o r c a r r i e r s , " . . . two 
dark f i b e r strands i n a c e n t r a l o f f i c e can be completed by cross-
connecting them with a jumper." The witnesses purport that the 
procedure i s a simple and speedy one. 

In response t o Verizon witnesses A l b e r t and Shocket's 
assertion t h a t Verizon w i l l provide f i b e r o p t i c cross-connects 
to j o i n dark f i b e r IOF strands at intermediate c e n t r a l o f f i c e s , 
Covad's witnesses assert t h a t such cross-connects are required 
i n order t o implement the FCC's decision i n the V i r g i n i a 
A r b i t r a t i o n Award. The Covad witnesses assert that the V i r g i n i a 
A r b i t r a t i o n Award provides . . that Verizon must route dark 
f i b e r transport through two or more intermediate c e n t r a l o f f i c e s 
f o r ALECs without r e q u i r i n g c o l l o c a t i o n at the intermediate 
c e n t r a l o f f i c e s . " 

I n order to implement the FCC s f i n d i n g i n the current 
Agreement, the Covad witnesses proposed the f o l l o w i n g contract 
language f o r §8.2.4: 

Verizon s h a l l perform a l l work necessary t o i n s t a l l (1) 
a cross connect or f i b e r j umper from a Verizon 
Accessible Terminal t o a Covad c o l l o c a t i o n arrangement 
or (2) from a Verizon Accessible Terminal t o Covad's 
demarcation point at a Customer's premise or Covad 
C e n t r a l O f f i c e ; o r (3) i n s t a l l a f i b e r c ross connect o r 
f i b e r j umper i n o r d e r t o connect two d a r k f i b e r IOF 
s t r a n d s a t i n t e r m e d i a t e c e n t r a l o f f i c e s . {emphasis i n 
o r i g i n a l ) 

Witnesses Albert and Shocket assert that t h i s issue, as 
characterized by Covad, raises two d i s t i n c t questions: (1) 
whether Verizon should be required to s p l i c e f i b e r together to 
create new continuous routes f o r Covad, and (2) whether Verizon 
w i l l cross-connect two e x i s t i n g , f u l l y - t e r m i n a t e d dark f i b e r IOF 
strands f o r a CLEC at an intermediate c e n t r a l o f f i c e without 
r e q u i r i n g Covad to co l l o c a t e at the intermediate c e n t r a l o f f i c e . 

With respect t o the f i r s t issue, the witnesses argue that 
the f i b e r o p t i c strand must be a continuous (completed) 
uninterrupted path between two accessible terminals. The 
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witnesses sta t e , " [ i ] f Verizon must perform s p l i c i n g work, the 
f i b e r i s s t i l l under construction and not av a i l a b l e as a UNE." 
The second issue addresses whether Verizon should combine two 
separate, terminated dark f i b e r UNEs f o r Covad by cross-
connecting them at a c e n t r a l o f f i c e t o create a new f i b e r route. 
In other words, the issue i s whether Veri zon w i l l provide an 
i n d i r e c t f i b e r route running through intermediate o f f i c e s . 
Verizon o r i g i n a l l y proposed that Covad " . . . would have to 
order dark f i b e r on a ro u t e - d i r e c t basis and combine the two 
separate, terminated strands at i t s c o l l o c a t i o n arrangement." 
Witnesses Albert and Shocket note that t h i s i s conceptually 
d i f f e r e n t from the question whether f i b e r i s "continuous." 
Witnesses Albert and Shocket assert that Verizon i s w i l l i n g t o 
cross-connect f i b e r s at intermediate c e n t r a l o f f i c e s f o r Covad, 
although i t w i l l not spli c e f i b e r t o create a new continuous 
route f o r Covad. In f a c t , Verizon has proposed new contract 
language f o r § 8.2.5 of the Interconnection Agreement th a t would 
allow Covad t o order dark f i b e r on an i n d i r e c t route basis, 
without having t o collo c a t e at intermediate c e n t r a l o f f i c e s . 

Witnesses Albert and Shocket contend that Verizon t y p i c a l l y 
places "ribbon" f i b e r o p t i c cables because they are the most 
economical t o construct and maintain. The witnesses assert t h a t 
these cables are permanently spli c e d ( i . e . , welded) together 
using mass-fusion s p l i c i n g . A t y p i c a l Verizon f i b e r o p t i c cable 
sheath w i l l usually contain one or more ribbons of glass f i b e r 
strands, w i t h 12 glass f i b e r s i n each ribbon. Before Verizon 
used ribbon f i b e r o p t i c cables, Verizon used f i b e r cables known 
as "loose tube" f i b e r cables. With loose tube f i b e r cables, a 
cable sheath contained a number of i n d i v i d u a l f i b e r " b u f f e r 
tubes," which t y p i c a l l y contained 12 i n d i v i d u a l l y coated or 
protected glass f i b e r strands. 

Witnesses A l b e r t and Shocket assert that s p l i c i n g i s 
performed as part of the construction of the network and involves 
welding the f i b e r s together. Cross-connecting f i b e r s , on the 
other hand, involves placing an o p t i c a l cross-connect jumper 
between two already f u l l y s p l i c e d and terminated. f i b e r o p t i c . 
strands. The witnesses assert that the cross-connect can be 
connected and disconnected at the accessible terminal without 
d i s t u r b i n g the f i b e r s or opening a sp l i c e case. 

I f , however, s p l i c i n g i s necessary, witnesses Albert and 
Shocket argue that there are numerous steps and procedures t o be 
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f o l l o w e d . Once again, the witnesses s t a t e , " [ i ] f Verizon must 
perform s p l i c i n g work, t h e f i b e r i s s t i l l under c o n s t r u c t i o n and 
not a v a i l a b l e as a ONE." T y p i c a l l y , Verizon's underground f i b e r 
o p t i c cables are j o i n e d ( s p l i c e d ) t o g e t h e r i n a manhole, whereas 
a e r i a l f i b e r o p t i c cables are j o i n e d ( s p l i c e d ) t o g e t h e r a t a 
telephone p o l e . The witnesses s t a t e , " [ t ] o p e rform a f u s i o n 
s p l i c e on f i b e r o p t i c cables, Verizon uses a s p l i c i n g t r u c k , 
which e s s e n t i a l l y i s a m i n i - l a b o r a t o r y ^clean room' environment 
on wheels." To do the same f o r underground s p l i c i n g , the 
witnesses a s s e r t t h a t Verizon personnel r o u t i n e l y encounter and 
must r e s o l v e " . . . a number of s a f e t y and q u a l i t y c o n t r o l 
concerns b e f o r e any s p l i c i n g can b e g i n . " According t o the 
witnesses, these concerns i n c l u d e t he time needed t o e s t a b l i s h 
a safe work area f o r Verizon's t e c h n i c i a n s (as w e l l as 
p e d e s t r i a n s and m o t o r i s t s ) . This time i n c l u d e s s e t t i n g up 
t r a f f i c cones and s i g n s , c o o r d i n a t i n g t r a f f i c management measures 
w i t h the l o c a l p o l i c e department, p u r g i n g the manhole o f any 
st a n d i n g water, v e n t i l a t i n g t h e manhole, and t e s t i n g t h e manhole 
f o r the presence o f gas. Only a f t e r p r e p a r i n g the manhole may 
the d e t a i l e d s p l i c i n g procedure commence. 

Witnesses A l b e r t and Shocket a l s o a s s e r t t h a t w . . . i t i s 
our understanding t h a t , i n the FCCs W i r e l i n e C o m p e t i t i o n 
Bureau's h a n d l i n g o f the V e r i z o n V i r g i n i a a r b i t r a t i o n , t h e Bureau 
d i d not r e q u i r e t h e ILEC (Verizon V i r g i n i a ) t o p e r f o r m s p l i c i n g 
i n t h e f i e l d (the o u t s i d e p l a n t p o r t i o n o f the n e t w o r k ) . " The 
witnesses contend t h a t Covad's proposed change t o the language 
i n §8.1.1/ where they d e l e t e the word " c o n t i n u o u s " from the 
d e f i n i t i o n o f a dark f i b e r l o o p, expands Verizon's o b l i g a t i o n s 
and i s i n c o n s i s t e n t w i t h a c t i v i t i e s r e q u i r e d by the FCC. The 
witnesses p u r p o r t t h a t t h i s change would r e q u i r e V e r i z o n t o place 
or s p l i c e f i b e r o p t i c cables t o c o n s t r u c t new dark f i b e r f o r 
Covad. The witnesses argue t h a t these work a c t i v i t i e s are not 
r e q u i r e d by the FCC. A d d i t i o n a l l y , the witnesses s t a t e , " [ i ] f 
a f i b e r o p t i c s t r a n d i s not continuous between two a c c e s s i b l e 
t e r m i n a l s , i t cannot be used by Verizon ( f o r l i t f i b e r o p t i c 
systems), or by an ALEC (as dark f i b e r ) w i t h o u t p e r f o r m i n g 
a d d i t i o n a l c o n s t r u c t i o n work." • 

As i n i t i a l l y presented. Issue 43 r a i s e d two d i s t i n c t i s s u e s : 
(1) whether. Verizon i s r e q u i r e d t o s p l i c e new end-to-end f i b e r 
r o u t e s f o r Covad, and (2) whether V e r i z o n would p r o v i d e f i b e r 
o p t i c cross-connects between two separate dark f i b e r network 
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elements at an accessible terminal i n a Verizon c e n t r a l o f f i c e 
without r e q u i r i n g Covad to colloc a t e i n that c e n t r a l o f f i c e . 
With respect t o the second issue, Verizon has indicated i n i t s 
post-hearing b r i e f that i t w i l l cross-connect dark f i b e r IOF 
strands at intermediate central o f f i c e s f o r Covad, and tha t the 
part i e s have agreed t o contract language t o accommodate such a 
request. Moreover, i n the Pennsylvania proceeding, witness 
Shocket stated, "[w]e w i l l do the cross-connections at 
intermediate o f f i c e s . " Accordingly, we only address here whether 
Verizon should be required to s p l i c e new end-to-end f i b e r routes 
for Covad. Much of the l i m i t e d record r e l a t e d t o t h i s issue 
focused on cross-connects as opposed to the s p l i c i n g of new end-
to-end f i b e r routes. The par t i e s also raised a d d i t i o n a l f a c t u a l 
arguments i n t h e i r post-hearing b r i e f s . 

The issue here i s whether Verizon i s required t o s p l i c e dark 
f i b e r i n order to provide a new continuous dark f i b e r strand on 
a requested route. I n the Pennsylvania proceeding witness 
Shocket t e s t i f i e d that Verizon " . . . w i l l not s p l i c e to provide 
a continuous route between an A and Z l o c a t i o n . " On the other 
hand, Covad witnesses Evans and Clancy purport that because 
Verizon splices f i b e r f o r i t s e l f when p r o v i s i o n i n g service f o r 
i t s customers and a f f i l i a t e s , Verizon should do the same f o r 
Covad. There i s no reference i n t h i s record where Verizon ever 
claims i t does not spli c e f o r i t s e l f . However, Verizon's 
witnesses i n Pennsylvania asserted t h a t . .we don't generally 
do i t for ourselves . . . " To the contrary, Verizon s p e c i f i c a l l y 
references the s p l i c i n g i t does f o r i t s e l f as r e l a t i n g to the 
construction of i t s network. Moreover, i n Pennsylvania Verizon 
witness White stated, "Fiber i s spliced. There i s no question 
about i t . " 

Even though Verizon does not dispute that i t splices f o r 
construction purposes, when i t comes to s p l i c i n g at other times, 
Verizon witness White stated, "[w]e do not want to go i n t o that 
ribbon when there i s a working c i r c u i t . " As the name suggests, 
construction s p l i c i n g occurs " . . . before there are working 
c i r c u i t s . " 

According to Covad, at issue here i s the s i t u a t i o n where 
Covad goes outside the c e n t r a l o f f i c e and d i s t r i b u t i o n s p l i c i n g 
might be required to get to an end-user premises. Covad witness 
Clancy o f f e r s the f o l l o w i n g scenario: 
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. . . I want t o get t o t h i s b u i l d i n g and V e r i z o n says, 
w e l l , I c a n ' t get you t h e r e because I d o n ' t go back t o 
t he c e n t r a l o f f i c e . L e v e l 3 migh t go back t o the 
c e n t r a l o f f i c e and they migh t pass t h i s b u i l d i n g . So 
I may want t o s p l i c e i n t o t h a t cab le t h a t comes i n t o 
t h i s b u i l d i n g w i t h L e v e l 3 ' s f i b e r . So I may want t o 
s p l i c e L e v e l 3' s f i b e r i n t o the V e r i z o n f i b e r t h a t 
comes i n t o t h i s b u i l d i n g . 

Desp i t e Covad's wishes , i n t he Pennsy lvan ia p roceed ing V e r i z o n 
w i t n e s s Whi te a s se r t ed t h a t t h i s i s s u e had been c l e a r l y addressed 
by t h e FCC and the Pennsy lvan ia P u b l i c U t i l i t y Commission. 
Witness Whi te contended t h a t access a t s p l i c e p o i n t s i s " . . . 
no t r e q u i r e d , p e r i o d . " (emphasis added) 

Moreover , i n t he Pennsylvania p roceed ing w i t n e s s Shocket 
a s s e r t e d t h a t s p l i c i n g was addressed i n the V i r g i n i a A r b i t r a t i o n 
A w a r d , 3 1 which concluded t h a t s p l i c i n g t o c r e a t e a con t inuous 
r o u t e i s no t r e q u i r e d o f the incumbent LEC. 3 2 I n t h e V i r g i n i a 
A r b i t r a t i o n Award, t he FCC's W i r e l i n e C o m p e t i t i o n Bureau agreed 
w i t h V e r i z o n ' s c h a r a c t e r i z a t i o n t h a t dark f i b e r t h a t has t o be 
s p l i c e d i s no t a UNE and s a i d v e r y s p e c i f i c a l l y t h a t V e r i z o n i s 
no t r e q u i r e d t o s p l i c e dark f i b e r . I n t h a t d e c i s i o n , t he Bureau 
went on t o s t a t e t h a t " [ i ] t i s c o n s t r u c t i o n o f the UNE and i t ' s 
not r e q u i r e d t o s p l i c e da rk f i b e r i n t he f i e l d . " We agree . 
A c c o r d i n g t o w i tne s s Shocket , V e r i z o n argued b e f o r e t he FCC t h a t 
w s p l i c i n g i s no t t e c h n i c a l l y f e a s i b l e , t h a t i t i s 
dangerous, t he r e i s a l a r g e chance o f r i s k t o o t h e r s e r v i c e s t h a t 
are on t h a t f i b e r and we d o n ' t g e n e r a l l y do i t f o r o u r s e l v e s and 
i t ' s not something t h a t we would c o n s i d e r do ing f o r o t h e r s . " 
Whether t he bas i s f o r V e r i z o n ' s d e c i s i o n i s l e g a l o r t e c h n i c a l , 
i t was and con t inues t o be V e r i z o n ' s t o make. V e r i z o n i s under 
no o b l i g a t i o n t o c r e a t e a new f i b e r r o u t e f o r Covad t h r o u g h 
s p l i c i n g . 

2 1 Memorandum Opin ion and Order , P e t i t i o n o f WorldCom, I n c . Pursuant to 
S e c t i o n 2 5 2 ( e ) ( 5 ) o f the Communications Ac t f o r Preemption o f the J u r i s d i c t i o n 
o f the V i r g i n i a S ta te C o r p o r a t i o n Commission Regarding I n t e r c o n n e c t i o n Dispu tes 
w i t h Ver izon V i r g i n i a I n c . , and f o r E x p e d i t e d A r b i t r a t i o n , 17 FCC Red 27039 
( W i r e l i n e Comp. Bur. 2002) . 

3 2 V i r g i n i a A r b i t r a t i o n Order -453 , 457 ("We do not r e q u i r e V e r i z o n 
t o s p l i c e new [dark f i b e r ] r o u t e s i n the f i e l d . . . . " ) . 
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A d d i t i o n a l l y , Covad witness Clancy states t h a t s p l i c i n g 
f i b e r " i s simple and easy . . . ." Witness Evans goes on to 
state, 

I would j u s t add that i t ' s considered r o u t i n e . So i t ' s 
not abnormal, i t ' s not a unique task. I t ' s b a s i c a l l y 
considered a normal day-to-day f u n c t i o n . ( I d . at 
pp.10-11) 

Conversely, Verizon witness White asserted i n Pennsylvania that 
s p l i c i n g i s a d i f f i c u l t task. In part due t o the inherent 
d i f f i c u l t y , witness White asserts t h a t s p l i c i n g w. . . i s f u l l y 
construction and we do i t i n a minimal amount." Moreover, the 
witness contends, 

. . . i t i s n ' t l i k e p u t t i n g a drop wire t o a house. 
I t ' s l i k e b r a i n surgery . . . . 

Although we are not i n f u l l agreement t h a t s p l i c i n g can be 
equated with "brain surgery," we nonetheless believe t h a t i t i s 
a very precise and f r a g i l e process. In addressing the complex 
nature of s p l i c i n g , witness White states, 

Ey]ou got to understand that we are a l i g n i n g 12 f i b e r s 
and those f i b e r s themselves are the thickness of a 
ha i r , which i s about 100 nanometers, and the centers, 
which are seven nanometers of tha t 100 -- so envision 
one-tenth of the thickness of your h a i r -- have t o be 
l i n e d up p e r f e c t l y on 12 f i b e r s . And i t i s glass. And 
we use el e c t r o n i c s t o l i n e i t up and fuse i t and melt 
i t together so tha t l i g h t w i l l continue to pass through 
i t . That l e v e l of -precision i s what you are going 
through when you are working on the b r a i n . 

And, 

i f any of these f i b e r s were even bent too much . . . 
you w i l l dump thousands — many, many thousands of 
c i r c u i t s get dumped. . . . I t i s not something we 
take l i g h t l y . 

Even though s p l i c i n g appears to have become much' more " r o u t i n e " 
through the years, we believe t h a t s p l i c i n g f i b e r can s t i l l be 
a d i f f i c u l t , tedious, and time-consuming process at best. 

The f i b e r t h a t Covad desires i s not "dark f i b e r " under the 
FCC's d e f i n i t i o n . In f a c t , witnesses Albert and Shocket assert 
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t h a t i t i s Verizon's understanding t h a t " . . . f i b e r must be 
p h y s i c a l l y connected t o Verizon's network and e a s i l y c a l l e d i n t o 
s e r v i c e b e f o r e i t i s a network element t h a t Verizon must p r o v i d e 
t o ALECs on an unbundled b a s i s . " We agree, n o t i n g t he UNE Remand 
Order d e f i n e s dark f i b e r as "unused loop c a p a c i t y t h a t i s 
p h y s i c a l l y connected t o f a c i l i t i e s t h a t the incumbent LEC 
c u r r e n t l y uses t o pro v i d e s e r v i c e ; was i n s t a l l e d t o handle 
increased c a p a c i t y and can be used by c o m p e t i t i v e LECs w i t h o u t 
i n s t a l l a t i o n by the incumbent." (FCC 99-238, 3174, n.323) The 
unused, un t e r m i n a t e d f i b e r i n q u e s t i o n here cannot be used by 
Verizo n , Covad, or anyone e l s e w i t h o u t a d d i t i o n a l work 
( s p l i c i n g ) , and i t i s not c u r r e n t l y " p h y s i c a l l y connected" t o 
Verizon's f a c i l i t i e s . A d d i t i o n a l l y , p a r t i a l l y c o n s t r u c t e d , or 
"un t e r m i n a t e d " f i b e r s are not i n c l u d e d i n Verizon's assignable 
i n v e n t o r y o f f i b e r . These f i b e r s cannot be assigned t o f i l l a 
CLEC dark f i b e r o r d e r , nor can they be assigned t o a new Verizon 
l i t f i b e r o p t i c system. 

We agree w i t h Verizon's statement t h a t , " [ i ] f Verizon must 
perform s p l i c i n g work, the f i b e r i s s t i l l under c o n s t r u c t i o n and 
not a v a i l a b l e as a UNE." A d d i t i o n a l l y , " [ i ] f a f i b e r o p t i c 
s t r a n d i s not continuous between two a c c e s s i b l e t e r m i n a l s , i t 
cannot be used by Verizon ( f o r l i t f i b e r o p t i c systems), or by 
an ALEC (as dark f i b e r ) w i t h o u t p e r f o r m i n g a d d i t i o n a l 
c o n s t r u c t i o n work." We a l s o agree w i t h V e r i zon t h a t o u t s i d e of 
c o n s t r u c t i o n s p l i c i n g , when t h e r e are no a c t i v e c i r c u i t s , 
s p l i c i n g i s a "dangerous" tas k and t h a t the r i s k o f damage t o 
ot h e r s e r v i c e s on t h a t f i b e r i n c reases d r a m a t i c a l l y . 

The FCC's rec e n t T r i e n n i a l .Review Order does not a l t e r our 
f i n d i n g s here. Although t h e r e may be some u n c e r t a i n t y i n the 
Order as i t r e l a t e s t o dark f i b e r , we are co m f o r t a b l e w i t h our 
a n a l y s i s , based on the re c o r d . We do, however, understand t h e 
T r i e n n i a l Review Order t o expand an ILEC s o b l i g a t i o n t o make 
r o u t i n e network m o d i f i c a t i o n s t o e x i s t i n g dark f i b e r f a c i l i t i e s 
f o r a c o m p e t i t o r . The FCC.states i n f 632, 

We r e q u i r e incumbent LECs t o make r o u t i n e network 
m o d i f i c a t i o n s t o unbundled t r a n s m i s s i o n f a c i l i t i e s used^ • 
by r e q u e s t i n g c a r r i e r s where the requested t r a n s m i s s i o n 
f a c i l i t y has al r e a d y been c o n s t r u c t e d . By " r o u t i n e 
network m o d i f i c a t i o n s " we mean t h a t incumbent LECs must 
p e r f o r m those a c t i v i t i e s t h a t incumbent LECs r e g u l a r l y 
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undertake f o r t h e i r own customers. (FCC 03-36)(emphasis 
added) 

In a d d i t i o n , the FCC mandates th a t the requirement set f o r t h 
above apply not only to copper loops, but also applies n . . . 
to a l l transmission f a c i l i t i e s , i n c l u d i n g dark f i b e r f a c i l i t i e s . " 
(FCC 03-36, 1638) As such, "[i]ncumbent LECs must make the same 
routine modifications to t h e i r e x i s t i n g dark f i b e r f a c i l i t i e s f o r 
competitors that they make f o r t h e i r own customers - incl u d i n g 
the work done on dark f i b e r to pro v i s i o n l i t capacity t o end 
users." (Id.) Even though the FCC d i d not l i s t required 
a c t i v i t i e s i n the d e t a i l i t d i d f o r DSl loops, the FCC gave the 
state commission's the f o l l o w i n g guidance i n 5638: 

Although the record before us does not support the 
enumeration of these a c t i v i t i e s i n the same d e t a i l as 
we do f o r l i t DSl loops, we encourage state commissions 
to i d e n t i f y and require such modifications t o ensure 
nondiscriminatory access. (FCC 0 3-36} 

Decision 

Accordingly, Verizon s h a l l not be required to sp l i c e dark 
f i b e r i n order to provide Covad a continuous dark f i b e r strand 
on a requested route. 

XXIV. PROVISION OF DETAILED DARK FIBER INVENTORY INFORMATION 

Arguments 

Covad witnesses Evans and Clancy assert t h a t Verizon should 
be required to provide Covad d e t a i l e d dark f i b e r inventory 
information. The witnesses argue that i n order t o develop i t s 
business and network plans and to "meaningfully u t i l i z e " dark 
f i b e r , Covad needs t o know where and how much dark f i b e r e x i s t s 
i n Verizon's network. Moreover, the witnesses assert that Covad 
i s only requesting the same d e t a i l e d information that Veri zon 
i t s e l f possesses and uses. 

A d d i t i o n a l l y , the Covad witnesses assert that Verizon's 
testimony misrepresents Covad's^position on t h i s issue. Despite 
Verizon's assertions, they contend that Covad " . . . merely 
seeks what federal law already requires." Witnesses Evans and 
Clancy assert that Covad does not seek information t h a t resides 
outside Verizon's records, databases, and other sources. The 
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witnesses also contend that Covad does not seek a "snapshot" of 
a l l dark f i b e r . Rather, the witnesses s t a t e , 

. . . Covad merely seeks p a r i t y access t o the same up-
to-date pre-ordering and ordering information regarding 
dark f i b e r UNEs that i s availa b l e i n Verizon's 
backoffice systems, databases and other i n t e r n a l 
records, i n c l u d i n g but not l i m i t e d t o data from the 
TIRKS database, f i b e r transport maps, baseline f i b e r 
t e s t data from engineering records or inventory 
management, and f i e l d surveys. 

Covad's witnesses purport that "Verizon cannot, as i t has done 
i n the past, l i m i t an ALECs access to t h i s information simply 
because i t i s inconvenient or contrary t o Verizon's competitive 
i n t e r e s t to provide the information." 

Instead, Covad witnesses Evans and Clancy contend t h a t 
Verizon i s obligated under federal and state law to provide 
CLECs: 

.,. . nondiscriminatory, p a r i t y access t o f i b e r maps, 
incl u d i n g any f i b e r transport maps f o r the e n t i r e 
s p e c i f i e d dark f i b e r route, TIRKS data, f i e l d survey 
t e s t data, baseline f i b e r t e s t data from engineering 
records or inventory management, and a l l other 
available data regarding the l o c a t i o n , a v a i l a b i l i t y and 
c h a r a c t e r i s t i c s of dark f i b e r . 

Moreover, they contend t h a t Verizon should be required to provide 
the same information t h a t the New Hampshire and Maine Commissions 
have already required Verizon t o provide to CLECs. Based on 
those decisions and i n order to address i t s concerns here, Covad 
proposed the f o l l o w i n g contract language f o r section 8.2.5.1 of 
the UNE Attachment i n l i e u of i t s o r i g i n a l proposal: 

Verizon s h a l l provide Covad nondiscriminatory and 
p a r i t y access t o f i b e r maps, inc l u d i n g any f i b e r 
transport maps showing a p o r t i o n of and/or the e n t i r e 
dark d i r e c t and i n d i r e c t dark f i b e r routes between any 
two points s p e c i f i e d by"the ALEC, TIRKS' data, f i e l d 
survey t e s t data, baseline f i b e r t e s t data from 
engineering records or inventory management, and a l l 
other available data regarding the l o c a t i o n , 
a v a i l a b i l i t y and c h a r a c t e r i s t i c s of dark f i b e r . 
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Furt h e r , w i t h i n 30 days o f Covad's request Verizon 
s h a l l p r o v i d e , a t a minimum, the f o l l o w i n g i n f o r m a t i o n 
f o r any two p o i n t s comprising a dark f i b e r r o u t e 
s p e c i f i e d by Covad: a map (hand-drawn, i f necessary) 
showing the spans along the most d i r e c t r o u t e and two 
a l t e r n a t i v e routes (where a v a i l a b l e ) , and i n d i c a t i n g 
which spans have spare f i b e r , no a v a i l a b l e f i b e r , and 
c o n s t r u c t i o n j o bs planned f o r the next year or 
c u r r e n t l y i n progress w i t h e s t i m a t e d completion dates; 
the t o t a l number o f f i b e r sheaths and str a n d s i n 
between p o i n t s on the requested r o u t e s ; the number o f 
strands c u r r e n t l y i n use or assigned t o a pending 
s e r v i c e order; the number o f str a n d s i n use by oth e r 
c a r r i e r s ; t h e number o f st r a n d s assigned t o 
maintenance; t he number of spare s t r a n d s ; and the 
number o f d e f e c t i v e s t r a n d s . 

Verizon witnesses A l b e r t and Shocket argue t h a t Covad's 
proposed §8.2.5.1 demands "maps o f ro u t e s t h a t c o n t a i n a v a i l a b l e 
Dark Fiber IOF by LATA f o r t h e cost o f r e p r o d u c t i o n . " The 
witnesses a s s e r t t h a t Verizon does not m a i n t a i n maps as described 
above f o r i t s own use and cannot t h e r e f o r e reproduce them. 
Furthermore, the witnesses s t a t e , " [ t ] h e a v a i l a b i l i t y of dark 
f i b e r a t s p e c i f i c l o c a t i o n s changes on a day-to-day bas i s 
depending on the needs of Veriz o n , ALECs, interexchange c a r r i e r s , 
and o t h e r customers f o r l i t f i b e r s e r v i c e s , as w e l l as ongoing 
c o n s t r u c t i o n a c t i v i t i e s . " Moreover, a r o u t e - b y - r o u t e 
d e t e r m i n a t i o n of records must be done t o determine dark f i b e r 
a v a i l a b i l i t y . The witnesses p u r p o r t t h a t t o produce such a map 
would be unduly burdensome and c o s t l y , not t o mention the f a c t 
the map would be "out d a t e d " and "usele s s " b e f o r e i t could be 
re c e i v e d by Covad. The witnesses add t h a t Covad c o u l d not assume 
t h a t dark f i b e r r e f e r e n c e d on the map would s t i l l be a v a i l a b l e 
at t h e time o f order placement. I n support, the witnesses o f f e r : 

[ l ] i k e dark f i b e r , t h e r e i s l i m i t e d a v a i l a b i l i t y of 
other types o f High Speed IOF and loop UNEs (e.g., 
DS3s, OC3s, and OC12s, which are analogous t o Dark 
Fi b e r i n many r e s p e c t s ) . And, l i k e dark f i b e r , t h e r e 
i s no b l a n k e t s t a t e w i d e l i s t o f a l l l o c a t i o n s where 
such UNEs are a v a i l a b l e . I n both cases, p u b l i s h i n g 
such a l i s t makes no sense from a p r a c t i c a l 
perspect i v e . 
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According to Verizon witnesses Albert and Shocket, Verizon 
c u r r e n t l y provides f i b e r information to CLECs through dark f i b e r 
i n q u i r i e s , wire center f i b e r maps, and f i e l d surveys. The 
witnesses sta t e , 

[ t ] h i s v a r i e t y of information s a t i s f i e s ALEC needs f o r 
general network planning information; a v a i l a b i l i t y 
checks f o r s p e c i f i c spans/routes/locations; and the 
d e t a i l e d engineering o p t i c a l transmission design f o r 
the ALECs f i b e r o p t i c e l e c t r o n i c s . Wire center f i b e r 
maps provide s t r e e t l e v e l information on Verizon's 
f i b e r routes w i t h i n a wire center so that ALECs can 
determine the l o c a t i o n of f i b e r routes i n Verizon's 
network and, thus, where dark f i b e r might p o t e n t i a l l y 
be a v a i l a b l e . 

Using the options c u r r e n t l y a v a i l a b l e , the witnesses assert 
t h a t a CLEC i s provided w i t h s t r e e t l e v e l information on the 
f i b e r routes w i t h i n a wire center area and s p e c i f i c dark f i b e r 
a v a i l a b i l i t y between the A and Z points. Witnesses Albert and 
Shocket s t a t e , " [ t l h e dark f i b e r i n q u i r y i s provided f o r a f i x e d 
p r i c e and i s the required f i r s t step i n ordering a dark f i b e r 
c i r c u i t . " On the other hand, the f i e l d surveys and wire center 
f i b e r maps are optional engineering services ava i l a b l e on request 
f o r time and materials. The witnesses contend t h a t combining 
these three methods allows Covad to determine dark f i b e r 
a v a i l a b i l i t y . More importantly, they mirror the process that 
Verizon uses to determine f i b e r a v a i l a b i l i t y f o r i t s own l i t 
f i b e r services. According to the witnesses, each of these three 
methods i s o u t l i n e d i n revised contract language t h a t Verizon has 
proposed to Covad. 

Verizon's witnesses assert t h a t , ". . . Verizon w i l l create 
and make avail a b l e to ALECs f i b e r layout maps," despite the 
arguments above, and the f a c t t h a t witnesses Albert and Shocket 
contend t h i s goes beyond what Verizon does f o r i t s e l f . As such, 
Verizon proposed e l i m i n a t i n g §8.2.8 of the UNE Attachment and 
i n s e r t i n g a new §8.2.20, and proposed the f o l l o w i n g language to 
address Covad's concerns: 

§8.2.20 Covad may request the f o l l o w i n g , which 
s h a l l be provided on a time and 
materials basis (as set f o r t h i n the 
Pricing Attachment): 



ORDER NO- PSC-03-1139-FOF-TF 
DOCKET NO. 020960-TP 
PAGE 105 

§8.2.20.1 A f i b e r l a y o u t map t h a t shows t he 
s t r e e t s w i t h i n a Ver i z o n Wire Center 
where t h e r e are e x i s t i n g V e r i z o n f i b e r 
cable sheaths. Verizon s h a l l p r o v i d e 
such maps t o Covad s u b j e c t t o the 
agreement o f Covad, i n w r i t i n g , t o t r e a t 
the maps as c o n f i d e n t i a l and t o use them 
f o r p r e l i m i n a r y design purposes o n l y . 
Covad acknowledges t h a t f i b e r l a y o u t 
maps do not show whether or not spare 
Dark Fiber Loops, Dark F i b e r Sub-Loops, 
or Dark Fiber IOF are a v a i l a b l e . 
V erizon s h a l l p r o v i d e f i b e r l a y o u t maps 
t o Covad s u b j e c t t o a n e g o t i a t e d 
i n t e r v a l . 

Although t he iss u e as worded i s broad, t he d i s p u t e i n Issue 
46 r e a l l y r e v o l v e s around dark f i b e r maps, and what, i f a n y t h i n g , 
V e r i z o n must p r o v i d e Covad. The p a r t i e s appear t o have reached 
agreement on much o f what was o r i g i n a l l y b e i n g a r b i t r a t e d under 
t h i s issue, s p e c i f i c a l l y language r e l a t e d t o dark f i b e r i n q u i r i e s 
and f i e l d surveys. A c c o r d i n g l y , we focus our e f f o r t s on the 
f i b e r maps t h a t Covad i s r e q u e s t i n g V e r i z o n t o p r o v i d e . 

Although Covad has made numerous a l l e g a t i o n s r e g a r d i n g 
Verizon's r e f u s a l t o p r o v i d e i n f o r m a t i o n , and c e r t a i n 
" s t o n e w a l l i n g t a c t i c s , " we f i n d no basis f o r such c l a i m s here i n 
F l o r i d a . Verizon witnesses A l b e r t and Shocket s t a t e , "Covad has 
not submitted any Dark F i b e r I n q u i r i e s i n F l o r i d a . " This 
p o s i t i o n was a l s o repeated i n t h e i r d e p o s i t i o n . Covad 
acknowledged t he same i n response t o our i n t e r r o g a t o r y , s t a t i n g , 
" [ n ] o n e o f the dark f i b e r a p p l i c a t i o n s . . . were made i n F l o r i d a 
. . . . "3:3 As such, we dis m i s s Covad's a l l e g a t i o n s of Verizon's 
" s t o n e w a l l i n g t a c t i c s " and i t s " f a i l u r e t o p r o v i d e i n f o r m a t i o n " 
w i t h regards t o dark f i b e r i n t h i s docket. Covad has yet t o 
submit a dark f i b e r i n q u i r y t o Ve r i z o n i n t h i s s t a t e , and we w i l l 
not address Covad's a l l e g a t i o n s w i t h o u t d e t a i l e d documentation 
of F l o r i d a - s p e c i f i c problems. 

3 3 " A f t e r f i f t y (50) dark f i b e r applications were submitted to Verizon 
North, with s i g n i f i c a n t charges incurred by Covad for each submission, and came 
back "no f i b e r found", Covad made no further e f f o r t s t o obtain dark f i b e r from 

Verizon, i n Florida or elsewhere." {EXH 3, p.34) 
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Covad wi t n e s s Evans contends t h a t Covad does not need maps 
of f i b e r from t he c e n t r a l o f f i c e (CO) t o a customer's premises 
as V e r i z o n has proposed. I n s t e a d , Covad's needs appear t o 
address f i b e r i n f o r m a t i o n from CO t o CO. I n response, i n the 
Pennsylvania proceeding Verizon witness White contends t h a t the 
i n f o r m a t i o n Covad witness Evans i s d e s c r i b i n g , and u l t i m a t e l y 
r e q u e s t i n g , does not e x i s t . I n f a c t , w i t n e s s White s t a t e s " [ w ] e 
don't have dark f i b e r maps." According t o V e r i z o n witness White, 
V e r i z o n has o t h e r f i b e r maps a v a i l a b l e , but i n ord e r t o determine 
what i s a c t u a l l y dark f i b e r , V e r i z o n would have t o look t o 
i n f o r m a t i o n r e g a r d i n g i t s i n v e n t o r y . I n Pennsylvania, witness 
Shocket adds t h a t Verizon's maps, 

. . . p r o v i d e where the f i b e r i s . I t does not say what 
i s dark and a v a i l a b l e . 

A d d i t i o n a l l y , 

[ t ] h e maps t h a t we have a v a i l a b l e would be the w i r e 
c e n t e r f i b e r l a y o u t maps which p r e s e n t a schematic of 
the a c t u a l f i b e r t h a t would be i n the s t r e e t s or area 
w i t h i n a s e r v i n g w i r e c e n t e r . And we would upon 
request prepare these. We have t o prepare them. They 
are not something t h a t we have o f f the s h e l f or on the 
s h e l f . 

V e r i z o n does not d i s p u t e t h a t i n v e n t o r i e s of dark f i b e r by 
l o c a t i o n do e x i s t ; however, d e t e r m i n i n g what i s dark " . . . i s 
an i n t e r a c t i v e process" a c c o r d i n g t o wit n e s s White. I n support, 
the w i t n e s s s t a t e s , " [ w ] e may have c e n t r a l o f f i c e s t h a t are 
connected by f i b e r but you have t o peel back t o f i g u r e out what 
i s working and what i s spare, what i s a v a i l a b l e , and those a r e n ' t 
on t h e maps, . . . ." Moreover, witness White a s s e r t s t h a t t h i s 
" i n t e r a c t i v e process" r e q u i r e s V e r i z o n engineers t o accomplish 
a v a r i e t y o f a c t i v i t i e s , s t a t i n g , 

[ t ] h e engineer would l o o k a t , yes, I have t o get from 
A t o B. He may look a t a map. He may l o o k a t records 
i n f o r m a t i o n . He w i l l l o o k a t jobs i n progress. We 
w i l l see what i s on the i n v e n t o r y . Not e v e r y t h i n g t h a t 
has been b u i l t i s on the i n v e n t o r y . He w i l l do a l l 
those t h i n g s and then present back t o COVAD [ s i c ] t h i s 
i s what we have. And i t i s a snapshot a t a p o i n t i n 
time . 
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Witness White s t a t e s , " [ y j o u ' v e got t o remember t h a t t h i s i s not 
p r o v i s i o n i n g . " As such, t he witness acknowledges, 

[ t ] h i s i s n ' t something t h a t you would want t o do j u s t 
from a qui c k records check. You would want t o make 
sure t h a t you have got the f i b e r on the a i r and 
assigned. 

We agree w i t h Verizon's p o s i t i o n t h a t d e t a i l s on f i b e r 
deployed and i t s a v a i l a b i l i t y can change on a f r e q u e n t b a s i s . 
Nothing i n the r e c o r d i n d i c a t e d Covad had i n f o r m a t i o n t o the 
c o n t r a r y . I n f a c t , t h e r e are numerous a c t i v i t i e s t h a t c ould 
p o t e n t i a l l y a f f e c t t he a v a i l a b i l i t y o f dark f i b e r , i n c l u d i n g , but 
not l i m i t e d t o , new connections, c o n s t r u c t i o n , and t h e use o f 
maintenance spares. Moreover, much of the i n f o r m a t i o n Covad i s 
r e q u e s t i n g here i s the same type o f i n f o r m a t i o n t h a t t h e p a r t i e s 
have a l r e a d y agreed t o w i t h r e s p e c t t o the dark f i b e r i n q u i r y 
process and f i e l d surveys. For i n s t a n c e , witness Shocket s t a t e s 
i n Pennsylvania, 

[ t ] h e dark f i b e r i n q u i r y process i s a r e a l t i m e 
e v a l u a t i o n of our records t o determine whether t h e r e i s 
a c t u a l f i b e r a v a i l a b l e . We do i t on the loop p l a n t and 
we do i t on the i n t e r - o f f i c e p l a n t . Under t h e new 
terms and c o n d i t i o n s and the c o n t r a c t s , a CLEC, COVAD, 
can present t o us an A t o 2 r o u t e no mat t e r how f a r 
t h a t r o u t e goes w i t h i n a LATA and we w i l l do the search 
t o see what dark f i b e r i s a v a i l a b l e , you know, between 
those A and Z p o i n t s . 

Covad witness Hansel i n Pennsylvania acknowledges a Verizon 
271 proceeding i n V i r g i n i a where Verizon a d m i t t e d on the stand 
t h a t hand-drawn diagrams were being given t o a CLEC. The witness 
s t a t e s , " . . . based on V i r g i n i a . . . Verizon s a i d vwe w i l l 
p r o v i d e a hand-drawn map.'" Not s u r p r i s i n g l y , the wit n e s s p o i n t s 
out t h a t i f t h a t i s the case, then Verizon i s a l r e a d y g i v i n g 
C a v a l i e r " . . . what we are a s k i n g f o r here." The "here" 
a c t u a l l y r e f e r s t o Pennsylvania, and the dark f i b e r issues i n the 
Pennsylvania proceeding m i r r o r what the p a r t i e s are a r b i t r a t i n g 
i n F l o r i d a . Given t h a t , i t appears t h a t Verizon has pr o v i d e d 
dark f i b e r maps at some basi c l e v e l i n the past, d e s p i t e the f a c t 
t h a t Verizon has asse r t e d i t doesn't p r o v i d e dark f i b e r maps or 
possess them i t s e l f . 
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Although not d i s a g r e e i n g w i t h Covad wi t n e s s Hansel's 
statements i n the Pennsylvania proceeding, w i t n e s s Shocket 
c l a r i f i e s Verizon's p o s i t i o n adding, 

. . . under c e r t a i n circumstances we would work w i t h a 
CLEC s p e c i f i c a l l y i f t h e y were doing a l a r g e network 
b u i l d and we would s i t down w i t h them and p r o v i d e 
i n f o r m a t i o n about o f f i c e r o u t e s , i n t e r - o f f i c e r o u t e s , 
e i t h e r on a hand-drawn map or some o t h e r way, not 
n e c e s s a r i l y a map but i t co u l d be some ot h e r 
i n f o r m a t i o n p r o v i d e d on a segment by segment b a s i s . 

Based on the statements above and through a d d i t i o n a l comments 
made by the w i t n e s s , i t appears t h a t even though Verizon does not 
possess "dark f i b e r maps" as a r u l e , i t has e x h i b i t e d a 
w i l l i n g n e s s t o p r o v i d e f i b e r l a y o u t maps and t o a l i m i t e d e x t e n t 
v e r y basic dark f i b e r maps on a segment by segment b a s i s . I n 
f a c t , w itness Shocket s p e c i f i c a l l y s t a t e s , " . . . we w i l l do 
t h a t . " (emphasis added) 

We do not d i s a g r e e w i t h Covad t h a t i n o r d e r t o " m e a n i n g f u l l y 
u t i l i z e " dark f i b e r , i t needs t o know where and how much dark 
f i b e r e x i s t s i n Verizon's network. We cannot, however, impose 
an a d d i t i o n a l o b l i g a t i o n on Ve r i z o n , e s p e c i a l l y when we b e l i e v e 
t h a t language adequately addressing Covad's concerns has a l r e a d y 
been proposed. We agree w i t h Verizon's argument t h a t dark f i b e r 
i n q u i r i e s and f i e l d surveys " . . . p r o v i d e s p e c i f i c dark f i b e r 
a v a i l a b i l i t y between p a r t i c u l a r A and Z p o i n t s on the maps a t a 
gi v e n p o i n t i n t i m e . " Moreover, when the two are combined w i t h 
w i r e center f i b e r maps, Verizon claims t h a t the methods " . . . 
are more than s u f f i c i e n t t o p e r m i t Covad t o determine dark f i b e r 
a v a i l a b i l i t y . . . ." More i m p o r t a n t l y , t h e y " . . . m i r r o r the 
process t h a t V e r i z o n uses t o determine f i b e r a v a i l a b i l i t y f o r i t s 
own l i t f i b e r s e r v i c e s . " 

On the o t h e r hand, t o the e x t e n t t h a t dark f i b e r maps can be 
pr o v i d e d as p a r t of the dark f i b e r i n q u i r y and f i e l d survey 
processes, they s h o u l d . We do not expect these maps t o c o n t a i n 
the d e t a i l e d l e v e l o f i n f o r m a t i o n proposed i n Covad's §8.2.5.1 
where i t requests i n p a r t : 

. . . c o n s t r u c t i o n j o b s planned f o r the next year or 
c u r r e n t l y i n progress w i t h e s t i m a t e d c o m p l e t i o n dates; 
the t o t a l number o f f i b e r sheaths and str a n d s i n 
between p o i n t s on the requested r o u t e s ; the number of 
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stra n d s c u r r e n t l y i n use or assigned t o a pending 
s e r v i c e o r d e r ; the number o f str a n d s i n use by other 
c a r r i e r s ; t h e number o f str a n d s assigned t o 
maintenance; the number o f spare s t r a n d s ; and the 
number o f d e f e c t i v e s t r a n d s . 

Decision 

As s t a t e d p r e v i o u s l y , s i m i l a r i n f o r m a t i o n can be ob t a i n e d through 
the use o f w i r e c e n t e r f i b e r maps, dark f i b e r i n q u i r i e s , and 
f i e l d surveys t h a t Verizon o f f e r s . 

Based on the above, V e r i z o n s h a l l p r o v i d e Covad w i t h dark 
f i b e r maps t o the e x t e n t t h a t t h e maps can be p r o v i d e d as p a r t 
o f t h e dark f i b e r i n q u i r y and f i e l d survey process. 

XXV. EFFECTIVE DATE OF UNE RATES NOT CURRENTLY CONTAINED IN 
EFFECTIVE FCC OR FPSC ORDER OR STATE OR FEDERAL TARIFF -
RETROACTIVITY - INACCURACIES 

Arguments 

Covad argues t h a t unless V e r i z o n i s giv e n approval by the 
FCC or t h e Commission, i t should not be al l o w e d t o make changes 
t o t h e r a t e s i t charges Covad f o r s e r v i c e s . I t i s Covad's 
p o s i t i o n t h a t any charges V e r i z o n assesses f o r s e r v i c e s under the 
Agreement should be Commission or FCC approved charges and should 
be a c c u r a t e l y r e p r e s e n t e d and warranted i n Appendix A t o the 
Agreement t o the e x t e n t such r a t e s are a v a i l a b l e . Covad b e l i e v e s 
t h a t t h i s would p r o h i b i t V e r i z o n from making any u n i l a t e r a l r a t e 
changes by simply making a t a r i f f f i l i n g . 

I n i t s b r i e f , Covad a l s o s t a t e s t h a t when c e r t a i n charges 
have been approved by the FCC or Commission, Verizon should be 
r e q u i r e d t o apply them r e t r o a c t i v e l y s t a r t i n g a t the e f f e c t i v e 
date of the Agreement, and Ver i z o n should p r o v i d e a re f u n d t o 
Covad of over-charges i f necessary. Covad m a i n t a i n s t h a t i t must 
be a b l e t o r e l y on the r a t e s e s t a b l i s h e d by the Commission and 
co n t a i n e d i n the Agreement. Covad's b r i e f r e f e r e n c e s the 
a r b i t r a t i o n i n V i r g i n i a : 

S i g n i f i c a n t l y , i n the V i r g i n i a A r b i t r a t i o n Award, the 
FCC's W i r e l i n e Bureau s t a t e d t h a t "a c a r r i e r cannot use 
t a r i f f s t o circumvent the Commission's d e t e r m i n a t i o n s 
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under section 252." M With i t s proposed contract 
language, Verizon seeks t o do j u s t t h a t , and therefore, 
the Commission should r e j e c t Verizon's proposed 
language. 

In summary, Covad asserts "the Agreement i s clear that 
Veri zon can only assess Commission or FCC approved charges that 
are s e t - f o r t h i n the t a r i f f and nothing else. For the foregoing 
reasons, the Commission should adopt Covad's proposed contract 
language." 

In addressing t h i s issue, Verizon's proposal has a 4 - t i e r 
hierarchy of rates: 

1. Rates s h a l l be those stated i n Verizon's t a r i f f s . 
See Verizon Response Attach. A at 93 (P r i c i n g Attach. 
§ 1.3) . 

2. I n the event t h a t there i s no t a r i f f e d r a t e , the 
rate s h a l l be as stated i n Appendix A. See i d . 
(Pri c i n g Attach. § 1.4). 

3. I n the event t h a t a rate stated i n Appendix A were 
to apply, that rate would be superseded by a r a t e i n a 
l a t e r - f i l e d t a r i f f or i n an order of t h i s Commission or 
the FCC. See i d . (Pricing Attach. § 1.5). 

4. A d d i t i o n a l provisions provide t h a t , i f a ra t e f o r 
a service i s found i n nei t h e r Verizon's t a r i f f nor 
Appendix A, the rate s h a l l be ( i n descending order of 
preference) the one expressly provided f o r elsewhere i n 
the agreement, the FCC- or Commission-approved charge, 
or a charge mutually agreed t o by the p a r t i e s i n 
w r i t i n g . See i d . (Pr i c i n g Attach. §§ 1.6-1.8). 
(emphasis i n o r i g i n a l ) 

In i t s b r i e f , Verizon states t h a t "Covad has not raised a 
dispute w i t h respect t o any of the rates contained i n Appendix 
A." (Emphasis i n o r i g i n a l ) I t i s Verizon's p o s i t i o n t h a t since 
Covad has not objected t o the rates i n Appendix A, the rates 
become""binding," even i f they are not the approved Commission 
or FCC rates. Therefore, as the rates i n Appendix A are binding, 
any c u r r e n t l y approved rates cannot be r e t r o a c t i v e l y applied. 

3 < 1 Virg in i a A r b i t r a t i o n Order f 602. 
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Verizon argues that "Covad cannot s h o r t - c i r c u i t the 1996 Act 
process by placing on Verizon the burden of warranting that 
provisions to which Covad raises no objections comply with the 
requirements of the Act." 

Verizon also addresses Covad's proposal t o delete the 
prov i s i o n s t a t i n g t h a t subsequent t a r i f f f i l i n g s w i l l supersede 
rates l i s t e d i n Appendix A.35 Veri zon believes t h i s proposal 
contradicts the previous f i n d i n g s t h i s Commission made i n an 
a r b i t r a t i o n between Sprint and Verizon (Docket No. 010795-TP). 
In the Sprint/Verizon a r b i t r a t i o n the Commission concluded that 
i t i s appropriate to include provisions i n interconnection 
agreements that make s p e c i f i c reference t o a t a r i f f , so that 
subsequent t a r i f f amendments also modify the interconnection 
agreement. 3 6 Verizon f u r t h e r describes t h i s Commission's findings 
as : 

This Commission explained that an ALEC should not be 
able t o place i t s e l f " i n the unique p o s i t i o n of not 
. . . being bound to Verizon's revised . . . t a r i f f , 
while other ALEC competitors, who have not adopted the 
Sprint/Verizon agreement, would be bound by such 
r e v i s i o n s . " 3 7 Moreover, t h i s Commission "d i s a g r e e [ d ] " 
w i t h Sprint's claim t h a t i t would not have an adequate 
remedy i f i t s agreement were subject to modifications 
t o Verizon's t a r i f f , noting t h a t Sprint "may p e t i t i o n 
t h i s Commission to cancel any subsequent Verizon . . . 
t a r i f f r e v i s i o n s " and t h a t t h i s Commission "can require 
a refund i f the t a r i f f i s determined not t o be i n 
compliance. / / 3 8 

Verizon also points out where we dealt with a s i m i l a r issue 
i n the recent Verizon-US LEC a r b i t r a t i o n (Docket No. 020412-TP). 
This Commission approved i t s s t a f f ' s recommendation that states 
"subsequent t a r i f f f i l i n g s " should not "modify n o n - t a r i f f e d rates 

3 5 See Revised Proposed Language M a t r i x a t 19-20 ( P r i c i n g A t t a c h . " ? 1.5) 

3 6 See S p r i n t - V e r i z o n A r b i t r a t i o n Order at 36-37. 

3 7 I d . a t 36. 

3 B r d . a t 37. 
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in the p a r t i e s ' f i n a l interconnection agreement." Verizon's 
b r i e f f u r t h e r states: 

Verizon's proposed language — which i s the same, with 
respect to t h i s issue, as i t s proposed language here 
(although Covad's proposed changes d i f f e r from those US 
LEC proposed) — "would undermine the purpose of the 
par t i e s signing a negotiated f i n a l agreement i n which 
the p a r t i e s have agreed t o n o n - t a r i f f e d r a t e s . " I d . 
Covad, however, has not sought to negotiate rates 
unique t o i t s agreement; instead, the rates contained 
i n Appendix A are the standard rates t h a t Verizon 
o f f e r s t o a l l ALECs i n Florida, which r e f l e c t Verizon's 
attempt t o conform the rates t o the requirements of 
applicable law. 

In summary, Verizon states "the rates contained i n Appendix 
A are the standard rates t h a t Verizon o f f e r s t o a l l ALECs i n 
Florida, which r e f l e c t Verizon's attempt t o conform the rates t o 
the requirements of applicable law." Verizon states i t w i l l 
update Appendix A accordingly, i f i t l a t e r f i l e s a t a r i f f 
modifying one of these n o n - t a r i f f e d rates. Verizon notes that 
" [ t ] h e r e f o r e , unless those t a r i f f e d rates also apply to Covad's 
agreement, Covad could game the system by maintaining the rates 
i n i t s older interconnection agreement, i f they are more 
favorable than those available to a l l other ALECs i n Florida 
under the current t a r i f f . " 

We agree w i t h Verizon's argument t h a t because there have 
been no objections t o the rates contained i n Appendix A, those 
rates w i l l be binding on the p a r t i e s . Because the rates i n 
Appendix A are binding, any c u r r e n t l y approved rates cannot be 
r e t r o a c t i v e l y applied. Verizon c l e a r l y states t h a t the rates 
contained i n Appendix A are the standard rates o f f e r e d t o a l l 
CLECs i n Florida by Verizon. 

In regards t o how the f i l i n g of subsequent t a r i f f amendments 
w i l l a f f e c t the Agreement, our r a t i o n a l e i n the Sprint/Verizon 
a r b i t r a t i o n (Docket No. 010795-TP) i s equally applicable i n t h i s 
issue. Because the Agreement i s subject t o modifications t o 
Verizon's t a r i f f , Covad may p e t i t i o n t h i s Commission to cancel 
any subsequent Verizon t a r i f f r e v i s ions, and we could require a 
refund i f the t a r i f f i s found not to be i n compliance. This 
language w i l l address Covad's concerns dealing with t a r i f f 
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amendments superseding both t a r i f f e d and n o n - t a r i f f e d r a t e s 
c o n t a i n e d i n Appendix A. 

Dec i s i o n 

For those r a t e s which are c o n t a i n e d i n Appendix A and c r o s s -
r e f e r e n c e d t o Verizon's t a r i f f , any subsequent amendment t o 
t a r i f f e d r a t e s are a u t o m a t i c a l l y b i n d i n g on the p a r t i e s . For 
those r a t e s t h a t have been approved by the FCC or us, the p a r t i e s 
are f r e e t o apply the "change i n law" p r o v i s i o n i n t h e i r 
agreement and n e g o t i a t e any r a t e changes which are always 
p r o s p e c t i v e , not r e t r o a c t i v e . A newly a p p l i e d r a t e does not 
a u t o m a t i c a l l y i n v a l i d a t e a p r e v i o u s l y e s t a b l i s h e d r a t e . 

As t h e c u r r e n t r a t e s i n Appendix A are b i n d i n g on the 
p a r t i e s , Covad s h a l l not be e n t i t l e d t o r e t r o a c t i v e a p p l i c a t i o n 
o f t h e e f f e c t i v e FCC or FPSC r a t e . A subsequently f i l e d o r i g i n a l 
t a r i f f or n o n - t a r i f f e d r a t e ( i n c l u d i n g an FCC or FPSC approved 
r a t e ) , when e f f e c t i v e , s h a l l not supersede the UNE r a t e s i n 
Appendix A t o the P r i c i n g Attachment. However, an amendment 
( i . e . , r e v i s i o n ) t o a t a r i f f r e f e r e n c e d i n t h e p a r t i e s ' agreement 
w i l l supersede the UNE r a t e s i n Appendix A. 

XXVI. INDIVIDUALIZED NOTICE OF TARIFF REVISIONS AND RATE 
CHANGES 

Arguments 

Covad witnesses Evans and Clancy argue " i t i s v i t a l f o r 
Covad's business t o r e c e i v e s u f f i c i e n t n o t i c e o f r a t e changes t o 
i t s i n t e r c o n n e c t i o n agreement." The p u b l i c n o t i c e t h a t V e r i z o n 
does p r o v i d e i s i n s u f f i c i e n t because i t i s u s u a l l y sent out a f t e r 
t h e r a t e s become e f f e c t i v e . "Without s u f f i c i e n t n o t i f i c a t i o n , 
both Covad, and oth e r CLECs, w i l l c o n t i n u e t o face d i f f i c u l t i e s 
when t r y i n g t o v e r i f y , r e c o n c i l e , and compare charges on the b i l l 
t o t h e products and s e r v i c e s i t has or d e r e d . " 

I n addressing Verizon's c l a i m t h a t p r o v i d i n g such n o t i c e 
would be "unduly burdensome," witnesses Evans and Clancy s t a t e : 

I t .is. .^Covad's understanding, t h a t Verizon's b i l l i n g 
t a b l e s are a l r e a d y m a i n t a i n e d i n i t s systems on a CLEC-
by-CLEC b a s i s . T h e r e f o r e , i t should not be 
unreasonably burdensome f o r Verizon t o f o l l o w Covad's 
pr o p o s a l . . . Having a commitment t o n o t i f y a p a r t y t o 
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an agreement, when the other party t o the agreement has 
a desire t o change the agreement, seems reasonable. 

Covad witnesses Evans' and Clancy's testimony also addresses 
Covad's desire to have Verizon update the Appendix on an 
informa t i o n a l basis when the Commission orders new rates. 
" A d d i t i o n a l l y , the rate elements and t h e i r descriptions d i f f e r 
from state to st a t e , j u r i s d i c t i o n to j u r i s d i c t ion, and do not 
s p e c i f i c a l l y map to the elements described i n Appendix A." Covad 
proposes that Verizon should forward the proposed changes t o 
Covad, which would allow Covad the opportunity to e i t h e r 
challenge the change, or accede to the change. "Given t h i s , 
there i s no reason why Verizon cannot send out a revised Appendix 
A attached." 

In i t s b r i e f , Covad states " i t i s evident t h a t one of the 
maj or reasons there are b i l l i n g problems between the Parties 
stems from Verizon's f a i l u r e to properly inform Covad th a t i t 
intends to s t a r t b i l l i n g Covad f o r such services." Covad asserts 
t h a t "advance actual w r i t t e n n o t i c e " of changes w i l l help to 
a l l e v i a t e some of the aforementioned problems. Covad summarizes 
i t s p o s i t i o n on whether Verizon should provide an updated 
Appendix by s t a t i n g : 

By providing Covad and possibly Verizon's own b i l l i n g 
group with a revised Appendix A th a t r e f l e c t s the non-
t a r i f f e d rates that w i l l be assessed, Verizon would be 
pu t t i n g a precautionary measure i n place t h a t would 
p o t e n t i a l l y serve t o correct many of [the] b i l l i n g 
problems Covad faces with Verizon or at a minimum ease 
the p o t e n t i a l f o r b i l l i n g inaccuracies and prolong[ed] 
b i l l i n g disputes. 

I t i s Verizon's p o s i t i o n that "the other provisions of the 
agreement already o b l i g a t e Verizon t o provide such n o t i c e . " In 
i t s b r i e f , Verizon o u t l i n e s these already established 
o b l i g a t i o n s : 

1. Appendix A, which both expressly sets f o r t h prices 
and also cross-references Verizon's t a r i f f s , could be 
changed by amending Appendix A, As Covad would be a 
party t o the change, there i s no need for advanced 
notice to the change. 
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2. To the e x t e n t t h e agreement c o n t a i n s p r o v i s i o n s 
t h a t p e r m i t V e r i z o n t o e s t a b l i s h new charges w i t h o u t 
f i l i n g a t a r i f f , those p r o v i s i o n s a l r e a d y i n dependently 
o f f e r Covad advance n o t i f i c a t i o n o f such charges. For 
example, the agreement provides f o r the e s t a b l i s h m e n t 
o f new charges i f " r e q u i r e d by any order o f the 
Commission or the FCC, approved by th e Commission or 
the FCC, or oth e r w i s e allowed t o go i n t o e f f e c t by the 
Commission or the FCC." Covad would c l e a r l y have 
independent n o t i c e o f t h e Commission or FCC a c t i o n 
approving such charges. 

V e r i z o n also r e j ects Covad's proposed language t h a t would 
r e q u i r e V e r i z o n t o update Appendix A when a change takes place. 
"Covad i s as able as V e r i z o n t o make i n f o r m a t i o n a l updates t o 
Appendix A, and Verizon should not be r e q u i r e d t o perform such 
a d m i n i s t r a t i v e tasks on Covad's b e h a l f . " Furthermore, Verizon 
argues t h a t t h e r e i s no reason t o r e q u i r e V e r i z o n t o n o t i f y Covad 
a f t e r r a t e changes take e f f e c t because Covad w i l l r e c e i v e n o t i c e 
b e f o r e they take e f f e c t . 

To summarize, Verizon's p o s i t i o n i s t h a t t h e r e i s no need 
f o r "advance a c t u a l w r i t t e n n o t i c e " o f r a t e changes as t h e r e are 
o t h e r p r o v i s i o n s t h a t r e q u i r e Verizon t o p r o v i d e such n o t i c e . 
V e r i z o n describes t h e n o t i o n of p r o v i d i n g an updated Appendix 
when a change i s made as an " a d m i n i s t r a t i v e t a s k " t h a t Covad 
should p r o v i d e f o r i t s e l f . 

The t e s t i m o n y of witnesses Evans and Clancy h i g h l i g h t the 
e f f e c t s o f r a t e changes w i t h o u t s u f f i c i e n t n o t i c e on b i l l i n g . 
A ccording t o witnesses Evans and Clancy, w i t h o u t s a i d knowledge 
of r a t e changes CLECs w i l l face d i f f i c u l t i e s when r e c o n c i l i n g 
charges t o products and s e r v i c e s they have ordered. However, 
CLECs have t he resources t o o b t a i n r a t e change i n f o r m a t i o n 
themselves. No t i c e o f t a r i f f changes are p u b l i c l y a v a i l a b l e , 
meaning Covad has access t o the i n f o r m a t i o n . N o n - t a r i f f e d 
r e v i s i o n s are n e g o t i a t e d between t he p a r t i e s . Therefore, as 
Covad would be a p a r t y t o the n e g o t i a t i o n s , t h e r e would be no 
need f o r i n d i v i d u a l i z e d n o t i c e . We agree t h a t b i l l i n g d i s p u t e s -
may i n c l u d e disagreements over r a t e changes and t h a t those 
d i s p u t e s can be avoided w i t h s u f f i c i e n t n o t i c e . We do not agree, 
however, t h a t i t i s the r e s p o n s i b i l i t y of the b i l l i n g p a r t y t o 
pr o v i d e t h a t n o t i c e when the b i l l e d p a r t y has t h e a b i l i t y t o 
o b t a i n the necessary i n f o r m a t i o n themselves. 
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I t i s Verizon's p o s i t i o n t h a t there are other provisions i n 
the Agreement that require Verizon t o provide such notice. 
However, there i s nothing t h a t prevents Verizon from o f f e r i n g 
"advance actual w r i t t e n n o t i c e " of t a r i f f r e v i s i o n s and rate 
changes as a service t o Covad. E s t a b l i s h i n g a fee, t o be 
negotiated between the p a r t i e s , would provide Verizon 
compensation f o r i t s e f f o r t s i n pro v i d i n g advance notice. We 
view the notion of "advance actual w r i t t e n n o t i c e " as a 
convenience more than a necessity f o r Covad. We also believe 
t h a t i f advance notice " i s v i t a l f o r Covad's business", then i t 
should be open to negotiation f o r t r e a t i n g t h i s issue as a 
service provided by Verizon rather than a Commission-ordered 
requirement. 

Decision 

We r e j e c t Covad's request f o r Verizon t o provide an updated 
Appendix whenever a change takes place. Updating the Appendix 
a f t e r a change takes place i s an ad m i n i s t r a t i v e matter. Covad 
can obtain the necessary information and update the Appendix 
i t s e l f . 

Verizon w i l l not be required t o provide Covad i n d i v i d u a l i z e d 
notice of t a r i f f r evisions and r a t e changes. Notice of t a r i f f 
r e visions and rate changes are p u b l i c l y a v a i l a b l e and non-
t a r i f f e d r e v i s i o n s are negotiated between the p a r t i e s making the 
issue moot. 

XVII. CONCLUSION OF LAW 

We have conducted these proceedings pursuant to the 
d i r e c t i v e s and c r i t e r i a of Sections 251 and 252 of the Act. We 
believe t h a t our decisions are consistent with the terms of 
Section 251, the provisions of FCC ru l e s , applicable court orders 
and provisions of Chapter 364, Florida Statutes. 

Based on the foregoing, i t i s 

ORDERED by the Florida Public Service Commission that the 
s p e c i f i c findings' set f o r t h i n t h i s Order are approved i n every 
respect.- I t i s further---

ORDERED that the issues f o r a r b i t r a t i o n i d e n t i f i e d i n t h i s 
docket are resolved as set f o r t h w i t h the body of t h i s Order. 
I t i s f u r t h e r 
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ORDERED that the p a r t i e s s h a l l submit a signed agreement 
t h a t complies with our decisions i n t h i s docket f o r approval 
w i t h i n 30 days of issuance of t h i s Order. I t i s f u r t h e r 

ORDERED that t h i s docket s h a l l remain open pending our 
re c e i p t and approval of the f i n a l a r b i t r a t i o n agreement i n 
accordance w i t h Section 252 of the Telecommunications Act of 
1996. 

By ORDER of the Florida Public Service Commission t h i s 13th 
Day of October. 2003. 

BLANCA S. BAY6, Director 
D i v i s i o n of the Commission Clerk 
and Administrative Services 

By: / ^ U ^ ^ c ^ - ^ 
Kay Flyfm, Chi&f 
Bureau of Records and Hearing 
Services 

( S E A L 

LF 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission i s required by Section 
120.569(1), Florida Statutes, t o n o t i f y p a r t i e s of any 
adm i n i s t r a t i v e hearing or j u d i c i a l review of Commission orders 
t h a t i s available under Septions 120.57 or 120.68, Florida 
Statutes, as well as the procedures and time l i m i t s that apply. 
This notice should not be construed t o mean a l l requests f o r an 
admi n i s t r a t i v e hearing or j u d i c i a l review w i l l be granted or 
r e s u l t i n the r e l i e f sought. 
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Any p a r t y adversely a f f e c t e d by the Commission's f i n a l 
a c t i o n i n t h i s matter may request: 1) reconsideration of the 
decision by f i l i n g a motion f o r reconsideration with the 
Director, D i v i s i o n of the Commission Clerk and Administrative 
Services, 2540 Shumard Oak. Boulevard, Tallahassee, Florida 32399-
0850, w i t h i n f i f t e e n (15) days of the issuance of t h i s order i n 
the form prescribed by Rule 25-22.060, Fl o r i d a A d m i n i s t r a t i v e 
Code; or 2) j u d i c i a l review by the Florida Supreme Court i n the 
case of an e l e c t r i c , gas or telephone u t i l i t y or the F i r s t 
D i s t r i c t Court of Appeal i n the case of a water and/or wastewater 
u t i l i t y by f i l i n g a notice of appeal with the Dir e c t o r , Division 
of the Commission Clerk and Administrative Services and f i l i n g 
a copy of the notice of appeal and the f i l i n g fee with the 
appropriate court. This f i l i n g must be completed w i t h i n t h i r t y 
(30) days a f t e r the issuance of t h i s order, pursuant to Rule 
9,110, Florida Rules of Appellate Procedure. The notice of 
appeal must be i n the form s p e c i f i e d i n Rule 9- 900 (a) , Florida 
Rules of Appellate Procedure. 
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Re: Petition of DIECA Communications, Inc. t/a COVAD Communications Company 
Docket Numbers A-310696F7000, A-310696F7001 

Counsel: 

I'm sure I don't have to tell you that this proceeding has been pending for a substantial 
period of time. Obviously, your clients have been managing to do business even without a 
completed arbitration. - • • • 

Last October, I sent you an e-mail offering you several options. These'includbd your joint 
selection of up t o five issues I would resolve immediately or your withdrawal of various Petitions 
(so that you could continue to negotiate and refile if necessary). The option you selected was that 
I would write the decision when I could. As I informed you then, I was far behind and was 
unlikely to get to it soon. 

Since then, as you may be aware, I was out of work for an extensive period of time due to 
an unexpected medical condition, and in fact I did not return until last month. While I will have 
time to write the decision (after finishing a few others that I need to do immediately), it seems to 
me that as a result of the passage of time, there may be a certain amount of staleness that has 
arisen with.respect to your issues and our record. 

I would like an update from you, and your thoughts as to how-best to proceed. Should we 
have a telephonic pre-hearing conference to discuss this? Are there any issues that can be taken 
off the table? Are there any FCC or state commission orders or rulings that are relevant? Is 
negotiation still on-going? Please let me know. 

Sincerely, 

i(JUL 

MARLANE R. CHESTNUT 
Administrative Law Judge 
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July 9,2004 

Honorable Marlane R. Chestnut P S _ 
Administrative Law Judge ^ <— ™ 
Commonwealth ofPennsylvania (— Q 
Pennsylvania Public Utility Commission 5 ^ ^ m 
Office of Administrative Law Judge c^c ^ ^ 
1400 West Spring Garden Street c c 0 =E ^ 
Philadelphia, PA 19130 % V o 

m ro 

- Re-: PetrtKm of DIECA Communications, Inc. t/a Covad Gommamcations-eompany 
Docket Numbers A-310696F7000, A-310696F7001 

Dear Judge Chestnut: 

As a follow-up to our letter dated June 9,2004, Covad and Verizon would like to update you 
on our discussions regarding the open issues remaining in the above-referenced proceeding. 
Since our June 9(il correspondence, Covad and Verizon have successfully resolved Issue 38 
regarding the interval for line sharing LSRs for Verizon North, The parties continue to work 
together and will report back to you with another update by August 13̂ . 

Please let us know if you would prefer another course. We appreciate very much the 
cooperation you have provided. 

Sincerely, 

Anthony Haisel 

cc: Srinivasah Soundaraiajan~(via electronic mail) 
Julia A. Conover (via electronic mail) 
John Povilaitis (via electronic mail) 

RECEIVED 
J U L 1 3 2004 

Public Uffliiy Commfss/orr" 
Philadelpnia Office 

Aarnmistrative Law Judge 

RECEIVED TIME JUL. 13. 2:56PM 
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VIA FIRST CLASS AND ELECTRONIC MAIL 

Honorable Marlane R. Chestnut 
Administrative Law Judge 
Commonwealth of Pennsylvania 
Pennsylvania Public Utility Commission 
Office of Administrative Law Judge 
1400 West Spring Garden Street 
Philadelphia, PA 19130 

Re: Petition of DIECA Communications, Inc. t/a COVAD Communications Company 
Docket Numbers A-310696F7000, A-310696F7001 . 

Dear'Judge Chestnut: 

As a follow-up to our letters dated June 10, July 9 and August 13, 2004, Verizon and Covad 
would like to update you on our discussions regarding the open issues remaining in the above-
referenced proceeding. 

Since our July 9th correspondence, Covad and Verizon continue to discuss open issues, 
including those related to performance metrics (Issues 4, 13, 33 and 34), and are hoping to 
resolve a few more in the short term. The parties continue to work together and will report back 
to you with.another update by October 7. 

Please let us know if you would prefer another course. We appreciate very much the 
cooperation you have provided. 

Sincerely, 

Anthony Hansel 

c: James J. McNulty, Secretary 
Juiia A. Conover, Esq. (via electronic mail) 
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Steven Hartmann 
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Steven.n.Hartmann(S),verizon.com 

Dated: September 10, 2004 John F/Povilaitis 
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800 North Third Street, Suite 101 
Harrisburg, Pennsylvania 17102-2025 
Phone: (717) 236-7714 

Counsel for 
Covad Communications Company 
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Fax: 703 351-3664 
srinivasan.soundararajan@verizon.com 

October 7, 2004 

Honorable Marlane R. Chestnut 
Administrative Law Judge 
Commonwealth of Pennsylvania 
Pennsylvania Public Utility Commission 
Office of Administrative Law Judge 
1400 West Spring Garden Street 
Philadelphia, PA 19130 

DEC 0 8 2004 

Re: Petition of DIECA Communications, Inc. t/a COVAD Communications Company 
Docket Numbers A-310696F7000, A-310696F7001 

Dear Judge Chestnut: 

As a follow-up to our letters dated June 10, July 9, August 13 and September 10, 2004, 
Verizon and Covad would like to update you on our discussions regarding the open issues 
remaining in the above-referenced proceeding. 

Covad and Verizon have made progress in discussing certain open issues, and we 
believe we are closer to resolving those related to performance metrics (Issues 4, 13, 33 and 
34). We also hope to resolve a few more issues in the short term. The parties continue to work 
together and will provide another update by November 5. 

Please let us know if you would prefer another course. We appreciate very much the 
cooperation you have provided. 

Sincerely, 

Srinivasan Soundararajan 

cc: Anthony Hansel, Esq. (via electronic mail) 
Julia A. Conover, Esq. (via electronic mail) 
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VIA FIRST CLASS AND ELECTRONIC MAIL 

Honorable Marlane R. Chestnut 
Administrative Law Judge 
Commonwealth of Pennsylvania 
Pennsylvania Public Utility Commission 
Office of Administrative Law Judge 
1400 West Spring Garden Street 
Philadelphia, PA 19130 

DEC 15 2004 

Re: Petition of DIECA Communications, Inc. t/a COVAD Communications Company 
Docket Numbers A-310696F7000, A-310696F7001 

Dear Judge Chestnut: 

As a follow-up to our letters dated June 10, July 9, August 13, September 10, and 
October 7, 2004, Verizon and Covad would like to update you on our discussions regarding 
the open issues remaining in the above-referenced proceeding. 

Since our last correspondence, Covad and Verizon continue to discuss open issues, and 
can inform you that Issue 30 has been resolved. The parties continue to work together and will 
report back to you with another update by December 7. 

Please let us know if you would prefer another course. We appreciate very much the 
cooperation you have provided. 

Sincerely, 

Anthony Hansel 

c: James J. McNulty, Secretary 
Julia A. Conover, Esq. (via electronic mail) 
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December 7, 2004. 

Honorable Marlane R. Chestnut 
Administrative Law Judge 
Commonwealth of Pennsylvania 
Pennsylvania Public Utility Commission 
Office of Administrative Law Judge 
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Re: Petition of DIECA Communications, Inc. t/a COVAD Communications Company 
Docket Numbers A-310696F7000, A-310696^7001 

Dear Judge Chestnut: 

As a follow-up to our letters dated June 10, July 9, August 13, September 10, October 7, 
and November 5, 2004, Verizon and Covad would like to update you on our discussions 
regarding the open issues remaining in the above-referenced proceeding. 

Covad and Venzon have made progress in discussing certain open issues, and have 
reached agreement on Issues 13, 27, 30, 32, 33 and 34. The parties continue to work together 
and will provide another update by January 7, 2005. 

Please let us know if you would prefer another course. We appreciate very much the 
cooperation you have provided. 

Sincerely, 

Srinivasan Soundararajan 

cc: Anthony Hansel, Esq. (via electronic mail) 
Julia A. Conover, Esq. (via electronic mail) 
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Honorable Marlane R. Chestnut 
Administrative Law Judge 
Commonwealth ofPennsylvania 
Pennsylvania Public Utility Commission 
Office of Administrative Law Judge 
1400 West Spring Garden Street 
Philadelphia, PA 19130 

FEB 2 2 Z005 

DOCUMENT 
FOLDER 

Re: Petition of DIECA Communications, Inc. t/a COVAD Communications Company 
Docket Numbers A-310696F7000, A-310696F7001 

' Dear Judge Chestnut: 

As a follow-up to our letters dated June 10, July 9, August 13, September 10, 
October 7, November 5 and December 7, 2004, Verizon and Covad would like to update you on 
our discussions regarding the open issues remaining in the above-referenced proceeding. 

Since our last correspondence, Covad and Verizon have made progress in 
discussing certain open issues, and have reached agreement on issue 4. The parties continue to 
work together and will report back to you with another update by February 11, 2005. 

Please let us know ifyou would prefer another course. We appreciate very much 
the cooperation you have provided. 

Sincerely, 

Anthony Hansel 

c: James J. McNulty, Secretary 
Julia A. Conover, Esq. (via electronic mail) 
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Re: Petition of DIECA Communications, Inc. t/a COVAD Communications 
Company Docket Numbers A-310696F7000, A-310696F7001 

Dear Judge Chestnut: KJR 

Over the past several months, Covad and Verizon have worked together to identify issues 
that we believe could be settled. Since that time, Covad and Verizon have made progress in 
discussing certain open issues, and have reached agreement on Issues 4, 8, 13, 27, 30, 32, 33, 34, 
35 and 38. Accordingly, these issues no longer need to be considered in this proceeding. 

At this time, however, the following open issues remain to be considered by you and the 
Commission in the above-referenced Arbitration: 1, 2, 5, 7, 9, 10, 12, 19, 22, 23, 24, 25, 35, 36, 
42, 43, 44, 47, 52 and 53. The parties propose that you and the Commission take a bifurcated 
approach to resolving the remaining issues in this proceeding. Specifically, the parties suggest 
that the following ten issues be ruled on at your earliest convenience, with review to follow by 
the Commission: 1, 2/9, 5, 7, 10,' 12, 22, 23, 52, and 53. 

With respect to the remaining issues, the parties believe that they are interrelated with the 
FCC's Triennial Review Order and/or its recent Triennial Review Remand Order. The parties, 
therefore, request that you and the Commission delay considering these issues until the 
completion ofthe consolidated arbitration before ALJ Wayne L. Weismandel (P-00042092) for 
an amendment to interconnection agreements between Verizon and CLECs in Pennsylvania 
("Consolidated Arbitration"). In particular, we propose that consideration of the following issues 
by you and the Commission in this proceeding be delayed until after the Consolidated 
Arbitration is complete: combinations and routine network modifications (Issues 19, 24, andjj ^ 
25), line partitioning (Issue 35), DSL over fiber (Issue 36), and dark fiber (Issues 42, 43, 44,̂ and 33 

5 
1 Issue 10 involves disputed language in two separate parts of the Interconnection Agreement. The parties have1 

agreed upon the language in one of those sections. The language in the other section is still in dispute aiEDvilKbe 
referenced in an updated language matrix. 
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47). The parties anticipate that, after the conclusion of the Consolidated Arbitration, they 
will be able to resolve many — if not all — of these issues through negotiations. Both Covad 
and Verizon recognize that this proposal will delay approval of new interconnection agreements 
to replace the parties' existing agreements, but agree that deferring these issues conserves the 
resources of the parties, the Commission, and its ALJs. Among other things, consideration of the 
issues listed above in this proceeding at this time would require further briefing to address the 
relevance of the FCC's recent orders, which would likely be duplicative of briefs to be filed in 
the Consolidated Arbitrations. 

We recognize that we have departed from the usual timeframe of a typical arbitration 
proceeding. The latitude you have provided us has allowed the parties to resolve a number of 
issues. Unfortunately, we have not been able to resolve all the outstanding issues in an informal 
manner and, as a result, we will be sending you an updated matrix on March 18, 2005, that 
identifies the language that is still in dispute for those issues that we propose not be deferred 
until completion of the Consolidated Arbitration. 

Please let us know if you would prefer another course. We appreciate very much the 
cooperation you have provided. 

Sincerely, 

Anthony Hansel 

cc: James J. McNulty, Secretary 
(original and 3 copies) 
Srinivasan Soundararajan, Esq. (via electronic mail) 
Julia A. Conover, Esq. (via electronic mail) 
John Povilaitis, Esq. (via electronic mail) 
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