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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Alfredo Caraballo (Complainant or Mr. Caraballo) filed on December 26, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued on December 17, 2014, in the above-captioned proceeding.  PPL Electric Utilities Corporation (Respondent or PPL) filed Replies to Exceptions on January 7, 2015.  For the reasons stated below, we will grant the Exceptions, in part, deny them, in part, and reverse the Initial Decision. 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]

History of the Proceeding

On August 14, 2014, Mr. Caraballo filed a Formal Complaint (Complaint) against PPL alleging that the utility threatened to shut off his service and that he would like a payment arrangement.  Mr. Caraballo averred that despite making a partial electric payment, PPL threatened to shut off his service.  According to Mr. Caraballo, PPL stated that it could not give him a payment plan.  Additionally, Mr. Caraballo stated he is permanently disabled with limited mobility and uses electricity for preparing his food, heating his dwelling and operating his medical devices.  He requested a payment plan so that he did not need to live under a constant threat of service termination.   Complaint at 2-3.

On September 23, 2014, PPL filed an Answer admitting that on July 30, 2014, it told the Complainant of its intent to terminate service on or after August 11, 2014.  PPL averred that it issued a three-day notice of termination on August 6, 2014.  The Respondent contended that, on August 7, 2014, Mr. Caraballo agreed to make a payment of $522 by August 12, 2014.  Thereafter, the Complainant agreed to pay monthly installments of his current budget bill plus $127.  According to PPL, Mr. Caraballo paid $179 on August 12, 2014, and PPL advised him to pay the balance as soon as possible to avoid a shut-off of service.  PPL issued a termination order on August 14, 2014.  However, PPL stated that the termination order was voided when Mr. Caraballo filed his Complaint.  Answer at 1.  

ALJ Colwell conducted a telephonic hearing on November 3, 2014.  Mr. Caraballo appeared pro se and presented oral testimony.  PPL was represented by counsel and presented one witness and three exhibits, which were admitted into the record.  The hearing generated twenty-seven pages of testimony.  The record closed on November 19, 2014.

In the Initial Decision issued on December 17, 2014, ALJ Colwell sustained the Complaint and issued a five-year payment arrangement.  As previously indicated, the Complainant filed Exceptions on December 26, 2014, and PPL filed Replies to Exceptions on January 7, 2015.  

On February 18, 2015, the Commission issued a Secretarial Letter (Secretarial Letter) to the Parties.  The Secretarial Letter reopened the record pursuant to 55 Pa. Code § 5.571(d)(2) for the limited purpose of determining if Mr. Caraballo is currently eligible for and/or participating in PPL’s customer assistance program (CAP) known as OnTrack.  It directed the Parties to file Comments with the Commission within ten days to verify the Complainant’s OnTrack status and provided another ten day period for the filing of Reply Comments.  

On February 27, 2015, PPL filed Comments verifying that, since the issuance of the Initial Decision, the Complainant became eligible for OnTrack and has been reaccepted into the program.  Further, the Respondent stated that Mr. Caraballo’s first bill under the OnTrack program, in the amount of $143, was due on March 4, 2015.  PPL Comments at 1-2.

The Complainant did not file Comments in response to the Secretarial Letter.  No Reply Comments were filed.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Colwell made eighteen Findings of Fact and reached seven Conclusions of Law.  I.D. at 2-4, 6-7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		The ALJ determined that the Complainant carries an arrearage of $9,087.07 and that in the last ten years he has defaulted on nineteen payment arrangements issued by PPL.  However, there was no record of the Complainant defaulting on a Commission-issued payment arrangement.  Although the Commission has expressed reluctance to issue payment arrangements where there is a record of failed compliance and poor payment history, the ALJ acknowledged that the Respondent did not object to the Commission’s grant of a payment arrangement.  I.D. at 4-6.  

Thus, because the Complainant’s gross monthly income did not exceed 150 percent of the Federal poverty level, the ALJ found that Mr. Caraballo was entitled to a Commission-ordered payment arrangement of five years to alleviate the outstanding balance on his account pursuant to Chapter 14 of the Code.[footnoteRef:1]  Additionally, the ALJ warned the Complainant that the Commission can only issue a single payment arrangement and cannot grant another unless the present arrearage is completely paid off.  According to the ALJ, the Complainant provided assurances of his understanding about this limitation and would do his best to comply.  Furthermore, the ALJ cautioned that the failure to comply with the terms of a payment arrangement shall be grounds for the termination of Mr. Caraballo’s service.  I.D. at 5-6.   [1:  	Section 1405(a) of the Code, 66 Pa. C.S. § 1405(a), provides that the Commission “is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established” under Chapter 14.  Customers with a gross monthly household income that does not exceed 150 percent of the federal poverty level are entitled to five years to pay an unpaid balance on an account subject to a Commission-ordered payment arrangement.   66 Pa. C.S. § 1405(b)(1).  
] 


Exceptions and Replies 

The Complainant raises two general Exceptions.[footnoteRef:2]   First, Mr. Caraballo appears to express concern that PPL previously issued a disconnect order despite agreeing to a payment arrangement.  Second, the Complainant seems to request a review of his entire case.  Specifically, Mr. Caraballo states: “I am requesting that you review several new details in my case.  Since the trial I have spoken to PPL and my energy provider and was told the actual amount owed is $2,000 then [sic] the said amount.”  Exc. at 1. [2: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code 
§ 1.2(a), in order to secure a just, speedy, and inexpensive determination.    
] 


In its replies to the first Exception, the Respondent argues that the evidence shows the Complainant defaulting on nineteen PPL-issued payment arrangements.  PPL avers that Mr. Caraballo’s last payment was on August 20, 2014, although the Respondent also acknowledged a payment issued by LIHEAP in October 2014.  PPL contends that at the time of the hearing the Complainant’s outstanding balance was $9,087.07.  Further, the Respondent asserts that there was no evidence that it interrupted the Complainant’s service.  R. Exc. at 1-2.

In response to the second Exception, PPL argues that a review of Mr. Caraballo’s case is unwarranted because his service was not interrupted.  PPL also contends that further review is unnecessary because it does not oppose the Commission-issued payment arrangement of five years, noting that it is the most advantageous arrangement to which any customer is entitled.  Id. at 2.

Disposition

Our review of the record in this proceeding revealed some uncertainty about whether the Complainant was eligible for PPL’s CAP program known as OnTrack.  If Mr. Caraballo was indeed eligible and participating in OnTrack, such an arrangement would appear to be more advantageous than any Commission-issued payment arrangement under Chapter 14 of the Code.  See e.g., Michael Scotto v. PPL Electric Utilities Corporation, Docket No. C-2014-2414070 (Order entered February 26, 2015). 

PPL described OnTrack in an attachment to its Supplemental Tariff filed on October 23, 2014.

OnTrack is a special payment program for low-income households at or below 150 percent of the federal poverty level who are payment troubled.  OnTrack is [PPL’s CAP] and is one of its Universal Service Programs (“USP”).  This program, funded by residential customers and administered by community-based organizations, started as a pilot in 1993.

	The primary features of OnTrack include:
· A reduced payment arrangement based on ability to pay
· Arrearage forgiveness over a specified period of time
· Protection against shutoff of electric service
· Referrals to other programs and services

Supplement No. 164 to Tariff – Electric Pa. P.U.C. No. 201, PPL’s Proposed 2014-2016 Universal Service and Energy Conservation Plan, September 30, 2014, at 1.[footnoteRef:3]   [3:  	Additionally, the Commission in PPL Electric Utilities Corporation Universal Service and Energy Conservation Plan for 2014-2016 Submitted in Compliance with 52 Pa. Code § 54.74, Docket No. M-2013-2367021 (Order entered September 11, 2014), explained that customers receive more than just discounted electric bills while they are enrolled in OnTrack.  They also benefit from having all pre-program arrearages frozen and a portion of this amount forgiven for each on-time and in-full monthly payment.  Id. at 20.  Thus, participation in OnTrack may be more beneficial to the Complainant than a Commission-ordered payment arrangement.] 


Furthermore, under Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c), [footnoteRef:4] the Commission does not have the authority to order a payment arrangement while the customer is a participant of a utility’s CAP.  Ulonda Beaty v. PPL Electric Utilities Corp., Docket No. C-2011-2253209 (Order entered February 14, 2013).   [4:  	“Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the [C]ommission.”  66 Pa. C.S. § 1405(c). ] 


During the hearing, PPL’s witness testified that, as of September 29, 2014, Mr. Caraballo was not eligible for OnTrack.  Tr. at 15.  However, the record evidence indicated that Mr. Caraballo would become eligible for OnTrack as of December 18, 2014.  See PPL Exh. 2, Account Contact History, at 1.  

		Accordingly, the Commission issued the Secretarial Letter in order to reopen the record for the limited purpose of determining if Mr. Caraballo is currently eligible for and/or participating in OnTrack.  In its Comments in response to the Secretarial Letter, PPL confirmed Mr. Caraballo’s eligibility for and current enrollment in the OnTrack program.  Accordingly, we do not have the authority to direct a payment arrangement while the Complainant is participating in PPL’s CAP.  

Thus, we shall grant the Complainant’s Exceptions, in part, to the extent that they request a review of the record based on new information added to the record.  We shall also reverse the Initial Decision to deny the request for a payment arrangement.  Therefore, we dismiss the Complaint.
		 
Conclusion

Based upon our review of the record and the applicable law, we shall grant the Exceptions, in part, and deny them, in part, reverse the Initial Decision and dismiss the Complaint, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Alfredo Caraballo  filed on December 26, 2014, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Susan D. Colwell, issued on December 17, 2014, is reversed, consistent with this Opinion and Order.

3.	That the formal Complaint filed by Alfredo Caraballo against PPL Electric Utilities Corporation at Docket Number C-2014-2438373 is dismissed.



4.	That the proceeding docketed at C-2014-2438373 shall be marked closed.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: April 9, 2015

ORDER ENTERED:  April 9, 2015
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