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BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PPL Electric Utilities Corporation (PPL or Company) and the Office of Consumer Advocate (OCA) filed on August 21, 2014, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo, issued on August 1, 2014, relative to the above-captioned proceeding.  On September 2, 2014, Replies to Exceptions were filed by PPL and the PP&L Industrial Customer Alliance (PPLICA).  For the reasons set forth herein, we shall, inter alia,  (1) grant PPL’s Exceptions; (2) deny the OCA’s Exceptions; and (3) modify the Recommended Decision consistent with this Opinion and Order.

[bookmark: _Toc415316181]I.	History of the Proceeding

On February 14, 2012, Governor Corbett signed into law Act 11 of 2012, (Act 11), which amended Chapters 3, 13 and 33 of the Public Utility Code (Code),  66 Pa. C.S. § 101, et seq.  Act 11, inter alia, provides jurisdictional water and wastewater utilities, electric distribution companies (EDCs), natural gas distribution companies (NGDCs) and city natural gas distribution operations with the ability to implement a distribution system improvement charge (DSIC).  Through a DSIC, utilities may recover reasonable and prudent costs incurred to repair, improve, or replace certain eligible distribution property that is part of the utility’s distribution system.  The eligible property for the DISC is defined in 66 Pa. C.S. § 1351.  Act 11 states that, as a precondition to the implementation of a DSIC, a utility must file a long-term infrastructure improvement plan (LTIIP) with the Commission.  66 Pa. C.S. § 1352.  On August 2, 2012, the Commission entered its Order in Implementation of Act 11 of 2012, Docket No. M‑2012‑2293611 (Final Implementation Order), which established procedures and guidelines necessary to implement Act 11 and included a Model Tariff for DSIC filings (Model Tariff).

On September 18, 2012, PPL filed a LTIIP with the Commission at Docket No. P-2012-2325034 (PPL LTIIP), pursuant to Section 1352 of the Code, 66 Pa. C.S. § 1352.  PPL LTIIP was approved by the Commission on January 10, 2013.

On January 15, 2013, PPL filed a Petition for Approval of a Distribution System Improvement Charge (DISC Petition), which included a proposed Supplement No. 127 to Electric – Pa. P.U.C. No. 201 (Supplement No. 127) to introduce a DSIC Rider into the Company’s tariff.[footnoteRef:1]  Supplement No. 127 had an effective date of May 1, 2013, which was later changed to an effective date of July 1, 2013.   [1:  	PPL’s DSIC Petition was also filed at Docket No. P-2012-2325034, which is the docket under which PPL filed its LTIIP.  
 ] 


On February 4, 2013, PPLICA filed a Petition to Intervene and an Answer to the DSIC Petition.  On the same day, the OCA filed an Answer, Notice of Intervention and Formal Complaint (C-2013-2346390) and Public Statement.  On February 8, 2013, a Petition to Intervene was filed by Eric Epstein.  On March 22, 2013, the Office of Small Business Advocate (OSBA) filed an Answer, Notice of Intervention, Public Statement and Notice of Appearance.  Formal Complaints were also filed against PPL’s DSIC by the following residential customers: Alan D. Whitehouse (C‑2013‑2345750); Pamela Mosconi (C-2013-2346375); John E. Hoag (C-2013-2345729); and James Weaver (C‑2013‑2351090).

By Opinion and Order entered May 23, 2013 (May 2013 Order), the Commission approved the Company’s DSIC Petition subject to recoupment and/or refund, pending final resolution of the following four issues :

a. Whether customers taking service under Rate Schedule LP-5 at transmission voltage rates should be included under the DSIC charge [sic];
b. If revenues associated with the Company’s Act 129 Compliance Rider (ACR), Smart Meter Rider, Universal Service Rider, Net Metering Rider, and Competitive Enhancement Rider (CER) riders [sic] in PPL’s tariff are properly included as distribution revenues;[footnoteRef:2] [2:  	Of the four riders addressed in the May2013 Order, only the ACR and CER were contested in this proceeding. ] 

c. Impact of Accumulated Deferred Income Taxes (ADIT) associated with DSIC investments; and
d. Calculation of state income tax component of the DSIC revenue requirement.
May 2013 Order at 20.

On June 6, 2013, PPLICA filed a Motion for Judgment on the Pleadings (PPLICA Motion).  PPLICA alleged that there was no genuine issue of material fact regarding the application of PPL’s DSIC to PPL’s Rate Schedule LP-5 customers, and that these customers should be excluded from PPL’s DSIC as a matter of law.

On June 20, 2013, PPL filed its compliance filing, as directed by the Commission in its May 2013 Order.  The Company’s DSIC rate became effective as of July 1, 2013, subject to refund.

On June 26, 2013, PPL filed an Answer to the PPLICA Motion, requesting that the Motion be denied.  PPL argued that PPLICA had not met the standards for granting judgment on the pleadings as a material fact continued to exist about the application of the DSIC to LP-5 customers.

On July 1, 2013, a Prehearing Conference was held and was attended by PPL, the OCA, the OSBA and PPLICA.  Various matters were discussed and the intervention requests of PPLICA and Eric Epstein were granted.

On July 5, 2013, the ALJ issued an Order Denying Motion for Judgment on the Pleadings, with respect to the PPLICA Motion.  The ALJ concluded that PPLICA had not met the heavy burden of showing that no material factual disputes existed and that it was entitled to judgment as a matter of law.  Also, in accordance with the procedural schedule established in this case, PPL, which had filed direct testimony with the DSIC Petition, served its prepared supplemental direct, rebuttal and rejoinder testimonies and exhibits.  The OCA and PPLICA served direct and surrebuttal testimonies and exhibits.

On October 29, 2013, a hearing was held in this matter for the purpose of admitting into the record the prepared testimony and exhibits of all Parties by stipulation.  The Parties previously agreed to this procedure and waived cross-examination.  In addition, a Briefing Order was issued on the same date, which provided for the filing of Main Briefs by November 26, 2013, and Reply Briefs by December 20, 2013.  In accordance with this Briefing Order, Main Briefs and Reply Briefs were timely filed by PPL, the OCA and PPLICA.

On January 2, 2014, the record for this proceeding was originally closed.  However, by Order dated March 6, 2014, the ALJ reopened the record to allow the Parties an opportunity to place evidence into the record in support of their briefing positions on the issue of whether Net Metering Rider revenue is properly included in distribution revenues.  At the request of PPLICA, a telephonic conference was held on March 13, 2014, for clarification of the ALJ’s Order Reopening the Record.  As a result of this telephonic conference, the ALJ established a schedule for the Parties to supplement the record. 

On March 21, 2014, PPL filed and served an Affidavit of Bethany L. Johnson (March 21 Affidavit), and subsequently supplemented the March 21 Affidavit with an exhibit (PPL Exh. BLJ-A1).  The March 21 Affidavit, inter alia, provided clarification of the Net Metering Rider referenced in the May 2013 Order, supra.

On April 3, 2014, PPLICA, filed a revised Main Brief, as a result of PPL’s clarification, and Affidavit of Richard A. Baudino, dated April 2, 2014.  In its revised Main Brief, PPLICA modified its previous position and concluded that, based upon PPL’s March 21 Affidavit, inclusion of Net Metering revenues was appropriate.  

In response to PPLICA’s revised Main Brief, PPL filed a revised Reply Brief on April 10, 2014.   In order to reflect the changes in its revised Main Brief, PPLICA was given the opportunity to revise its Reply Brief, and did so on May 1, 2014.

By Order dated May 6, 2014, the ALJ admitted Affidavits submitted by PPL and PPLICA, PPL’s Exhibit BLJ-A1, and the revised Main and Reply Briefs into the record.  The record then was reclosed on the same date.

In the Recommended Decision issued on August 1, 2014, the ALJ, inter alia, approved the DSIC calculation proposed by PPL with the following modifications:  (1) that PPL’s DSIC not be applied to LP-5 customers and that refunds be made to these customers for over-collections, retroactive to July 1, 2013; and (2) that the ACR and CER revenues be excluded from PPL’s DSIC calculation and that appropriate refunds be issued to customers, retroactive to July 1, 2013.  R.D. at 48, 57, 59-63.  

As previously noted, PPL and the OCA filed Exceptions on August 21, 2014.  PPL and PPLICA filed Replies to Exceptions on September 2, 2014.  

[bookmark: _Toc415316182]II.	Background 

In its DSIC Petition, PPL stated that implementing the proposed DSIC and allowing the proposed Tariff Supplement No. 127 to go into effect is in the public interest because the DSIC will ensure that customers continue to receive safe and reliable service in the future as required by Section 1501 of the Code, 66 Pa. C.S. § 1501.  PPL averred that its aging distribution infrastructure has led to an increased number of outages in recent years.  The Company submitted that repair, improvement and replacement of aging distribution equipment and facilities will ensure a reduction to the number of outages that occur due to equipment failure.  Therefore, PPL averred that reliability of service will directly improve.  Over the next five years, PPL noted that it plans to spend around $705 million to repair, replace or upgrade infrastructure.  PPL submitted that it cannot maintain its level of investment without the secure revenue provided by the DSIC.  DSIC Petition at 7-8, 10; LTIIP at 14.  

PPL’s witness Bethany L. Johnson testified that the DSIC formula in the Model DSIC tariff that is attached to the Final Implementation Order does not properly reflect a tax component related to the Pennsylvania Gross Receipts Tax (GRT).  Ms. Johnson explained that all EDCs are subject to GRT on all rate-related revenue billed and the formula set forth in the Final Implementation Order does not provide for the proper calculation of the total revenue requirement associated with the cost components of DSIC-eligible property.  PPL St. 3 at 4.  Therefore, PPL modified the formula for calculation of its DSIC to include the applicable GRT cost component as follows:

	DSIC   =
	((DSI * PTRR) + Dep + e)   x 
	1

	
	
	(1 - T)

	
	PQR



Where:
	DSI 
	=
	Original costs of eligible distribution system improvement projects net of accrued depreciation.

	PTRR
	=
	Pre-tax return rate applicable to DSIC-eligible property.

	Dep
	=
	Depreciation expense related to DSIC-eligible property.

	e
	=
	Amount calculated under the annual reconciliation feature or Commission audit.

	PQR
	=
	Projected quarterly revenues for distribution service (including all applicable clauses and riders) from existing customers plus revenue from any customers which will be acquired by the beginning of the applicable service period.

	T
	=
	Pennsylvania gross receipts tax rate in effect during the billing month, expressed in decimal form.


PPL Exh. BLJ-2

The DSIC is updated quarterly to reflect eligible plant additions placed into service during the three-month period ending one month prior to the effective date of each quarterly DSIC and changes in the Company’s pre-tax return.  PPL’s initial DSIC effective July 1, 2013, was 0.49% and we note that the recent DSIC effective between January 1, 2015 and March 31, 2015, is 3.15%.  PPL Exh. BLJ-2; PPL Supplement No. 170, Seventh Revised Page No. 19Z.16. 

In accordance with the Model Tariff and consistent with Section 1358 of the Code, 66 Pa. C.S. § 1358, PPL’s DISC also includes the following customer safeguards:

a. A five percent cap on the total amount of distribution service revenue that can be collected by PPL as determined on an annualized basis;
b. Annual reconciliations of over- or under-collections with over-collections to be refunded with interest. 
c. Audits conducted by the Commission;
d. Customer notice of any changes in the DSIC;
e. A reset of the DSIC to zero as of the effective date of new base rates that include the DSIC-eligible plant; and
f. A reset of the DISC to zero if, in any quarter, PPL’s most recent earnings report shows that PPL is earning a rate of return that exceeds the allowable rate of return used to calculate its fixed costs under the DSIC. 
g. The DSIC will be applied equally to all customer classes.

Supplement No. 127, Original Page No. 19Z.19.

[bookmark: _Toc415316183]III.	Discussion

[bookmark: _Toc415316184]Legal Standards  

In this proceeding, the Company has the burden of proof to establish that it is entitled to the relief it is seeking.  66 Pa. C.S. § 332(a).  The Company must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  To meet its burden of proof, the Company must present evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

PPL has the burden of proving the justness and reasonableness of its DISC.  The standard to be met by the public utility is set forth at 66 Pa. C.S. § 315(a):

Reasonableness of rates.–In any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.

66 Pa. C.S. § 315(a).  The burden of proof does not shift to parties challenging a requested rate surcharge.  Rather, the burden of proof remains with the public utility throughout the course of the rate proceeding.  Berner v. Pa. PUC, 382 Pa. 622, 116 A.2d 738 (1955).

Although the utility bears the burden of proving that its proposed rate surcharge is just and reasonable, a party that advances a proposal that the utility did not include in its filing carries the burden of proof as to that contrary proposal.  Petition of Duquesne Light Company, Docket No. P-2012-2301664 (Order entered January 25, 2013); Joint Default Service Plan for Citizens’ Electric Company and Wellsboro Electric Company, Docket Nos. P-2009-2110798, et al. (Order entered February 25, 2010); Pa. PUC v. Metropolitan Edison Company, Docket Nos. R-00061366, et al. (Order entered January 11, 2007). 

The ALJ reached twenty-one Conclusions of Law.  R.D. at 59-62.  The Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  

[bookmark: _Toc415316185]Exceptions to the Recommended Decision

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

[bookmark: _Toc415316186]Inclusion of ADIT in the DSIC Calculation 

Positions of the Parties

The OCA explained that, as provided in the proposed tariff, PPL’s DSIC is intended to allow the utility to recover a pre-tax return rate applicable to the original cost of eligible projects, net of depreciation.  The OCA also explained that every dollar of equity return is “grossed up” to include federal and state taxes at the full statutory federal and state tax rates.  The OCA submitted that PPL is not actually paying that level of taxes because the Company is allowed to take tax deductions for accelerated and bonus depreciation that have the potential to significantly reduce the income on which it must pay income taxes.  OCA M.B. at 12.  As explained, infra, the difference between the taxes actually paid and the income taxes for ratemaking generates is known as deferred income taxes.  ADIT is simply the cumulative balance of the deferred taxes generated over time.  OCA St. 1 at 4-5. 

The OCA challenged PPL’s DSIC because it does not deduct ADIT associated with DSIC-eligible plant as a rate base offset.  According to the OCA, by not deducting applicable ADIT, PPL’s formula assumes that all of the plant was paid for by investor-supplied capital, when it was partially paid for with zero-cost capital.  The result is that PPL is allowed to earn a return on an investment balance which is overstated.  OCA R.B. at 5. 

The OCA provided the following explanation from its witness Thomas Catlin of how the Internal Revenue Code creates ADIT and how it is traditionally treated for ratemaking purposes:

Accumulated deferred income taxes arise because certain income tax deductions such as accelerated tax depreciation and bonus tax depreciation must be normalized under the provisions of the United States Internal Revenue Code.  That is, utilities such as PPL are allowed to take tax deductions for accelerated and bonus depreciation that significantly reduce the income on which they must pay income taxes.  However, under the normalization provisions of the Internal Revenue Code, those tax reductions are not allowed to be flowed through in rates on a current basis.  Instead, income taxes for ratemaking purposes are calculated using book depreciation instead of tax depreciation as a deduction.

The resulting difference between the taxes actually paid (taking into account accelerated and bonus deprecation) and the income taxes for ratemaking (taking into account book depreciation) generates what is known as deferred income taxes.  ADIT is simply the cumulative balance of the deferred taxes generated over time.  ADIT represents a source of zero cost capital because the utility has paid less in taxes to the federal government than it has collected in rates.  Under standard ratemaking practice, the balance of ADIT is recognized as a source of zero cost capital, as it is in Pennsylvania and most other states, or included in capital structure with a zero cost.

OCA St. 1 at 4-5.

The OCA emphasized that, under standard ratemaking practice in Pennsylvania and every other state and federal regulatory jurisdiction, the balance of ADIT is treated as a reduction to rate base or included in capital structure with a zero cost, so that customers do not pay a return on non-investor supplied capital.  The OCA cited to several ratemaking treatises and Commission and other state regulatory cases in support of this statement, such as Pa. Pub. Util. Comm’n v. West Penn Power, 32 PUR 4th 245, 264-65, 53 Pa. PUC 410, 430-31 (1979) (West Penn).  OCA M.B. at 13‑15.

The OCA argued that it is no more appropriate for ratepayers to pay a return on zero cost capital in rates established between base rate cases, as would occur with the DSIC, than it is in rates established in a base rate case.  OCA St. 1at 5.  Therefore, the OCA averred that, consistent with standard ratemaking practice in base rate cases, ADIT must be recognized in calculating the rate base to which DSIC pre-tax return will apply.  The OCA opined that an adjustment for ADIT is also consistent with the plain language of Act 11 which provides for the recovery of costs “incurred” by the utility.  OCA R.B. at 5, citing 66 Pa. C.S. § 1353.  To reflect this ADIT recognition, the OCA recommended that the definition of DSI shown on PPL’s DSIC tariff should be modified to read as follows:

DSI = Original cost of eligible distribution system improvement projects net of accrued depreciation and accumulated deferred income taxes.

OCA St. 1 at 7 (Emphasis indicates new language).

The balance of ADIT associated with DSIC-eligible plant is potentially significant, according to the OCA.  However, the OCA reported that PPL was unable to provide the amounts of ADIT associated with DSIC-eligible plant on a current basis because it prepares estimates of ADIT for the current year at the end of each calendar year.  The OCA noted that the amounts reported to investors in PPL’s quarterly financial statements are based on the prior year’s amounts for the first three quarters of the year.  OCA M.B. at 16, citing PPL St. 4-R at 4-5.  Therefore, OCA witness Catlin proposed that the rate base deduction be estimated using the same procedure the Company uses for its quarterly financial statements, as explained, supra:

I am proposing that PPL use the same procedure that it uses for financial reporting purposes.  That is, PPL should estimate to the best of its ability the ADIT associated with DSIC-eligible plant additions through the first three quarters of each calendar year.  Then, at the end of the year, it can true up its DSIC calculations to reflect the actual ADIT balances at the same time it prepares its annual reconciliation for each calendar year.

OCA St. 1at 6.

The OCA also addressed the fact that PPL is currently in a “loss carry forward position,” i.e., it has unutilized federal net operating losses.  OCA St. 1 at 7.  As a result, the OCA explained that PPL will not be able to take the tax deductions attributable to the DSIC plant until a future date when it does have taxable income.  OCA St. No. 1 at 7.  The OCA recommended that ADIT be reflected in the DSIC formula so that when PPL does have taxable income and realizes an ADIT benefit, the DSIC rate base will be reduced accordingly.  OCA M.B. at 17. 

As explained by the ALJ, PPL disagreed with reflecting ADIT in its DSIC.  In response to the OCA’s arguments, PPL set forth its positions that: (1) the ADIT adjustment is inconsistent with Act 11 and the intent of the General Assembly and Commission; (2) the Commission has already rejected the ADIT adjustment as being unnecessary and making the DSIC calculation too complex; and (3) the ADIT adjustment is not required to produce just and reasonable rates.  R.D. at 20. 

PPL’s primary position, that the ADIT adjustment is inconsistent with Act 11 and legislative intent, is one of statutory interpretation.  PPL cited to the Statutory Construction Act of 1972, which provides that “the object of all interpretation and construction of statutes is to ascertain and effectuate the intention of the General Assembly.”  PPL M.B. at 13, citing 1 Pa. C.S. § 1921.  PPL argued that in order to ascertain the intent of the General Assembly, the ruling body should first look to the plain language of the statute.  PPL M.B. at 13, citing Commonwealth v. Segida, 604 Pa. 103, 985 A.2d 871 (2009) (Segida).  PPL submitted that if the words are not explicit, then intent may be gleaned from legislative history, including previous drafts of house bills, as well as statements made by legislators during the time of the statute’s enactment.  PPL M.B. at 13, citing Commonwealth v. Wilson, 529 Pa. 268, 602 A.2d 1290 (1992) (Wilson).  Using these principles, PPL concluded it was the intent of the General Assembly for the DSIC mechanism previously adopted by the Commission as to water utilities (without reflection of ADIT) to continue.  PPL asserted that, based upon legislative intent, the OCA’s ADIT adjustment is contrary to Act 11 and must be rejected.  PPL M.B.at 12-13.

In further support of its position, PPL observed that OCA’s specific tax adjustments were omitted from the plain language of Act 11.  PPL cited to Mt. Village v. Bd. of Supervisors, 582 Pa. 605, 874 A.2d 1, 22 (Pa. 2005) (Mt. Village) for the proposition that words are not to be added to the statute, especially where, as in the instant case, the words appear to have been intentionally omitted.  PPL M.B. at 14. 

PPL also referenced the legislative history associated with Act 11 and contended that the General Assembly specifically considered, and rejected, the OCA’s ADIT proposal.  It referred to PPL witness Johnson’s exhibit of House Journal documents which showed that an amendment to accomplish the OCA’s goals was specifically rejected.  PPL Exh. BLJ-1R at 1911.  PPL further claimed that the water DSIC mechanism and model tariff language, which did not recognize the ADIT adjustment, was the foundation for the DSIC mechanism authorized in Act 11.  Therefore, according to PPL, the DSIC provisions of Act 11 must be interpreted consistent with the water DSIC practice.  PPL M.B., pp. 15-16, citing 1 Pa. C.S. § 1921(c)(7).  

As part of its statutory construction argument, PPL averred that that the DSIC is an automatic adjustment surcharge mechanism, authorized by the General Assembly as an exception to traditional base rate filings. PPL M.B. at 16, citing, inter alia, Pa. Indus. Energy Coal. v. Pa P.U.C., 653 A.2d 1396, 1349.  According to PPL, the courts have recognized the General Assembly’s authority to enact such proposals, which have different goals than traditional Section 1308(d) proceedings, and therefore have different adjustments associated with them.  PPL M.B. at 17-19.

In response to PPL’s legislative intent argument, the OCA observed that PPL only referenced legislative history and not the statute when it contended that the General Assembly expressed an intent that there should be no adjustment for taxes.  OCA M.B. at 24, citing PPL St. 3-R at 2.  The OCA argued that, pursuant to rules of statutory construction at 1 Pa. C.S. § 1921(b), legislative history is considered only when the legislative intent is not clear.  The OCA asserted that legislative intent is clear from the statute in that, as set forth in 66 Pa. C.S. § 1301, rates must be just and reasonable.  The OCA argued that, in accordance with 66 Pa. C.S. §§ 1351, 1353, only costs that are “incurred” by the utility shall be recovered through the DSIC; therefore, it is consistent with Section 1301 of the Code and Act 11 that the Commission approve a DSIC rate calculated to recover only the costs incurred by PPL.  OCA M.B. at 24.

The OCA also contended that, even if legislative history is considered, it would not be inconsistent to include ADIT in the DSIC calculation.  The OCA submitted that while there were amendments offered to memorialize the Commission’s DSIC practice with respect to water utilities, Section 1358(a)(2) of the Code, 66 Pa. C.S. § 1358(a)(2), shows that the General Assembly did not intend for existing DSIC rules to automatically apply to other utilities.  The OCA argued that instead, the Commission was given leeway to implement new appropriate rate mechanisms in compliance with the law, court precedent and ratemaking principles that bear upon it.  OCA M.B. at 25-26.
	
PPL noted that the Commission directly addressed the OCA’s proposed tax adjustments to the DSIC in the Final Implementation Order.  PPL submitted that in response to the OCA’s proposal the Commission held as follows: 

[T]he DSIC is intended to be a straightforward mechanism which is easy to calculate, easy to audit and which does not require a full rate case analysis.  Inclusion of an ADIT adjustment would be inconsistent with that goal and would likely invite litigation over its calculation.  Moreover, we note that the water DSIC, used successfully for over 15 years, did not include an ADIT adjustment.  And, in any event, consumers remain protected against over earnings by the earnings cap under Section 1358(b)(3) which captures the revenue impact of all other adjustments and insures that the DSIC does not result in unreasonable rates.

Therefore, the Commission declines to adopt the OCA proposal to include, in the DSIC calculation, an adjustment for accumulated deferred income taxes.  The adjustment, which was not previously used in the DSIC by the water industry, would add unnecessary complexities to the DSIC and, accordingly, will not be included in the model tariff.

PPL M.B. at 19, citing Final Implementation Order at 39 (internal citations omitted).

Based on the foregoing, PPL concluded that the Commission previously rejected the OCA’s proposal to include the ADIT adjustment in the DSIC calculation because: (1) the DSIC mechanism was intended to be straightforward and easy to calculate; (2) the water DSIC historically did not include ADIT; and (3) the ADIT is already accounted for in the earnings cap.  PPL M.B. at 19-20. 

In support of its argument that an ADIT adjustment would add complexity to the DSIC, PPL cited to Dorothy Gill v. The Bell Telephone Company of Pa., C‑00935402, 1994 Pa. PUC LEXIS 115 (Order entered April 22, 1994) (Gill) for the proposition that a surcharge mechanism’s purpose is to establish a simple adjustment mechanism that does not require examination of every component to be considered in a full base rate case proceeding.  It contended that, in Popowsky v. Pa. P.U.C., 683 A.2d. 958 (Pa. Cmwlth Ct. 1996) (Equitable), the Commonwealth Court held that non-base rate cases do not require consideration of the full extent of revenues, expenses, rate base, and rate of return.  PPL opined that incorporating an ADIT adjustment into the equation would defeat the purpose of Act 11’s simple surcharge provisions.  PPL M.B.at 20-21.

PPL explained that a prime reason for the added complexity has to do with a utility’s overall tax position.  PPL noted that it had recently generated tax deductions that exceed its income, resulting in tax loss carryforwards.  PPL stated that this situation, as conceded by the OCA, precludes an ADIT offset at this time due to prior and ongoing tax losses.  PPL M.B at 21, citing OCA St. 1 at 7.  According to PPL, the current situation can recur at any time, thereby complicating the determination of ADIT and demonstrating the complexity and litigation potential of ADIT adjustments.  PPL M.B. 
at 21‑22.

PPL argued that this tax situation is further complicated due to timing differences between the quarterly DSIC calculations and the annual accounting period used by PPL for income tax purposes.  PPL explained that its quarterly accounting and reporting periods also do not coincide with the quarterly DSIC reporting period due to the thirty-day lag.  PPL submitted that, as a result, any determination of ADIT would involve estimates that would require subsequent true-ups.  PPL opined that this would be contrary to the use of known, historic balances envisioned by 66 Pa. C.S. § 1357 and inconsistent with straightforward calculations.  PPL cautioned that ADIT balances could also decline over time, creating a negative deferred income tax which could offset, in whole or in part, any new ADIT balances created from new DSIC-eligible plant.  PPL M.B. at 22-23.

PPL further argued that the OCA’s adjustments are premised on the flawed assumption that it is appropriate to calculate tax expense on an incremental rather than overall basis.  PPL submitted that this argument is inconsistent with basic tax law concepts and also produces a mismatch of tax expense for ratemaking purposes.  The only way to correct such unfairness, according to PPL, is to undertake a full tax calculation looking at all plant in service as part of the quarterly calculation which is contrary to legislative and regulatory intent that the DSIC remain uncomplicated.  PPL projected that an ADIT adjustment would also require tax calculations that are not part of the Company’s normal course of business and introduce true-ups into the DSIC mechanism, which is also contrary to a simple and straightforward DSIC approach.  PPL M.B at 25-26.

In response to PPL’s contention that an ADIT adjustment would make the DSIC calculation too complex, the OCA countered that inclusion of ADIT is not overly complex and is necessary to produce just and reasonable rates, in accordance with 66 Pa. C.S. § 1301.  The OCA observed that utilities in Georgia, Kansas, Kentucky, Maine, Maryland (proposed), Massachusetts, Missouri, Nebraska, New Jersey, Rhode Island and Utah calculate ADIT balances associated with incremental investment for their DSIC-type cost recovery mechanisms.  The OCA proffered that recognition of ADIT is common practice and not too complicated.  The OCA added that estimates can be used and can be trued up later.  OCA M.B. at 18‑19.

In response to the OCA’s argument that the Commission should follow the example of other states in adopting the ADIT adjustment, PPL argued that the Statutory Construction Act does not generally provide for consideration of an issue by another jurisdiction as a basis for determining legislative intent.  It further contended that, even if the other states were to be considered, these mechanisms vary so much from Pennsylvania’s DSIC as to be invalid for comparison purposes.  PPL M.B. at 31-33.

In response to PPL’s contention that identification of the Company’s overall tax loss position requires quarterly recalculation of all elements of the Company’s ratemaking formula to implement a DSIC, OCA’s witness, Mr. Catlin, testified that if PPL is unable to determine whether it is currently in a tax loss position, the Company can either estimate its position or assume that it is in a tax loss position for purposes of deducting ADIT in its quarterly DSIC.  OCA St. 1-S at 4.  Mr. Catlin explained:

At the end of each tax year, PPL should be able to determine or reasonably estimate whether it is in a tax loss position or not, and should also be able to estimate the extent of its loss carry-forwards going forward.  To the extent that there is uncertainty, PPL can prepare its DSIC filings assuming that it is in a tax loss position and not include a rate base deduction for ADIT.  If it is later determined that PPL is not in a tax loss position, it can true-up its DSIC calculations to account for the appropriate level of ADIT as part of its annual DSIC reconciliation.

OCA St. No. 1-S at 4.

In further response, the OCA observed that PPL already files annual and quarterly reports on its results of operations and related income tax expense with the Securities and Exchange Commission.  OCA M.B.at 20, citing PPL St. 4-R at 4.  In addition, the OCA noted that PPL prepares annual federal and state tax returns.  OCA M.B at 20, citing PPL St. No. 4-R, pp. 4-5.  Therefore, the OCA averred that making an annual determination whether or not it is in a tax loss position should not require an unreasonable amount of time or additional work by the Company.  The OCA continued with an observation that the Company’s overall tax loss position does not become part of the DSIC calculation itself; it is a yes or no answer that determines whether or not it is necessary to include ADIT in the DSIC calculation for the relevant time period.  OCA M.B. at 20.

The OCA also argued that it was unnecessary for PPL to conduct an exact quarterly analysis of property eligible for tax deduction in order to recognize ADIT in the DSIC calculation.  The OCA opined that if PPL is unable to project the exact amounts of ADIT associated with DSIC-eligible plant on a current basis, PPL could use the same procedure that it uses for financial reporting purposes.  The OCA referred to the testimony of its witness Catlin who stated:

PPL should estimate to the best of its ability the ADIT associated with DSIC-eligible plant additions through the first three quarters of each calendar year.  Then, at the end of the year, it can true up its DSIC calculations to reflect the actual ADIT balances at the same time it prepares its annual reconciliation for each calendar year.

OCA M.B. at 20, citing OCA St. 1 at 6.

With regard to PPL’s concerns about use of estimates, the OCA replied that Act 11 specifically provides for the use of estimates that will be trued-up through the reconciliation, recoupment and refund process.  OCA M.B. at 21, citing 66 Pa. C.S. § 1358(d).  The OCA also noted that, according to PPL, estimates are also used in the quarterly earnings reports that are used to trigger the resent provisions of 66 Pa. C.S. 
§ 1358(b)(3).  OCA M.B. at 22, citing PPL St. 3-R at 4-5.  Further, in response to PPL’s concerns that the estimated ADIT will include costs in the DSIC that are not known, in violation of 66 Pa. C.S. § 1357, the OCA asserted that recognition of ADIT relates to prevention of excessive return on plant that is already in service.  OCA M.B. at 22.  

PPL responded to the OCA’s contention that failure to adopt its DSIC proposal would result in unjust and unreasonable rates.  PPL argued that the OCA presented too narrow a view of ratemaking, which is not supported by law or precedent. PPL opined that in Pennsylvania, a rate is defined as more than just the individual components of the mechanism, but rather the entire mechanism and all the rules and regulations associated with it.  It referenced the statutory definition of a rate in 66 Pa. C.S. § 102:

Every individual, or joint fare, toll, charge, rental or other compensation whatsoever of any public utility . . . made, demanded, or received for any service within this part, offered, rendered, or furnished by such public utility . . . and any rules, regulations, practices, classifications or contracts affecting any such compensation, charge, fare, toll, or rental.

PPL concluded from this definition that any analysis as to whether a rate is just and reasonable must consider the rate as a whole, and not its individual components.  PPL M.B. at 27-29.

PPL referenced Duquesne Light Company v. Barasch, 448 U.S. 299 (1989) (Duquesne) as holding that the determination of whether rates approved by a regulatory commission are just and reasonable must be based on the effect of the rates on overall rate of return earned by the utility and not on the merit or lack of merit of individual expense adjustments.  PPL quoted from the Duquesne opinion as follows:

[C]ircumstances may favor the use of one ratemaking procedure over another.  The designation of a single theory of ratemaking as a constitutional requirement would unnecessarily foreclose alternatives which could benefit both consumers and investors.  The Constitution within broad limits leaves the States free to decide what ratesetting methodology best meets their needs in balancing the interests of the utility and the public.

PPL M.B. at 28-29, citing Duquesne at 316. 

PPL also disputed the OCA’s contention that the ADIT adjustment is necessary for compliance with the “actual taxes paid” doctrine.  PPL M.B., pp. 29-30.  PPL argued that the tax adjustments proposed by the OCA do not and logically cannot reflect “actual taxes paid” as taxes are paid on a total company basis, not on individual items of plant or revenue.  Id. at 30.  PPL further noted that the “actual taxes paid” doctrine has only been applied in base rate proceedings.  Id.  PPL opined that conducting a full-blown base rate tax analysis, as would be required by the OCA proposal, would be violative of the mandate that surcharges be simple, straightforward mechanisms.  Id. 

ALJ’s Recommendation

Initially, the ALJ explained that subsequent to the close of the record in this proceeding, the Commission entered an Opinion and Order in the Petition of Columbia Gas of Pennsylvania, Inc. for Approval of its Long-Term Infrastructure Improvement Plan; Petition of Columbia Gas of Pennsylvania, Inc. for Approval of a Distribution System Improvement Charge, Docket No. P-2012-2338282, Order entered May 22, 2014 (Columbia DSIC).[footnoteRef:3]  The ALJ found that in the Columbia DSIC proceeding, Columbia did not include an ADIT adjustment in its DSIC formula and the OCA raised the same ADIT issue as it did in this case.  The ALJ observed that the various factual and legal positions of the parties raised in Columbia DSIC were essentially the same as those in this proceeding.  The ALJ averred that because the Commission has already decided the ADIT issue in Columbia DSIC by declining to adopt the OCA’s ADIT proposal, her Recommended Decision will be consistent with the Columbia DSIC ruling.  R.D. at 26. [3: 	The ALJ noted that the OCA has appealed the Columbia DSIC Opinion and Order regarding the ADIT and state income tax issue to Commonwealth Court in a petition for review filed on June 19, 2014, at 1012 C.D. 2014, and the matter is pending. ] 


The ALJ observed that in Columbia DSIC, the Commission first considered the parties’ positions as to statutory interpretation of Act 11.  The ALJ stated that, as in the instant proceeding, the utility (Columbia) argued that inclusion of an ADIT adjustment contradicted the plain language of Act 11 as well as the intent of the General Assembly.  The ALJ noted that Columbia also averred, as did PPL herein, that the General Assembly intended the DSIC provisions in Act 11 to follow the prior method for calculating water DSICs which have been in effect for over sixteen years.  The ALJ acknowledged that as in this case, Columbia contended that the legislative history showed that the General Assembly rejected a similar proposal to amend the water DSIC mechanism.  R.D. at 26-27.  

The ALJ explained that the OCA averred in Columbia DSIC, as it did herein, that there was no requirement in the statute that the water DSIC model be followed for other utilities.  The ALJ stated that, in fact, the OCA asserted that language in 66 Pa. C.S. § 1358(a)(2) demonstrated that the General Assembly did not intend for the Commission’s existing DSIC rules and procedures for water companies to apply automatically to other utilities.  The ALJ noted that instead, the OCA proffered that the Commission was given leeway to implement new, appropriate rate mechanisms in compliance with law, court precedent, and ratemaking principles.  R.D. at 27. 

The ALJ observed that in ruling on this issue, the Commission agreed with the ALJs’ conclusion in Columbia DSIC that neither the plain language of the statute nor the legislative history required the Commission to automatically adopt the DSIC formula used by water utilities.  The ALJ explained that the Commission found that the General Assembly intended to authorize the Commission to retain its full ratemaking authority and to establish the technical mechanics of the DSIC calculation.  R.D. at 27, citing 66 Pa. C.S. §§ 1358(c), 1358(d).  The ALJ stated that, while the Commission considered Columbia’s argument about legislator comments, it agreed with the OCA that there was no indication the General Assembly specifically considered and rejected the OCA’s tax-related proposals.  The ALJ noted that the Commission concluded that while the evidence indicated that the General Assembly intended to adopt a mechanism similar to the water DSIC formula, it left the technicalities to the Commission’s sound discretion. R.D. at 27. 

The ALJ concluded, consistent with Columbia DSIC, that the plain language of the statute does not require the Commission automatically to adopt the DSIC formula used by water utilities, but rather that the plain language of the statute provides authority and discretion to the Commission to determine the method of calculating the DSIC provisions of Act 11.  R.D. at 27, citing Columbia DSIC at 17-18; 66 Pa. C.S. § 358(c) and (d).  The ALJ added that legislative history presented for her consideration also does not show that the General Assembly specifically considered and rejected the OCA’s ADIT proposal.  The ALJ noted that while statements made by legislators during the statute’s enactment may be properly considered as part of the contemporaneous legislative history, such statements are not dispositive of legislative intent. R.D. at 27-28, citing Commonwealth v. Alcoa Properties, Inc., 440 Pa. 42, 269 A.2d 748 (1970) (Alcoa).  Therefore, the ALJ found that the Commission has the requisite authority to determine whether an ADIT adjustment should be included in the DSIC mechanism for PPL.  R.D. at 28. 

The ALJ explained that after having determined that legislative intent did not mandate rejection of the ADIT adjustment, the Commission in Columbia DSIC considered the merits of the ADIT proposal.  In this regard, the ALJ explained that the Commission noted that it previously addressed the ADIT issue in its Final Implementation Order, and that it was not convinced to change its position in Columbia DSIC.  The ALJ noted that in the Final Implementation Order, the Commission indicated that the DSIC was intended to be a straightforward mechanism that is easy to calculate and audit, and does not require a full rate case analysis.  The ALJ observed that in Columbia DSIC the Commission found that the inclusion of an ADIT adjustment would be inconsistent with that goal and likely would lead to litigation over the DSIC calculation.  R.D. at 28. 

The ALJ further noted that the Commission concluded in Columbia DSIC that an ADIT adjustment was not necessary to protect consumers from over-earnings.  The ALJ submitted that the Commission agreed with Columbia that the quarterly earnings reports, which are used to determine the Company’s achieved rate of return for earnings cap purposes, “capture both upward and downward impacts of a wide variety of individual adjustments that would be considered in a base rate proceeding, including the current book amount of ADIT.”  R.D. at 28-29, citing Columbia DSIC at 36.

The ALJ recognized, in the instant case, the OCA and PPL presented essentially the same arguments in support of or in opposition to the ADIT adjustment as had been presented earlier by the OCA and Columbia in Columbia DSIC.  As the Commission had already determined that inclusion of the ADIT adjustment would make the DSIC mechanism too complex and that its inclusion is unnecessary due to the earnings cap, the ALJ also declined to recommend adoption of an ADIT adjustment on these grounds.  R.D. at 29. 

In response to the OCA’s position that the adoption of the ADIT adjustment was required in order to produce just and reasonable rates, in compliance with 66 Pa. C.S. § 1301, the ALJ submitted that the Commission in Columbia DSIC disagreed with the OCA, referring to the earnings cap as providing adequate protection to consumers.  The ALJ provided the following observations regarding the Commission’s findings that Columbia’s proposed DSIC resulted in just and reasonable rates: 

The Commission also agreed with the ALJs’ reliance on Duquesne, supra, for the conclusion that it is the total effect of the rate which should be considered is deciding whether the DSIC is just and reasonable.  The Commission noted that, while the main issue in Duquesne was whether a taking of utility property had occurred, the Court also discussed ratemaking principles and the applicable law for determining just and reasonable rates.  The Court in Duquesne cited to FPC v. Hope Natural Gas Company, 320 U.S. 591 (1944), for its conclusion that there is not any single formula that must be used in determining just and reasonable rates, and that it is the end result which must be analyzed to make the just and reasonable rate determination.

R.D. at 29. 

Accordingly, the ALJ declined to conclude that the ADIT adjustment is necessary to produce just and reasonable rates for PPL’s DSIC.  The ALJ observed that the Commission found in Columbia DSIC that “it is the end result which must be analyzed for this purpose.” R.D. at 29.  The ALJ also observed that the Commission noted in Columbia DSIC that the earnings analysis performed to determine whether a utility is overearning and therefore not entitled to a DSIC, includes the ADIT analysis.  As such, the ALJ recommended that no further adjustment to the DSIC formula to include the ADIT offset is necessary.  Id. 

Exceptions and Reply Exceptions

In its Exceptions, the OCA argues that the ALJ erred by accepting the arguments that the inclusion of ADIT is too complex, the earnings cap renders ADIT inclusion unnecessary and the inclusion of ADIT is not required in order to find the resulting DSIC to be just and reasonable.  The OCA contends that the ALJ’s conclusion is incorrect because: (1) the statute prohibits recovery of costs that are not incurred; and (2) failing to include ADIT would result in rates that are not just and reasonable. OCA Exc. at 8.

In support of its position that the statute prohibits recovery of costs that are not incurred, the OCA reiterates its argument that Act 11 requires that the DSIC recover only costs “incurred” by the utility (66 Pa. C.S. §§ 1351, 1353) and that the surcharge must include ADIT so the utility does not earn a return on non-investor supplied capital.  According to the OCA, this is consistent with the existing law interpreting Chapter 13, which holds that just and reasonable rates must reflect actual taxes paid, and, conversely, rates that do not reflect actual taxes paid cannot be just and reasonable for purposes of Section 1301 of the Code.  OCA Exc. at 9, citing Barasch v. Pa. PUC, 491 A.2d 94 at 107 (Pa. 1985) (Penn Power).  As such, the OCA submits that approving a DSIC that is calculated to recover the ADIT that has been incurred by PPL is consistent with the language of Act 11 as well as Section 1301 of the Code, within which Act 11 was established.  OCA Exc. at 8-9.

In its Replies to the OCA’s Exceptions, PPL argues that the OCA’s contention that its proposed adjustments are required by law is inaccurate and should be rejected.  PPL submits that the OCA fails to recognize the fact that the General Assembly has the authority to establish how just and reasonable rates are calculated in a way that is different from the Section 1308(d) base rate mechanism and has exercised that authority in establishing the DSIC mechanism.  As discussed, supra, PPL argues that the DSIC mechanism adopted by the General Assembly protects against unjust and unreasonable rates through an earnings cap, which captures any net benefits from ADIT or tax depreciation deductions that reduce state income tax expense.  PPL R.Exc. at 1-2.

PPL avers that the Pennsylvania Commonwealth Court has held that the General Assembly can authorize a surcharge mechanism that deviates from the calculation of base rates under the general rate increase provisions of Section 1308(d) of the Code, 66 Pa. C.S. § 1308 (d).  PPL R. Exc. at 2, citing Popowsky v. Pa. PUC, 13 A.3d 583, 591 (Pa. Cmwlth.  2011); Equitable at 1158; Pennsylvania Industrial Energy Coalition v. Pa. PUC, 653 A.2d 1336, 1349 (Pa. Cmwlth. 1995)).  PPL states that, in so doing, the General Assembly chose a simple mechanism that was easy to calculate and that legislative history indicates it is apparent that Act 11 was modeled after the Commission’s historic water utilities DSIC, which has successfully generated just and reasonable rates in the water industry for sixteen years, without any of the proposed adjustments by the OCA.  PPL R.Exc. at 3.  PPL is of the opinion that adopting the OCA’s position would require the Commission to reject its historic water DSIC calculation.  Id. at 2.

PPL further argues that the Pennsylvania Commonwealth Court has rejected the argument that a non-1308(d) proceeding requires the same evidence analysis as a Section 1308(d) base rate proceeding.  PPL R.Exc. at 2.  PPL cited to Equitable in which the OCA argued that the utility was required to present all of the evidence that would support a change in base rates, and the Pennsylvania Commonwealth Court disagreed with the OCA, stating:

In response to such an argument, we would agree with the PUC that the statutory and regulatory scheme do not make the same full-blown standards applicable.  If such a high standard applied, there would be no significant difference between non-general rate filings under Section 1308(b) and general rate filings under Section 1308(d).  To the contrary, because of the modest nature of non-general rate filings, as required by the statute, we believe the PUC may determine whether the public utility’s rates are just and reasonable based on the general information required under 52 Pa. Code § 53.52 (b).  That the non-general rate filing may be contested does not increase Equitable’s evidentiary burden or limit the PUC’s discretion.

PPL R. Exc. at 2-3, citing Equitable at 962.  PPL opines that, based on the Pennsylvania Commonwealth Court’s decision, supra,  the crux of the OCA’s argument that certain Section 1308(d) base rate elements must be included in the DSIC surcharge to ensure that the rates are just and reasonable has been rejected by the Pennsylvania Commonwealth Court and should not be approved by the Commission.  PPL R.Exc. at 3.  

PPL further asserts that the General Assembly enacted Act 11 with the relevant consumer protection mechanisms such as the earnings cap to ensure that the rates are just and reasonable.  PPL argues that the earnings cap ensures that a utility does not earn more than its authorized return and takes into account the very same adjustments that the OCA argues should be included in the initial calculation of the DSIC.  PPL R.E. at 3-4.  In this regard, PPL submits that the General Assembly has authorized a surcharge mechanism that incorporates procedures to ensure just and reasonable rates in the absence of a full Section 1308(d) analysis.  PPL R.Exc. at 3-4, 6.

The OCA argues that the ALJ erred in relying on the United States Supreme Court’s decision in Duquesne, which holds that as long as the overall end result of a rate order is just and reasonable, then the Commission need not reflect specific rate adjustments such as the ADIT or state taxes that it proposed.   The OCA explains that it has two concerns with this conclusion.  OCA Exc. at 10. 

The OCA’s first concern is that the U.S. Supreme Court’s discussion in Duquesne addressed the ratemaking standards applicable to the U.S. Supreme Court’s review of a constitutional taking issue and that Duquesne did not establish the standard for the determination of just and reasonable rates under the Code.  According to the OCA, the issue at stake is the interpretation of the Code and whether, under Pennsylvania law, a specific rate authorized by the statute is just and reasonable if it allows recovery of costs that are not incurred by the utility.  OCA Exc. at 10.[footnoteRef:4]  The OCA submits that the issue in the instant proceeding involves the incremental DSIC property and federal and state income taxes for DSIC-eligible plant that are already part of the calculation.  The OCA asserts that it does not propose to recognize offsetting savings in other categories of expenses.  OCA Exc. at 11.  The OCA argues that PPL’s DSIC formula will overstate the DSIC-eligible investment on which the Company is entitled to earn a return.  As such, the OCA is of the opinion that ADIT must be included in the DSIC calculation so as to accurately and fairly value the surcharge rate base by removing plant investment that was not funded by PPL.  Id. citing OCA St. 1 at 8-10. [4: 	The OCA cites Barasch v. Pa. PUC, 507 Pa. 561, 570, 493 A.2d. 653, 657 (1985) (UGI) (“When the PUC approves hypothetical expenses not actually incurred, it commits an error of law”); and Penn Power at 107 (finding the Commission could only find rates “just and reasonable” if those rates are based on actual taxes paid).] 


The OCA’s second concern with the ALJ’s reliance on the U.S. Supreme Court’s discussion in Duquesne and her conclusion that individual expense adjustments do not bear on the “justness and reasonableness” of rates is that this assertion would make rate proceedings meaningless.  OCA R.Exc. at 11.  In support of this argument, the OCA references past Commission Orders and judicial opinions on revenue, expense and rate base adjustments, including consolidated taxes, rate case expense, hypothetical capital structure and state income tax expense.  Id., Fn. 4.  The OCA states that, if all of these decisions concerning just and reasonable rates are ignored, the judgment of the Commission regarding the ratemaking provisions of the Code effectively would be controlling upon the reviewing court.  The OCA further states that, absent the standards that have been developed by the Commission and the Pennsylvania appellate courts under the Code, the litigation of base rate cases would have no specific consideration of any factors and only the end results would be relevant to the ruling.  According to the OCA, while the Commission has discretion in the manner in which it calculates various elements of the DSIC, the Commission must give meaning to the language of Act 11 and must adhere to traditional ratemaking requirements as set forth in Pennsylvania law.  OCA Exc. at 11‑12.

In response to the OCA’s argument that the ALJ’s reliance on the Duquesne decision is misplaced, PPL contends that the OCA’s position overlooks the import of the Court’s conclusion, which was that a rate cannot be declared unjust or unreasonable by looking in isolation at one or two base rate components that are not directly included in the calculation.  PPL R.Exc. at 7.  PPL cites to the Court’s finding that:
If the total effect of the rate order cannot be said to be unreasonable, judicial inquiry . . . is at an end.  The fact that the method employed to reach that result may contain infirmities is not then important.

Id., citing Duquesne at 314 (internal citation omitted).  PPL also submits that the Supreme Court further stated that “the States [are] free to decide what rate setting methodology best meets their needs in balancing the interests of the utility and the public,” Id.  PPL argues that the Court’s determination supports the ALJ’s recommendation and our prior determinations that the true test of just and reasonable rates is whether the end result of the rates is just and reasonable.  PPL R.Exc. at 6-7.  PPL further reiterates its argument in this proceeding that the Court’s decision in Duquesne reaches a result similar to that which was reached by the Commonwealth Court in Equitable, supra, that the legislative body has the authority to develop a rate making mechanism that does not incorporate every aspect of a base rate case, so long as the result is just and reasonable.  Id. at 7.

As discussed, supra, the OCA averred that many other states have routinely approved infrastructure investment mechanisms that reflect ADIT in the surcharge calculation even though their authorizing statutes do not explicitly address ADIT.  Also, as discussed, supra, PPL responded that consideration by another jurisdiction cannot be used for determining legislative intent in Pennsylvania and the surcharge mechanisms from other states vary too much to be a valid comparison.  In its Exceptions, the OCA explains that, while it does not look to these other states as the basis for interpreting Act 11, it is only trying to establish that ADIT is inextricably tied to valuing the surcharge rate base correctly, and that it can, in fact, be readily calculated.  The OCA also submits that DSIC-type mechanisms are now somewhat common around the United States and PPL has not pointed to a single state or utility that includes new plant investment in rate surcharges without making the “obvious and necessary” reduction for ADIT.  OCA Exc. at 13-14.

The OCA responds to PPL’s reliance on Gill, supra, for the premise that surcharges should be simple and straightforward.  The OCA argues that its position is consistent with Gill, because recognition of ADIT is consistent with having a surcharge that recovers one type of cost – the eligible new plant incurred by PPL between rate cases – without examination of every component that would be considered in a full rate case.  The OCA argues that Gill is distinguishable from the present case for one important reason; Gill involved the Commission authority to recover state taxes which are an easily identifiable expense and beyond the utility’s control.  OCA Exc. at 18-19, citing Popowski v. Pa. PUC, 869 A.2d 1144,1161 (Pa. Commw. Ct. 2005) (PAWC 2005) the OCA submits that the recovery of capital costs is inherently more complex and the recovery of an expense.  OCA Exc. at 19, citing PAWC at 1155.  The OCA opines that the degree of simplicity that PPL seeks is not possible in a calculation of a pre-tax return that will be recovered through a DSIC.  OCA R.Exc. at 19. 

The OCA refutes PPL’s concern, with which the ALJ agreed, that the requirement to include ADIT in its DSIC formula could potentially result in litigation of its past, present, and future income tax status.  As discussed, supra, the OCA submitted that there is no measurable difference in identifying the Company’s tax status for DSIC purposes than it is for ratemaking in general.  The OCA further submits that the potential for litigation in PPL’s DSIC filing should not be used as a basis by PPL to ignore the inclusion of ADIT in its DSIC calculation, especially since Act 11 specifies that the DSIC rate is subject to audit and complaint.  Furthermore, the OCA submits that further litigation should not be a basis to ignore a necessary change especially in light of the fact that the Commission may still allow a Company to recover its proposed DSIC rate subject to refund while the matter is litigated.  OCA Exc. at 20, citing 66 Pa. C.S. § 1357(d)(3). 

The OCA also addresses PPL’s argument that using estimates to incorporate ADIT in it DSIC calculation would be contrary to the use of known, historic balances envisioned by Section 1357.  The OCA avers that recognition of ADIT has no bearing on this requirement in that it relates to the calculation of the Company’s return on the cost of those plant additions and operates to prevent the DSIC from including return on plant additions that were not funded by the Company.  OCA Exc. at 20-21.  The OCA further avers that 66 Pa. C.S. § 1357(d) recognizes that estimates are part of the DSIC formula, and the DSIC estimates are subject to reconciliation, refund and recoupment.  OCA Exc. at 21.  The OCA also notes that PPL can true-up its DSIC calculations to reflect the actual ADIT balances at the same time it prepares its annual reconciliation for each calendar year.  From the OCA’s perspective, given the reconcilable nature of the DSIC, PPL’s alleged inability to calculate the exact ADIT on a quarterly basis is not a valid reason to exclude ADIT from its DSIC calculation.  Id.

The OCA disagrees with the ALJ’s adoption of PPL’s argument that it is not necessary to include ADIT in the DSIC calculation because the earnings cap adequately compensates for failing to reflect its actual federal and state income tax expense in the DSIC calculation and prevents the DSIC rate from being overstated.  OCA Exc. at 22, citing R.D. at 28-29.  The OCA avers that the question of whether a utility is “overearning” may be a product of a myriad of other factors unrelated to the DSIC.  OCA Exc. at 22, citing 52 Pa Code §§ 71.1 et seq.  The OCA explains that if PPL is under earning due to an increase in expense that is totally unrelated to the DSIC, the earnings cap would not prevent the utility from overstating the surcharge revenue requirement and improperly charging ratepayers a return on funds that were not supplied by investors.  OCA Exc. at 22. 

Disposition

After consideration of the evidence and arguments set forth on this issue, we will decline to adopt the OCA’s proposal to include an adjustment for ADIT in PPL’s DSIC calculation.  As we noted in Columbia DSIC, when interpreting a statute, the best indication of legislative intent is the plain language of the statute.  Columbia DSIC at 16, citing Commonwealth v. Fithian, 599 Pa. 180, 961 A.2d 66, 74 (2008).  As discussed, supra, the Statutory Construction Act provides that, “[w]hen the words of a statute are clear and free from all ambiguity, the letter of it is not to be disregarded under the pretext of pursuing its spirit.”  1 Pa. C.S. § 1921(b).  When the words of a statute are not explicit, a ruling body may consider, among other things, the contemporaneous legislative history.  1 Pa. C.S.§ 1921(c)(7).  Legislative history may include previous drafts of bills, as well as statements made by legislators during the statute’s enactment.  Wilson at 1294-1295. Statements made by legislators during the statute’s enactment may be properly considered as part of the contemporaneous legislative history, such statements are not dispositive of legislative intent.  Alcoa at 750, n.1.  

Section 1358(c) of the Code, 66 Pa. C.S. § 1358(c) (relating to construction of the statute), expressly provides as follows:

(c) Construction.-Except as otherwise expressly provided under this subchapter, nothing under this subchapter shall be construed as limiting the existing ratemaking authority of the commission, including the authority to permit recovery of operating expenses through an automatic adjustment clause, or as indicating that the existing authority of the commission over rate structure or design is limited. 

Additionally, Section 1358(d) of the Code states that the Commission shall establish the specific procedures to be followed for approval of a DSIC.

We concur with the ALJ that the plain language of the statute provides authority and discretion to the Commission to determine the method of calculating the DSIC provisions of Act 11.  Consequently, we find that the plain reading of the statute demonstrates that the Commission has the requisite authority to determine whether an ADIT adjustment should include in the DSIC mechanism for PPL.  While we believe the statute alone is dispositive of this issue, we also concur with the ALJ that the legislative history presented in this proceeding does not show that the General Assembly specifically considered and rejected the OCA’s ADIT proposal.

Although it is mandatory that all rates be deemed “just and reasonable” pursuant to Section 1301 of the Code, we disagree with the OCA’s contention that “each and every” element must be “just and reasonable.”  In this regard, we agree with the ALJ, consistent with our past determinations in prior DSIC proceedings, that it is the final DSIC rate, and not necessarily each and every element of the DSIC, that must be “just and reasonable” and that adjustments used in calculating the DSIC do not need to follow the same rules as those in a Section 1308(d) base rate proceeding.

Accordingly, we agree with the ALJ’s reliance on the Court’s decision in Duquesne for the proposition that there are many ways, rather than the allowance of a single element, to achieve rates that are just and reasonable, and that it is the end result which must be analyzed to make the just and reasonable rate determination.  Additionally, we note that as proffered by PPL in its Reply Exceptions, the Commonwealth Court recognized in Equitable that that non-base rate cases do not require submission of the full extent of revenues, expenses, rate base and rate of return as is required in a general base rate case.

In Equitable, the Court considered an appeal from a Commission Order that authorized a non-general rate increase to recover costs associated with a change in accounting for post-retirement benefits other than pensions.  The OCA argued that the utility was required to present all of the evidence that would be required to support a change in base rates.  However, Commonwealth Court disagreed, and stated:

In response to such an argument, we would agree with the PUC that the statutory and regulatory scheme do not make the same full-blown standards applicable.  If such a high standard applied, there would be no significant difference between non-general rate filings under Section 1308(b) and general rate filings under Section 1308(d).  To the contrary, because of the modest nature of non-general rate filings, as required by the statute, we believe the PUC may determine whether the public utility’s rates are just and reasonable based on the general information required under 52 Pa. Code § 53.52(b). That the non-general rate filing may be contested does not increase Equitable’s evidentiary burden or limit the PUC’s discretion. 

Equitable at 962. 

As we stated in our Final Implementation Order, an ADIT adjustment to the DSIC calculation is not necessary because consumers will remain protected against over-earnings by the earnings cap provision under Section 1358(b)(3) of the Code, 66 Pa. C.S. § 1358(b)(3).  Final Implementation Order at 39.  As explained by PPL in this proceeding, ADIT changes are included in earnings cap calculations and are considered in the determination of the total effect of the DSIC rate.  PPL also explains that significant increases in ADIT can result in the utility overearning its authorized return which will be reflected in the DSIC earnings cap and will lead to a suspension of the utility’s DSIC.  PPL R. Exc. at 17-18. Therefore, we concur that that the earnings cap is the accurate approach as it captures the potential magnitude and complexity of ADIT and other costs without necessarily requiring the DSIC to be treated like a Section 1308(d) base rate proceeding.

We also agree with the ALJ that the OCA’s proposed ADIT adjustment would add undue complexity to the DSIC calculation.  As PPL explains, the prime reason for the added complexity is the utility’s overall tax position which results in tax loss carryforwards which can recur at any time and precludes an ADIT offset at this time.  The tax situation is further complicated by the timing differences between the quarterly DSIC calculations and the annual accounting period used by PPL for income tax purposes.  We find that that the use of estimates of PPL’s tax position, as proposed by the OCA, would further add to the complexity and dilute the accuracy of what should be a straightforward formula used to calculate the DSIC.

Accordingly, we find that the inclusion of an ADIT adjustment to the DSIC calculation as proposed by the OCA, is not required by Act 11, would add unneeded complexity to the DSIC calculation, and is unnecessary to ensure that the DSIC rates will be just and reasonable.  Therefore, we shall deny the OCA’s Exceptions on this issue. 

[bookmark: _Toc415316187]Gross-Up of State Income Taxes

1. Positions of the Parties

The OCA argued that PPL’s DSIC calculation must be revised to exclude the “gross-up” for state income taxes.  The OCA explained that PPL developed its pre-tax rate of return by grossing up the equity component of its overall return to account for both state and federal taxes at the full statutory rate.  However, according to the OCA, the amount of state income taxes that PPL will pay on DSIC revenues will be affected by tax deductions related to the DSIC investment, particularly the accelerated depreciation, and when applicable, bonus depreciation.  The OCA averred that because PPL will not pay state income taxes on the full amount of the equity return, these deductions should be taken into account in determining state taxable income and expense.  The OCA opined that failure to do so would violate the “actual taxes paid” doctrine and result in unjust and unreasonable rates.  OCA M.B. at 30-31.

The OCA asserted that Pennsylvania law is clear on the requirement that state income tax deductions must be reflected in rates on a current basis consistent with the “actual taxes paid” doctrine.  The OCA further noted that the Pennsylvania Supreme Court rendered the seminal decision regarding the flow-through of income tax benefits in Penn Power, where it determined that the Commission would only find rates “just and reasonable” if those rates are based on actual taxes paid.  OCA M.B. at 30-31, citing Penn Power at 107.

PPL disagreed with the OCA, arguing that the “gross-up” adjustment is required because income generated by application of the DSIC is taxable income to the Company.  PPL claimed that if this tax expense is not recovered in the DSIC, the Company would not be able to earn its allowed return on DSIC investment.  PPL opined that its “gross-up” adjustment is appropriate based upon the plain language of Act 11, wherein the General Assembly clearly intended to adopt the DSIC formula previously used by water utilities.  PPL emphasized that the water utility DSIC formula did not contain the state income tax adjustment proposed by the OCA and no language was added to Act 11 to provide for such an adjustment.  The Company further contended that an amendment to accomplish the OCA’s goal was specifically rejected by the Legislature.  Therefore, PPL avers that the OCA’s state tax adjustment is inconsistent with legislative intent and should be rejected.  PPL M.B. at 12-18.

ALJ’s Recommendation

The ALJ noted that the OCA raised the same state income tax adjustment issue and the various factual and legal positions in this proceeding that it raised in Columbia DSIC.  The ALJ explained that in Columbia DSIC, the Commission declined to adopt the OCA’s adjustment to eliminate the state tax “gross-up.”  R.D. at 34.  The ALJ opined that since this issue already had been decided, her Recommended Decision will be consistent with that ruling.  Id. 

According to the ALJ, in Columbia DSIC, the Commission addressed whether the “actual taxes paid” doctrine required adoption of the OCA’s state income tax adjustment proposal.  R.D. at 34.  The ALJ noted that the OCA argued in that case, as well as in the instant case, that the utility’s inclusion of the state income tax “gross-up” in its DSIC calculation violated this doctrine.  The ALJ provided the following observations regarding the Commission’s decision in Columbia DSIC:

[bookmark: _Toc415316188]	The Commission determined in Columbia DSIC that, while Columbia’s rates should reflect the state taxes actually paid by the utility, it was not convinced that eliminating the state tax “gross-up” included in the DSIC calculation would properly achieve that result.  It noted that Columbia’s base rates may reflect deductions that no longer apply because they may have been reduced or eliminated since the company’s last base rate case.  Therefore, to reflect these same types of deductions in relation to DSIC eligible plant in the DSIC calculation may result in overall rates that are further out of alignment with Columbia’s actual tax situation.  The only way to determine Columbia’s actual taxes paid would be to conduct a full rate case analysis, but this would complicate the DSIC process and lead to litigation as to the Company’s state tax liability, in contravention of the DSIC purpose.

[bookmark: _Toc415316189]	The Commission in Columbia DSIC further found, as it had with respect to the ADIT adjustment, that the state income tax deductions would be reflected in the earnings cap calculation.  Therefore, consumers will be protected from DSIC rates that are unjust and unreasonable.

R.D. at 34

[bookmark: _Toc415315717][bookmark: _Toc415316190]The ALJ applied the Commission’s ruling in Columbia DSIC to the instant proceeding and concluded that based on the record, the OCA’s proposal to eliminate the state income tax “gross-up” should not be adopted.  R.D. at 34.  The ALJ explained that the OCA’s proposed adjustment would fail to reflect other changes in state income taxes that have occurred since the last base rate case and, therefore, could produce rates that are further out of alignment with the taxes actually paid by PPL.  The ALJ opined that the only way to determine PPL’s actual taxes paid for state income tax purposes would be to conduct a full rate case analysis, which could result in further litigation about tax liability.  The ALJ reasoned that this would be inconsistent with the intent of the DSIC, which is to provide a straightforward mechanism that can readily be calculated and not require a full rate case analysis.  Id. at 34-35.

The ALJ also found that the Company’s quarterly earnings reports, which are used to determine achieved rate of return for earnings cap purposes, reflect a wide variety of individual adjustments that would be considered in a base rate proceeding, including PPL’s state income tax deductions.  Accordingly, the ALJ recommended that further adjustment to eliminate the state income tax “gross-up” is not necessary because the earnings cap ensures that customers will not be charged DSIC rates that are unjust and unreasonable.  R.D. at 35.

Exceptions and Replies to Exceptions

In its Exceptions, the OCA avers that the ALJ erred by not requiring PPL to reflect its actual state income taxes in its DSIC calculation and by allowing PPL to develop its pre-tax rate of return by grossing up the equity component of its overall return to account for both federal and state income taxes at the full statutory rates.  The OCA argues that Pennsylvania law requires that state income tax deductions must be reflected in rates on a current basis, consistent with the “actual taxes paid doctrine.”  OCA Exc. at 23.  In support of its argument, the OCA explains that the Pennsylvania Supreme Court rendered the seminal decision regarding the flow-through of income tax benefits in Penn Power, where the Pennsylvania Supreme Court determined that the Commission could only find rates “just and reasonable” if those rates are based on the actual taxes paid.  Id., citing Penn Power at 107.  The OCA proffered that the Pennsylvania Supreme Court required the utility to flow through state income tax benefits to ratepayers on a current basis.  Id.

The OCA further argues that weeks after its decision in Penn Power,  the Pennsylvania Supreme Court affirmed this position in the context of consolidated taxes, finding that when an expense is not actually incurred, be it taxes or otherwise, it is improper to include it in the rates charged to the ratepayers.  OCA Exc. at 23, citing UGI at 653.  The OCA further argues that consistent with Penn Power and UGI, the Commission has recognized that flow-through of the benefits associated with utilizing accelerated depreciation in the calculation of state income taxes is “mandated.”  OCA Exc. at 24, citing Pa. PUC v. Metropolitan Edison Co., 60 Pa. P.U.C. 349, 398 (1985). 

The OCA also argues that PPL’s DSIC calculation is also not allowed under Act 11, which limits recovery to costs “incurred” by the Company.  OCA Exc. at 24, citing 66 Pa. C.S. §§ 1351, 1353(a).  The OCA opines that to correct the DSIC calculation, the flow-through of the state income tax deductions associated with DSIC plant must be accounted for in determining the state income taxes that should be included in the DSIC pre-tax rate of return.  OCA Exc. at 24.

The OCA also maintains that the portions of the ALJ’s decision, which were based on Columbia DSIC, are flawed.  Specifically, the OCA avers that the ALJ incorrectly relied on three arguments accepted by the Commission in Columbia DSIC.  The first argument supported by the ALJ is that the only way to determine actual taxes paid for state income tax purposes is to conduct a full rate case analysis, which is not easy to calculate or audit.  The second argument is that calculating actual taxes paid could subject the utility to litigation regarding state income tax liability.  The OCA opines these arguments overstate the difficulty of identifying PPL’s tax position and ignores the fact that the DSIC is reconcilable if the Company’s quarterly position is different than its position at the end of the year.  OCA Exc. at 25. 

The OCA also contests the third argument in Columbia DSIC that the earnings cap protects the Company from overearning.  Consistent with its position argued on ADIT, supra, the OCA submits that the earnings cap does not ensure that only the actual amount of state income taxes paid by PPL will be recovered in the DSIC rate because the Company’s earnings are affected by factors unrelated to the DSIC.  The OCA asserts that while it does not recommend that the calculation of pre-tax return should always eliminate all state income taxes from the gross-up, it is suggesting that the state income tax rate used to calculate the DSIC revenue requirement should reflect the state income tax expense actually paid.  OCA Exc. at 24-25.

In its Exceptions, the OCA also counters three arguments made by PPL that were supported by the ALJ.  First, the OCA refutes PPL’s argument that it does not calculate the taxes it pays based on individual items of plant or revenue and so it is not possible to reflect the actual taxes paid on the DSIC plant or revenue.  The OCA states that the error in PPL’s argument is that it does not propose a DSIC rate that recovers taxes on a total company basis.  Instead, the OCA is proposing to recover only taxes associated with the incremental DSIC plant or revenue.  The OCA avers that PPL isolated the taxes associated with DSIC-eligible plant and its recommended adjustments are necessary to correctly value those taxes.  OCA Exc. at 25-26.

Second, the OCA avers that PPL’s argument that the actual taxes paid doctrine is only applicable to full rate case analysis and not the DSIC calculation, undermines the Court’s interpretation of Section 1301 of the Code, which applies to every rate approved by the Commission, whether it is a base rate or a surcharge.  OCA Exc. at 26, citing 66 Pa. C.S. § 1301.  The OCA argues that while PPL is entitled to earn a return on its investment in distribution system improvements, it is not entitled to recover taxes on the DSIC plant or revenue that it will not pay.  Furthermore, the OCA opines that PPL’s claim is contradicted by the plain language of the statute, which states that costs must be incurred by the utility in order to be recovered through the surcharge.  OCA Exc. at 27, citing 66 Pa. C.S. §§ 1351 and 1353.  The OCA also states that nothing in Act 11 expressly rejects the adjustment of the DSIC to reflect actual taxes paid.  OCA Exc. at 27.

Third, the OCA states that the ALJ erred in concluding that the earnings cap prevents the DSIC rate from being overstated.  The OCA argues that the earnings cap can only prevent a utility from charging a DSIC when its reported quarterly earnings exceed a certain return.  According to the OCA, whether or not a utility is “overearning” may be determined by numerous factors that are not necessarily related to the DSIC.  OCA Exc. at 29, citing 52 Pa. Code §§ 71.1, et seq.  The OCA asserts that the earnings cap is not a substitute for adjusting the gross-up for state income taxes because it does not prevent utilities from overstating the surcharge revenue requirement.  The earnings cap also does not prevent utilities from improperly charging ratepayers for state income taxes that the utility will not pay.  The OCA states that this can only be averted if the flow-through of the state income tax deductions associated with the DSIC plant is accounted for in determining the state income taxes that are included in the DSIC pre-tax rate of return.  OCA Exc. at 29-30.

The OCA submits that, while the Commission has expressed its intent that the DSIC be a straightforward and simple mechanism, that intent can only be exercised in matters over which the Commission has discretion.  The OCA opines that the Commission has no discretion to ignore the requirement to flow-through state income tax benefits in the DSIC rate because the flow-through of state income tax benefits is a requirement of just and reasonable rates under Pennsylvania law.  The OCA maintains that its proposed correction to the gross-up for state income taxes ensures that ratepayers are charged only for state income taxes actually paid, consistent with the language of Act 11 and of Section 1301, as it has been interpreted by the Courts and the Commission.  OCA Exc. at 29-31.

In response to the OCA’s argument that the DSIC mechanism must reflect “actual taxes paid,” PPL asserts that the OCA’s adjustment does not reflect actual taxes paid but instead produces inaccurate tax results that double-count the Company’s actual tax benefits.  PPL R.Exc. at 19.  PPL argues that the OCA’s proposal to calculate state income taxes based solely on incremental tax depreciation deductions associated with plant additions in the DSIC ignores offsetting reductions in state tax depreciation deductions that are reflected in base rates.  According to PPL, the OCA’s failure to recognize these offsets results in double-counting of deductions.  PPL further asserts that under accelerated depreciation procedures, the amount of the depreciation deduction on each tax vintage declines over time.  PPL opines that treating deductions in base rates as if they continue into the future unchanged, while claiming that deductions associated with new plant in the DSIC should be viewed as “incremental” significantly overestimates the deductions available to the Company.  Id. at 19‑20.

Additionally, PPL also faults the OCA’s argument that it is unlawful for ratepayers to pay “phantom state income taxes” between base rate cases, just as if this were a base rate case.  PPL R.Exc. at 20, citing OCA Exc. at 30.  PPL argues that its ratepayers are not paying phantom taxes because it uses shareholder funds to repair and replace plant.  PPL states that tax benefits associated with the plant (if necessary), will not be known until the end of the tax year and PPL’s base rates already reflect tax deductions that are no longer available to the Company.  Therefore, PPL maintains that the OCA’s proposal will not approximate the actual taxes paid by the Company.  PPL concludes that its DSIC, as currently calculated, is more reflective of the tax benefits available to the Company than the OCA’s proposal which double-counts the state tax benefits available to the Company.  PPL R.Exc. at 20-21.

In response to the OCA’s argument that it is not advocating for a full tax analysis that would complicate the DSIC, PPL explains that the only way to determine the Company’s actual taxes would be to conduct a full rate case tax analysis.  PPL avers that a full rate case tax analysis defeats the General Assembly’s intent to establish a simple mechanism that was not a full base rate calculation.  Furthermore, PPL asserts that conducting a full tax analysis would subject the DSIC to disputes over the proper calculation of tax liability.  PPL R.Exc. at 21-22.

PPL submits that the OCA overlooked the significance of the earnings cap in accounting for the impact of state income tax benefits on the Company’s rate of return.  PPL argues that the earnings cap formula provides a total analysis of PPL’s earnings position, including the actual amount of state income tax deductions available.  According to PPL, unlike the OCA’s proposal, which double-counts the Company’s available tax deductions, the earnings cap formula considers the actual total deductions as part of a package that reflects the total level of earnings for the Company.  PPL further asserts that the earnings cap formula captures all of the moving parts associated with the tax deductions, unlike the OCA’s incremental proposal.  PPL R. Exc. at 22-23.  

Disposition

We concur with the ALJ that the factual and legal positions raised in this proceeding are the same as those raised in the Columbia DSIC proceeding wherein we rejected the OCA’s proposed state income tax adjustment as follows:

Based on our consideration of the record and the positions of the Parties on this issue, we decline to adopt the OCA’s proposal to eliminate the state tax gross-up included in Columbia’s DSIC calculation.  While we agree that Columbia’s rates should reflect the state taxes that the Company actually pays, we are not convinced that eliminating the state tax gross-up included in the DSIC calculation would properly achieve that result.  As Columbia points out, its base rates currently reflect deductions for the repairs allowance and accelerated depreciation that may no longer apply, because such deductions have been reduced or eliminated after the test year considered in the Company’s last base rate proceeding.  Therefore, to reflect these same types of deductions in relation to DSIC eligible plant in the DSIC calculation may result in overall rates that are further out of alignment with Columbia’s actual tax position.  As Columbia argues and the ALJs concluded, the only way to determine Columbia’s actual taxes paid for state income tax purposes would be to conduct a full rate case analysis, which could subject the DSIC calculation to litigation regarding the proper determination of the Company’s state tax liability.  Columbia R. Exc. at 14; R.D. at 63.  However, as we stated with regard to the ADIT issue, we believe that the DSIC is intended to be a straightforward mechanism that is easy to calculate and audit and does not require a full rate case analysis.

In addition, as we stated in our discussion of ADIT, Columbia’s customers will remain protected by the earnings cap provision of Act 11.  The Company’s quarterly earnings reports, which are used to determine its achieved rate of return for earnings cap purposes, reflect a wide variety of individual adjustments that would be considered in a base rate proceeding, including Columbia’s state income tax deductions.  Accordingly, we believe that the earnings cap will ensure that customers will not be charged DSIC rates that are unjust or unreasonable.  For the foregoing reasons, we shall deny the OCA’s second Exception.

Columbia DSIC at 46-47.

As argued by PPL, supra, the OCA’s proposal to eliminate the state tax gross-up would fail to reflect adjustments to state income taxes and therefore could produce rates that are further out of line with the actual taxes paid by PPL.  The only way to accurately determine PPL’s actual tax expense would be to conduct a full rate case analysis, which could result in further proceedings regarding PPL’s tax liability.  As observed by the ALJ, further proceedings would be inconsistent with the intent of the DSIC, which is to provide a straightforward mechanism than can be readily calculated and not require a full rate case analysis.  Moreover, the other arguments presented in Columbia DISC, supra, are also applicable to the record in this proceeding.  Accordingly we shall deny the OCA’s Exceptions on this issue. 

[bookmark: _Toc415315718][bookmark: _Toc415316191]Inclusion of ACR and CER Revenue in the Five Percent DSIC Cap

1. Positions of the Parties 

As discussed, supra, 66 Pa. C.S. § 1358(a)(1) provides, inter alia, that a utility’s DSIC may not exceed five percent of the amount billed to customers under the applicable distribution rates for EDCs.  By the May 2013 Order, the Commission approved the Company’s DSIC Petition subject to recoupment and/or refund, pending final resolution of, inter alia, the resolution of the following issue:

If revenues associated with the Company’s Act 129 Compliance Rider (ACR), Smart Meter Rider, Universal Service Rider, Net Metering Rider, and Competitive Enhancement Rider (CER) riders in PPL’s tariff are properly included as distribution revenues.
May 2013 Order at 20.

PPLICA argued that revenues from the ACR and CER riders are unrelated to distribution service and advocated for the exclusion of these riders within the five percent cap.  PPLICA noted that the Commission’s Final Implementation Order and Model Tariff defined distribution rates, as used in Section 1358(a)(1) of the Code to include “applicable clauses and riders.”  PPLICA M.B. at 13, citing Final Implementation Order at 41-42. 

PPLICA explained that the ACR recovers PPL’s cost of administering Energy Efficiency and Conservation (EE&C) programs to meet statutory consumption benchmarks.  PPLICA argued that these charges recoup expenses to fund rebates that are focused on improvements, retrofits and other program measures installed at end-user locations and not on distribution plant.  In the same vein, PPLICA averred that the CER recovers retail enhancement programs aimed at developing competitive generation supply markets.  In PPLICA’s view, these riders have little or nothing to do with activities or services related to the Company’s distribution plant and should not be considered in the determination of the five percent cap.  PPLICA M.B. at 12-16.  

PPLICA submitted that PPL’s DSIC calculation is based on the assumption that a charge is “applicable” for purposes of the five percent DSIC cap as long as it is received from distribution customers.  PPLICA M.B. at 14.  PPLICA noted that based on PPL’s analysis, any revenue received through non-bypassable charges to distribution customers should be included in the DSIC calculation.  Id., citing PPL St. 3-S at 4. PPLICA’s witness Baudino described the concerns with PPL’s “overbroad methodology” as follows:

Under the proposed DSIC, any charge paid by distribution customers on a non-bypassable basis has been included in PPL’s calculation of its DSIC cap.  This formula is overly broad.  In an unbundled rate environment, it is inappropriate to assume that all non-bypassable charges are for “distribution service.”  Rather, the purpose of each rider must be considered individually.

PPLICA St. 1 at 5.		

PPLICA asserted that Mr. Baudino’s observations quoted, supra, correspond with the overall purpose of a DSIC surcharge under Act 11, which the General Assembly identified as to “provide an additional mechanism for a distribution system to recover costs related to the repair, improvement and replacement of eligible property.”  PPLICA M.B. at 15, citing 66 Pa. C.S. § 1350.  PPLICA noted that Act 11 defines such eligible property as “[p]roperty that is part of a distribution system and eligible for repair, improvement and replacement of infrastructure under this subchapter.”  PPLICA M.B. at 15, citing 66 Pa. C.S. § 1351.  Accordingly, PPLICA concluded that the Act’s limitation of DSIC revenue to “applicable” rates should be applied to limit revenue included in the calculation of PPL’s DSIC cap to rates and charges sufficiently related to PPL’s distribution services.  PPLICA M.B. at 15.  

PPLICA submitted that PPL’s actions to include ACR and CER revenues in its DSIC calculation have a disproportionate impact on large service customers that do not benefit from the DSIC improvements, thereby resulting in discriminatory rates.  PPLICA stated that in C. Leslie Pettko v. Pennsylvania-American Water Company, 2013 WL 839971, the Commission applied “the traditional Section 1304 [66 Pa. C.S. § 1304] analysis” and acknowledged “mere variation in rates does not violate the Code,” and further affirmed that “in order for a surcharge to be found unreasonable discrimination under Section 1304, it must provide an advantage to one party and a disadvantage to another.”  PPLICA M.B. at 18-19.  

PPLICA argued that the inclusion of riders with no relation to distribution services creates unreasonable rate discrimination between customer classes.  PPLICA provided an example of the effect of PPL’s DSIC on a typical LP-5 customer.  PPLICA explained that LP-5 customers do not use PPL’s distribution plant and, therefore, pay fixed costs of $11,928 per year for metering equipment and service costs.  PPLICA stated that at a five percent DSIC, LP-5 customers would pay $596 based on customers’ base distribution rates.  PPLICA’s witness Baudino testified that at the full five percent DSIC, including ACR revenues would increase PPL’s annual DSIC collections from LP-5 customers by $3,198, for an increase of 536%.  PPLICA M.B. at 20, citing PPLICA St. 1 at 10. 

PPL opposed PPLICA’s proposal to exclude ACR and CER revenues from its five percent revenue cap associated with the DSIC.  PPL argued that the principles of statutory construction allow the inclusion of ACR and CER revenues.  In support of its argument, PPL referenced 66 Pa. C.S. § 1357(d)(2), which states, with respect to calculation of the DSIC, “projected revenues shall not include revenues from public fire protection service earned by water utilities and the STAS [State Tax Adjustment Surcharge].”  PPL observed that no other riders or elements of distribution rates are excluded.  PPL contended that based on this clear language, the calculation of the projected revenues should include all other riders that were not specifically excluded by the General Assembly.  PPL M.B. at 36.  

PPL noted that the Model Tariff included with the Final Implementation Order stated that riders should be included, and in support of its argument, PPL quoted from the Model Tariff that revenues are to include “all applicable clauses and riders.”  PPL M.B. at 36.  PPL averred that the ACR and CER are part of the Company’s distribution service tariff, and they recover costs booked to the distribution business pursuant to FERC’s Uniform Systems of Accounts for distribution service.  PPL St. 3-R at 8-9.  Therefore, PPL included ACR and CER in its DSIC calculation.  PPL M.B. at 36‑37.  

PPL further asserted that cost recovery through a Section 1307 automatic adjustment clause, such as the ACR and CER, instead of a Section 1308 base rate, does not preclude these costs from being considered as distribution costs.  PPL St. 3-R at 9.  According to PPL, the costs recovered in the ACR and CER are mandated by the Commission and are the responsibility of the EDC.  PPL averred that if these costs were not recovered in Section 1307 adjustment clauses, they would be included and recovered in the Company’s Section 1308 distribution rates, and the revenues would not be accounted for any differently than other base distribution revenues.  Id.  The Company also noted that, for billing purposes, both the ACR and CER are combined with general residential distribution service rates and included as a single line item on the residential customer’s bill for “distribution service.”  Id. at 11.  

PPL maintained that the ACR recovers costs associated with Act 129, which requires large EDCs to file energy conservation plans with the Commission that are designed to achieve specified demand and energy reduction targets.  According to PPL, cost recovery for Act 129 is capped at two percent of the EDC’s revenues, and EDCs are guaranteed cost recovery through a Section 1307 automatic adjustment clause.  PPL averred that revenues related to recovering the cost of this program are “obviously” distribution related.  PPL M.B. at 38.  PPL submitted that the costs at issue under Act 129 energy conservation plans are similar to energy conservation and education programs in place prior to Act 129, and have always been included in distribution rates.  PPL St. 3‑R at 10.  PPL noted that the costs of Act 129 energy conservation plans are also recovered in distribution rates, but through a Section 1307 automatic adjustment clause instead of Section 1308 base rates.  Id.  PPL argued that the statutorily-authorized Section 1307 rate recovery for energy conservation costs does not, and cannot somehow transform these costs into something other than distribution service costs.  Furthermore, the Company opined that, were it not for PPL being the provider of distribution services, it would not be incurring these costs.  Id.  PPL concluded that as the obligation to achieve energy savings is imposed by statute on the EDC and the onus for these programs is placed upon the EDC, recovery of the costs is therefore distribution revenue that should be included in the DSIC.  PPL M.B. at 37-38.

With regard to the CER rider, PPL indicated that it recovers costs related to competitive retail electricity enhancement initiatives undertaken by EDCs and related consumer education programs.  PPL St. 3-R at 9.  PPL explained that the CER applies to all distribution service customers, whether the customer obtains generation service through an electric generation supplier (EGS) or default supply.  PPL claimed that these programs are targeted at distribution customers, the costs are clearly related to distribution service, and but for the existence of the rider mechanism, these costs would be recovered through base rates.  Id., PPL M.B. at 37-38.

In response to PPL’s statutory construction argument, PPLICA asserted that the Commission was not limited in its authority to scrutinize revenue sources for inclusion in the DSIC and could consider whether or not the revenue is actually related to distribution service.  PPLICA emphasized that the Commission had already decided in its Final Implementation Order and Model Tariff that only applicable rider revenue would be included.  PPLICA further argued that, contrary to PPL’s claims, the identification of public fire protection and the STAS, as specific riders that must be excluded from the DSIC, does not eliminate the Commission’s authority to exclude other riders.  PPLICA R.B. at 10-11.  

PPLICA also responded to PPL’s argument that the ACR and CER recover distribution costs, are booked to distribution service accounts, and would be recovered through base distribution rates but for the riders.  PPLICA averred that in an unbundled environment, the underlying purpose of the rider must be examined.  PPLICA referenced the pre-restructuring practice of recovering generation and transmission charges through base rates.  PPLICA argued that, based on PPL’s rationale, PPL would have, at that time, characterized generation and transmission costs as distribution costs because they were recovered through base rates on a non-bypassable basis.  According to PPLICA, this demonstrates the fallacy in PPL’s argument, as, without question, generation costs are inherently different from distribution costs, regardless of their method of recovery.  In line with this thought-process, PPLICA opined that, similarly, the ACR and CER do not recover costs for service related to the distribution system, and should therefore be excluded from PPL’s DSIC calculation.  PPLICA R.B. at 12-13.  

In response, PPL argued that the Commission does not have the authority to reject the ACR and CER revenue and maintained that the recovery of these costs through riders as opposed to base rates should not require their exclusion from the DSIC.  Furthermore, in responding to PPLICA’s position that the purpose of the rider must be considered, PPL argued that PPLICA’s view is narrow and inappropriate in insisting that only revenues that are directly connected to distribution plant should be allowed recovery in a DSIC.  PPL contended that Act 11 and the definition of “rate” in the Code allows PPL to include revenues associated with distribution rates in the DSIC calculation.  PPL R.B. at 22-24.

ALJ’s Recommendation 

The ALJ considered the Parties statutory construction arguments and was not convinced that the plain language of Act 11 removes discretion from the Commission to exclude certain revenues.  The ALJ opined that while STAS revenues are to be specifically excluded under the statute, there is nothing which specifically restrains the Commission’s authority to exclude other revenues.  The ALJ noted that Section 1358(c) of the Code, 66 Pa. C.S. § 1358(c), states that “[e]xcept as otherwise expressly provided under this subchapter, nothing under this subchapter shall be construed as limiting the existing ratemaking authority of the [C]ommission …”.  R.D. at 58 (emphasis supplied).

The ALJ noted that Section 1358(a)(1) of the Code, 66 Pa. C.S. § 1358(a)(1), refers to the calculation of the five percent revenue cap under the “applicable rates of the wastewater utility or distribution rates of the electric distribution company . . . .”  The ALJ explained that in its Final Implementation Order, the Commission found that the term “applicable” modified the revenues to be included in the EDC’s DSIC calculation.  R.D. at 59.  The ALJ observed that the word “applicable” was not defined in Act 11.  Id.  The ALJ stated that as the words of the statute are not clear and free of all ambiguity, the legislative intent can be ascertained by, inter alia, considering the purpose of the legislation.  Id., citing 1 Pa. C.S. § 1921(c)(4).  

The ALJ averred that PPL did not sufficiently rebut PPLICA’s position that the statute contemplates closer scrutiny of the ACR and CER revenues to determine their “applicability.”  R.D. at 58.  The ALJ further noted that the overall purpose of a DSIC surcharge under Act 11 is to “provide an additional mechanism for a distribution system to recover costs related to repair, improvement and replacement of eligible property.”  Id., citing 66 Pa. C.S. § 1350.  The ALJ stated that eligible property is defined as “[p]roperty that is part of a distribution system and eligible for repair, improvement and replacement of infrastructure under this subchapter.”  R.D. at 58, citing 66 Pa. C.S. § 1351.  The ALJ also stated that, as testified to by PPLICA witness Baudino, it is inappropriate in an unbundled environment to assume that all non-bypassable charges are for “distribution service.”  R.D. at 57-58.  Therefore, the ALJ found that it is appropriate to further scrutinize whether the revenues to be included are sufficiently related to the distribution system.  Id. 

The ALJ concluded that PPL has not rebutted PPLICA’s claim that these revenues are not sufficiently related to the distribution system.  Instead, the ACR recovers expenses associated with end-user consumption conservation programs and not distribution plant.  The ALJ further noted that the CER recovers costs related to competitive retail electricity enhancement initiatives and, therefore, is also not sufficiently related to the distribution system.  As these costs have not been shown to have sufficient “applicability” to the purpose of the DSIC, the ALJ recommended that they be excluded from the DSIC calculation.  R.D. at 59.  For this reason, the ALJ concluded that PPL did not meet its burden of proving that the ACR and CER revenues should be included in its DSIC calculation.  Accordingly, the ALJ recommended that PPL’s DSIC be recalculated without ACR and CER revenues and that PPL issue appropriate refunds, retroactive to July 1, 2013, with interest at the residential mortgage rate.  Id. 

Exceptions and Replies to Exceptions

In its Exceptions, PPL states that the proper calculation of the five percent DSIC cap for EDCs is an issue of first impression and of statewide importance.  PPL submits that adopting the ALJ’s recommendation would reduce the five percent DSIC cap, which, in turn, will reduce the level of eligible investments that can be recovered through the DSIC.  PPL Exc. at 2. 

PPL avers that the legal standard upon which the ALJ’s conclusion is based (i.e. that PPL failed to show that revenues collected in the ACR and CER were sufficiently related to the purpose of the DSIC) is inaccurate, inconsistent with Act 11, unreasonably narrow, and should be rejected.  PPL argues that based on the statutory language, the relevant application is whether the ACR and CER rates are “distribution rates.”  PPL Exc. at 4.  According to PPL, the statutory definition of “rate” includes “every individual, or joint fare, toll, charge, rental, or other compensation whatsoever of any public utility . . . ”  Id., citing 66 Pa. C.S. § 102.  PPL opines that rates produce revenues, which is a relevant inquiry in this proceeding.  PPL believes that the statutory definition of the term rate is much broader than presumed in the ALJ’s conclusion, and should therefore include the ACR and CER revenues.  PPL Exc. at 4.

PPLICA rebuts PPL’s argument that the ALJ’s legal standard is flawed.  PPLICA submits that PPL’s alternative interpretation ignores well-established and codified principles of statutory construction.  PPLICA opines that the ALJ correctly concurred with PPLICA’s witness in her observation that the Commission, in its Final Implementation Order applied the term “applicable” as a modifier of “distribution rates,” meaning that distribution rates must meet an “applicability” standard for inclusion in a DSIC.  PPLICA R.Exc. at 3-4.  PPLICA maintains that the ALJ came to her conclusion by identifying sufficient record evidence that demonstrates that revenues from PPL’s ACR and CER revenues are not related to PPL’s distribution services.  Furthermore, PPLICA argues that there is a difference between the term “rates” and the term “distribution rates” as used in Act 11.  Id. at 4.  PPLICA notes that the Pennsylvania rules of statutory construction require that each word in a statute be given effect, such that the term “distribution rate” as used in Act 11 must mean something more specific than the term “rate” as used in Section 102 of the Code, 66 Pa. C.S. § 102.  Id. at 5. 

PPL argues that the consideration of “eligible property” in Act 11 as a basis for determining whether the riders in question should be included in the calculation of revenues by the ALJ is flawed.  PPL Exc. at 4.  The Company asserts that the legal standard applied by the ALJ is unreasonably narrow with a potential of excluding many revenues that have historically been included in the calculation of the DSIC cap.  Id. 
at 4-5.

PPL also asserts that the ALJ’s decision is flawed as non-DSIC related revenues (i.e. revenues associated with Operation and Maintenance (O&M) expenses and Labor expenses) have been used in the past in the calculation of the historic water utilities’ DSIC as part of total revenues even though they are not related to the purpose of the DSIC.  Furthermore, PPL argues that even though smart meters are specifically excluded from DSIC eligible property, the ALJ did not recommend the exclusion of the Smart Meter Rider (SMR) from the revenue calculation, nor did it exclude USC, which does not collect revenues directly associated with distribution plant.  In essence, PPL believes that the ALJ’s application of this legal standard is erroneous and would have a significant detrimental impact on the success of Act 11.  PPL Exc. at 5-6.

In response to PPL’s argument, supra, PPLICA avers that PPL’s claims lack any evidentiary foundation and misrepresent the legal standard applied by the ALJ.  PPLICA asserts that PPL did not produce any evidence of record to support its claim that any O&M expenses that are in its tariff distribution rates are unrelated to distribution service.  PPLICA argues that revenues included in the five percent DSIC cap do not necessarily have to be “related to the DSIC” but that such costs must be related to “distribution service.”  PPLICA R.Exc. at 6.  PPLICA explains that PPL’s comparison of the ACR and CER to the SMR in the DSIC cap calculation is flawed.  PPLICA opines that the SMR is directly related to distribution plant because it funds installation of distribution meters.  On the other hand, PPLICA asserts that the ACR and CER target generation-related services and should be excluded from the five percent DSIC cap revenue calculation.  Id. at 7. 

PPLICA also avers that it would welcome the Commission’s investigation into PPL’s question on whether distribution-related plant funded by another mechanism should be excluded from the calculation of the five percent DSIC cap, if necessary.  Furthermore, PPLICA stated that it did not take a position or pursue further investigation on whether USC is a distribution-related charge as large commercial and industrial customers do not pay the USC.  PPLICA R.Exc. at 7-8.

As discussed, supra, PPL noted that Act 11 excludes only fire protection service earned by water utilities and the STAS from the five percent DSIC cap calculation.  In its Exceptions, PPL argues, inter alia, that the only appropriate statutory analysis on this issue is whether riders were specifically identified as excluded from the calculation of total revenues, which they are not in this case.  PPL states that the Pennsylvania Supreme Court has held that in determining legislative intent it is not appropriate to “supply omissions in the statute, especially where it appears that the item may have been intentionally omitted.”  PPL Exc. at 8, citing Mt. Village at 22. Therefore, PPL maintains that its inclusion of the ACR and CER revenues in the five percent DSIC cap total revenue calculation is appropriate under Act 11.  PPL Exc. at 7-9.

In response, PPLICA states that Act 11 does not place any restrictions on the Commission’s ability to exclude additional rates or riders, especially if the riders or rates do not qualify as distribution rates.  PPLICA also argues that Act 11 clearly defers ratemaking matters to the Commission’s expertise by establishing that: “[e]xcept as otherwise expressly provided under this subchapter, nothing under this subchapter shall be construed as limiting the existing ratemaking authority of the Commission.  PPLICA submits that PPL has not provided a credible legal basis to support its claim that Act 11 excludes only public fire protection and STAS revenues from distribution rates.  PPLICA therefore calls for the dismissal of PPL’s argument and the adoption of the ALJ’s decision.  PPLICA R.Exc. at 5-6.

PPL also explains in its Exceptions that the ACR and CER riders are distribution rates stating that riders are rates under the statutory definition of what constitutes a rate.  PPL states that all its rates are distribution, transmission, or generation rates.  PPL St. at 8.  PPL avers that the ACR and CER are not associated with generation or transmission and that if they were generation or transmission rates, they would be bypassable and would not be paid for by shopping customers.  In addition, PPL maintains that the ACR and CER riders are plainly non-bypassable and are part of its distribution service tariff approved the Commission.  Id. at 9.  According to PPL, this clearly makes the ACR and CER revenues associated with providing distribution service to end-use customers as opposed to transmission and generation revenues.  PPL further states that programs provided as a result of the CER are targeted at distribution customers and the costs are applied to customer education.  On the other hand, PPL asserts that revenues related to the cost of the ACR programs are also distribution related since they target the energy consumption habits of its distribution customers (i.e. they attempt to reduce the total amount of electricity distributed to end-use customers).  

In its response, PPLICA disagrees with PPL’s argument that the exclusion of the ACR and CER because they are non-bypassable riders creates an arbitrary distinction between riders and base rates.  PPLICA maintains that the basis of the ALJ’s exclusion of the ACR and CER has nothing to do with the method of cost recovery, but rather stems from the underlying purpose of the charge.  According to PPLICA, the fact that both charges are issued by the Company, recovered from distribution customers and identified as distribution charges on the customer’s bill does not necessarily mean that they are sufficiently related to distribution services.  Also, PPLICA argues that although PPL asserts that the ACR and CER target distribution customers and recover costs of educating distribution customers, PPL erroneously characterized Act 129 as a program developed to “reduce the total amount of electricity distributed to end-use customers.”  PPLICA R.Exc. at 9, citing PPL M.B. at 10.  PPLICA submits that the ALJ was correct in stating that “ACR recovers expenses associated with end-user consumption conservation programs and not distribution plant.”  PPLICA R.Exc. at 11, citing R.D. at 59.  PPLICA further avers that “the fact that the General Assembly directed PPL to administer a program targeting peak load reductions does not transform peak load reduction services into a component of distribution service.” PPLICA M.B. at 17.  In the same vein, PPLICA also argues that the education funded by the CER exclusively advises customers about opportunities to obtain electric supply services from competitive EGCs.  Therefore, both the ACR and CER are supply-rates, even though the billing mechanism is administered by an EDC.  From PPLICA’s standpoint, PPL has not met its burden of proving that the ACR and CER are distribution related charges under Act 11 or the Commission’s Final Implementation Order, and so should be excluded from the five percent DSIC cap revenue calculation. PPLICA R. Exc. at 8-10.

PPL argues that the exclusion of the ACR and CER based on a flawed legal standard will have a significant state-wide impact on the effectiveness of the DSIC.  PPL avers that it is the first EDC to file for a DSIC, and it is also the only utility at this time whose inclusion of riders has been challenged.  PPL, therefore, notes that it is critical for the Commission to consider not just the immediate impact of the exclusion of these riders on its ability to utilize the DSIC, but the associated and far-reaching consequences of the ALJ’s decision that is based on a flawed legal standard.  

PPL also highlights the potential impact of this flawed legal standard on the legislative intent of the General Assembly in passing Act 11.  According to the Company, the intent of Act 11 was to provide utilities with financial incentives to undertake expensive repair and replacement programs for distribution infrastructure.  PPL argues that for the incentive to be effective, the DSIC cap must not be set so low as to fall short of meeting its intended purpose.  PPL avers that exclusion of the ACR and CER would have a potentially significant impact on the five percent DSIC cap not just for PPL, but for all EDCs and probably all other utilities.  PPL maintains that excluding the ACR alone can result in a two percent reduction in total distribution revenues for all the EDCs.  PPL St. 3-R at 8.  The Company insists that the cascading effect is that either more EDCs would petition for a waiver of the five percent cap pursuant to § 1358 (a)(1), or that they would be forced to delay or abandon their planned investment in repair and replacement.  According to PPL, petition for waivers by EDCs will be an added administrative burden on the Commission.  PPL Exc. at 13-14.

In response, PPLICA refutes PPL’s claim that the exclusion of the ACR and CER from the calculation of the five percent DSIC cap will have a statewide impact and far-reaching effects on other EDCs and other utilities.  According to PPLICA, PPL argues that excluding certain riders would limit its ability to fund infrastructural repairs without paying attention to the fact that the DSIC is just a limited tool used to accelerate cost recovery between base rate proceedings.  PPLICA posits that, while correcting the five percent DSIC cap calculation in accordance with the language of Act 11 and the Final Implementation Order would reduce the total DSIC revenues available to utilities, it would still meet its intended purpose of providing an opportunity to fund significant infrastructural investments between base rate filings.  PPLICA maintains that the DSIC is just a departure from the normal ratemaking process for EDCs and is intended to provide only a limited source of additional revenue between base rate proceedings.  PPLICA further argues that with or without the DSIC, PPL still has an obligation to provide safe, adequate, and reliable service.  PPLICA also posits that PPL’s argument that exclusion of the riders from the DSIC would cause financial distress for the utilities is grossly exaggerated.  PPLICA R.Exc. at 10-12. 

PPL notes that other utilities, such as the NGDCs, have included similar riders in their DSIC calculations with no objections, and so adopting the ALJ’s legal standard applied in her decision would be discriminatory to PPL.  PPL further notes that the pick and choose method for the different distribution riders to be included in the calculation of DSIC revenues adopted by the ALJ, will negatively affect the DSIC and complicate the entire DSIC regulation process for the utilities.  PPL, therefore, recommends allowing revenues from all distribution rates, including revenues from Section 1307 distribution rates, in the five percent DSIC cap calculation.  PPL avers that a departure from this will undermine the goals and legislative intent of Act 11 and negate the intended simple and straightforward analysis for the DSIC.  PPL Exc. at 14-15.

[bookmark: _Toc415315719]Disposition

As discussed, supra, the ALJ found that the ACR recovers expenses associated with end-user consumption conservation programs and that the CER recovers costs related to competitive retail electricity enhancement initiatives, and, therefore, these surcharges are not sufficiently related to the distribution system.  Accordingly, the ALJ recommended that ACR and CER revenues should be excluded from the DSIC calculation.  The ALJ further recommended that PPL’s DSIC be recalculated with these revenues excluded, and that appropriate refunds be issued, retroactive to July 1, 2013, with interest at the residential mortgage rate.  R.D. at 59, 62.

As an initial matter, we note that the ALJ’s recommended disposition in this matter differs from those changes to PPL’s DSIC tariff sought by PPLICA.  PPLICA argued that the ACR and CER should be removed from the calculation of the DSIC cap.  The ALJ recommended that the DSIC rate be modified and refunds be issued.[footnoteRef:5]   [5:  	While PPLICA requested that ACR and CER revenues be deleted from the calculation of the DSIC cap, PPLICA’s witness Mr. Baudino presented testimony and exhibits showing the impact of not applying the DISC to the ACR portion of large commercial and industrial customers’ bills.  Consequently, Mr. Baudino’s testimony and exhibits reflect a scenario where the DSIC would not be applied to ACR revenues from various customer classes.  PPLICA M.B. at 19-21. ] 


Since 66 Pa. C.S. § 1358(d)(1) provides that the DSIC shall be applied equally to all customers classes, the impact of removing ACR and CER revenues from the DSIC calculation would be to reduce the pool of revenues over which the eligible distribution system improvement costs would be recovered (i.e. reduce the denominator in the DSIC formula).[footnoteRef:6]  Consequently, under PPLICA’s proposal, the DSIC rate would increase and PPL would reach the five percent DSIC cap sooner.  However, prior to reaching the cap, we note that removing the ACR and CER revenues from the DSIC rate formula would not reduce the total eligible system improvement costs that are recovered from all ratepayers on a monthly basis. [6:  	The DSIC formula is presented in the Background section of this Opinion and Order, supra. ] 


By shortening the time that PPL will reach its five percent DSIC cap, the change in the DSIC formula recommended by the ALJ may unnecessarily delay future infrastructural improvements.  This is contrary to the purpose of the DSIC.  If an EDC elects to continue rate recovery of distribution system improvements beyond the shortened five percent cap, its two options are: (1) to file a base rate proceeding in order to seek inclusion of distribution system improvements in base rates and reset the cap to zero; or (2) petition the Commission to increase the cap beyond five percent, pursuant to 66 Pa. C.S. § 1358(a)(1).  While it is not clear as to what the actual reduction to PPL’s DSIC cap would be if ACR and CER were removed from the formula, we are not convinced that it would be in the public interest to expedite the frequency of base rate filings or to accelerate the timeframe under which an EDC petitions the Commission to increase its DSIC cap.

Based on the record in this proceeding, we find that it is not in the public interest to distinguish the ACR and CER from other revenues collected by distribution utilities and expose the DSIC mechanism to further litigation over the relationship of specific revenue collected through a utility’s distribution rates to the Company’s distribution functions.  

We also find that the Model Tariff adopted with the Implementation Order is consistent with Section 1358(a)(1) of the Code, 66 Pa. C.S. § 1358(a)(1), where the Commission has already determined that the DISC shall be capped at “5.0% of the amount billed to customers for distribution service (including all applicable clauses and riders).” (emphasis added).  The ACR and CER are applied to customers’ bills for distribution service.  Accordingly, we shall grant PPL’s Exceptions and reject the ALJ’s recommendation on this issue. 

[bookmark: _Toc415316192]Application of the DSIC to Rate Schedule LP-5

As discussed, supra, by the May 2013 Order, the Commission approved PPL’s DSIC Petition subject to recoupment and/or refund, pending final resolution of four issues, including “[w]hether customers taking service under Rate Schedule LP-5 at transmission voltage rates should be included under the DSIC charge.  May 2013 Order at 20.  The ALJ in this proceeding recommended that PPL’s DSIC not be applied to LP-5 customers, and that these customers receive a refund of these charges, retroactive to July 1, 2013, with interest at the residential mortgage rate, pursuant to Section 1358(e)(3) of the Code, 66 Pa. C.S. § 1358(e)(3).  R.D. at 48.  None of the Parties filed Exceptions to the ALJ’s recommendation.

The ALJ concurred with PPLICA that Section 1358(d)(1) of the Code, 66 Pa. C.S. § 1358(d)(1), must be interpreted consistent with other sections of the Code, such as the requirement that rates be “just and reasonable.”  Therefore, the ALJ found that the Commission retains authority to address circumstances wherein the application of the DSIC would not produce “just and reasonable” rates and to regulate in the public interest.  R.D. at 45, citing 66 Pa. C.S. §§ 501, 1301.  The ALJ explained that this conclusion is consistent with the Rules of Statutory Construction, that statutes are to be construed together, if possible.  R.D. at 45, citing 1 Pa. C.S. § 1932.

The ALJ considered whether any parameters have been established by the Commission in determining whether transmission voltage customers should be charged the DSIC.  The ALJ stated that PPL argued that the only relevant consideration is whether LP-5 customers are distribution customers for ratemaking purposes.  The ALJ submitted that PPL also noted that LP-5 customers are allocated some distribution plant costs, although it did not establish that any high voltage facility costs are recovered in distribution rates.  The ALJ explained that on the other hand, PPLICA claimed that the Commission has already decided to exempt transmission voltage customers from application of the DSIC if the higher voltage facilities are not included in distribution plant for ratemaking purposes.  R.D. at 45, citing Final Implementation Order at 46.

The ALJ reviewed the language concerning application of DSICs to transmission voltage customers contained in both the Final Implementation Order and the May 23 Order and noted there is a difference, although it may be inadvertent.  The ALJ observed that in the Final Implementation Order, the Commission generally agreed that the DSIC should not be applied to transmission voltage customers, but then affirmatively stated that such charges are to be applied to any customers served from higher voltage facilities which are included within the EDC’s distribution plant for ratemaking purposes.  R.D. at 42 (emphasis added).  The ALJ noted that the Final Implementation Order states that if high voltage facility costs used to serve transmission voltage customers are included in distribution plant for ratemaking purposes, then these customers must pay the DSIC.  However, the ALJ stated that the Final Implementation Order does not affirmatively state the exact conditions under which application of the DSIC would not be triggered for those customers.  R.D. at 46. 

The ALJ explained that the subsequent May 23 Order provided that transmission voltage customers should only be charged a DSIC if the facilities serving such customers are considered distribution plant for ratemaking purposes.  R.D. at 46.  (emphasis added).  The ALJ concluded that the safest course, given these differences in the Commission’s Orders, and the course which is most consistent with due process and the public interest, is to consider this matter subject to investigation, noting the Commission’s Final Implementation Order and May 23 Order on the subject.  Id.  The ALJ stated that the inquiry then becomes an examination of the record evidence as to whether PPL has met its burden of proof regarding the justness and reasonableness of its DSIC rate as applied to LP-5 customers.  Id.

The ALJ noted that, in support of its application of the DSIC to LP-5 customers, PPL primarily relied upon Section 1358(d)(1) of the Code, rather than presenting factual evidence as to the justness and reasonableness of its actions.  The ALJ observed that the factual evidence that PPL did present through its witness Bethany Johnson was that LP-5 customers are distribution customers for ratemaking purposes and were allocated some distribution costs in the Company’s last cost of service study.  The ALJ stated that Ms. Johnson also testified that, if no DSIC-eligible plant serves LP-5 customers, then none of this plant will be allocated to Rate Schedule LP-5 in the Company’s next base rate case.  The ALJ stated that, in its Main Brief, PPL argued that the relative amount of DSIC-eligible plant allocated to LP-5 customers in a base rate proceeding is not relevant to the Commission’s determination in this case, referring again to Section 1358(d)(1) of the Code.  R.D. at 46-47. 

The ALJ explained that PPLICA presented factual evidence from its witness Richard Baudino that the Commission’s determination of eligibility for DSIC charges is based upon allocation of an EDC’s distribution plant costs, not simply recovery of any O&M, administrative and general or other customer related costs.  The ALJ stated that Mr. Baudino provided a list of costs items that are allocated to LP-5 customers, all of which, with the exception of meters, are O&M, administrative and general or customer costs.  The ALJ submitted that there were no costs allocated to LP-5 customers in the last base rate case for distribution substations, overhead lines, underground lines, line transformers, or distribution services.  R.D. at 47. 

The ALJ noted that with respect to meters, PPLICA observed that the Model Tariff attached to the Final Implementation Order does not identify meters as an eligible cost for electric DSICs and that meter installation costs are already recovered for all customers through PPL’s SMR.  The ALJ explained that PPLICA concluded that meter costs cannot reasonably be considered sufficient to justify application of the DSIC to LP-5 customers.  The ALJ also explained that PPLICA also referenced PPL’s tariff which: (1) excludes high voltage (69 kV or greater) service extensions and lines from the definition of distribution system; and (2) provides that Rate Schedule LP-5 is only available to customers supplied from lines of 69 kV or greater, with the customer furnishing and maintaining all equipment necessary to transform the energy from line voltage.  The ALJ also noted that a DSIC is defined in Act 11, at 66 Pa. C.S. § 1351, as “[a] charge imposed by a utility to recover the reasonable and prudent costs incurred to repair, improve or replace eligible property that is part of the utility’s distribution system.”  R.D. at 47. 

After reviewing this record, we concur with the ALJ that PPL has failed to rebut PPLICA’s evidence that the LP-5 class does not utilize the facilities repaired, improved or replaced through the DSIC, and that these costs are generally not otherwise allocated to that class.  Since PPL has not rebutted this evidence, it has not met its burden of proof as to the justness and reasonableness of this rate as applied to LP-5 customers.  Accordingly, we shall adopt the ALJ’s recommendation that the DSIC not be applied to PPL’s LP-5 customers, and that these customers receive a refund of these charges, retroactive to July 1, 2013, with interest at the residential mortgage rate, pursuant to 66 Pa. C.S. § 1358(e)(3).

[bookmark: _Toc415316193]Formal Customer Complaints

Formal Complaints were filed by four individual customers between January 28, 2013 and March 1, 2013, against PPL’s January 15, 2013 Petition for Approval of a DISC.  The issues raised in these Complaints were discussed in the May 2013 Order at 3.  In that Order, we found that the filings by Mr. Whitehouse, Mr. Hoag, Ms. Mosconi and Mr. Weaver “have not articulated a basis for denying PPL Electric the opportunity to implement a DSIC mechanism, consistent with our discussion above.”  May 2013 Order at 19.  However, the May 2013 Order did not articulate a final disposition of those Complaints.

In consideration of our findings regarding these Complaints in the May 2013 Order and since these Complaints do not address the specific issues that are the basis for the instant proceeding, we shall dismiss the Complaints by this Opinion and Order.  

[bookmark: _Toc415316194]IV.	Conclusion

Based on our review of the record in this proceeding, we shall deny the Exceptions filed by the OCA, grant the Exceptions filed by PPL, and modify the ALJ’s Recommended Decision.  We find that: (1) PPL is not required to include an ADIT adjustment in its DSIC calculation; (2) PPL is permitted to include the state income tax gross-up in its DSIC calculation; (3) that ACR and CER revenues shall remain in PPL’s DSIC calculation and the calculation of the DSIC cap; and (4) the DSIC not be applied to PPL’s LP-5 customers, and that these customers receive a refund of these charges, retroactive to July 1, 2013, with interest at the residential mortgage rate.  We also find that the Formal Complaints filed by four individual customers between January 28, 2013, and March 1, 2013, against PPL’s January 15, 2013 Petition for Approval of a DISC shall be dismissed; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by PPL Electric Utilities Corporation on August 21, 2014, to the Recommended Decision Administrative Law Judge Kandace F. Melillo are granted to the extent consistent with this Opinion and Order.

2. That the Exceptions filed by the Office of Consumer Advocate on August 21, 2014, to the Recommended Decision Administrative Law Judge Kandace F. Melillo are denied.

3. That the Recommended Decision of Administrative Law Judge Kandace F. Melillo, issued on August 1, 2014, is modified, consistent with this Opinion and Order.  

4. That the treatment of Accumulated Deferred Income Taxes in the Distribution System Improvement charge, as filed by PPL Electric Utilities Corporation, effective July 1, 2013, is hereby approved.  

5. That the treatment of state income taxes in the Distribution System Improvement Charge, as filed by PPL Electric Utilities Corporation, effective July 1, 2013, is hereby approved.  

6. That the application of the PPL Electric Utilities Corporation’s Distribution System Improvement Charge to the Corporation’s Rate LP-5 customers, as filed by PPL Electric Utilities Corporation, effective July 1, 2013, is hereby rejected.   

7. That as a result of amending PPL Electric Utilities Corporation’s Distribution System Improvement Charge to exclude LP-5 customers, PPL Electric Utilities Corporation shall issue refunds to these customers, calculated retroactively to July 1, 2013, with interest at the residential mortgage rate, pursuant to 66 Pa. C.S. § 1358(e)(3) and in accordance with Ordering Paragraph No. 10, infra.

8. That the inclusion of revenues from the Act 129 Compliance Rider and the Competitive Enhancement Rider in the Distribution System Improvement Charge calculation, as filed by PPL Electric Utilities Corporation, effective July 1, 2013, is hereby approved, consistent with this Opinion and Order.

9. That, within thirty (30) days of the date of entry of this Opinion and Order, PPL Electric Utilities Corporation shall file a tariff supplement to modify its Distribution System Improvement Charge, consistent with this Opinion and Order, to become effective on ten days’ notice, effective July 1, 2013.

10. That, within thirty (30) days of the date of entry of this Opinion and Order, PPL Electric Utilities Corporation shall file a refund plan for approval by the Pennsylvania Public Utility Commission, with a copy to the Bureau of Technical Utility Services and the Bureau of Audits, delineating the amount and procedure for the distribution of refunds set forth in Ordering No. 7, supra. 

11. That the Formal Complaint of the Office of Consumer Advocate, filed in this matter at Docket No. C-2013-2346390, is denied and dismissed, consistent with this Opinion and Order.

12. That the Formal Complaints of Alan D. Whitehouse, at Docket No. C‑2013‑2345750; Pamela Mosconi, at Docket No. C-2013-2346357; John E. Hoag, at Docket No. C-2013-2345729; and James Weaver, at Docket No. C-2013-2351090, are dismissed, consistent with this Opinion and Order.

13. That any directive, requirement, disposition, or the like contained in this Opinion and Order, which is not the subject of an individual Ordering Paragraph, shall have the full force and effect as if fully contained in this part. 

14. That, upon acceptance and approval by the Commission of the tariff supplement and refund plan filed by PPL Electric Utilities Corporation, as being consistent with this Opinion and Order, this proceeding shall be marked closed.
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							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  April 9, 2015
ORDER ENTERED:  April 9, 2015
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