BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Dauphin County 					:
Industrial Development Authority			:
							:
[bookmark: BMDocketNumber]	v.						:		C-2014-2450483
							:
PPL Electric Utilities Corporation 			:



INITIAL DECISION GRANTING MOTION FOR JUDGMENT 
ON THE PLEADINGS AND DISMISSING COMPLAINT


Before 
David A. Salapa
Administrative Law Judge


INTRODUCTION

An industrial development authority generating electricity by means of a solar farm filed a complaint against its electric utility alleging that the utility did not properly compensate it for the electricity it generated for the utility.  This decision denies the complaint since the utility compensated the industrial development authority in accordance with its tariff.  

HISTORY OF THE PROCEEDING


On October 3, 2014, the Dauphin County Industrial Development Authority (DCIDA) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL).  DCIDA alleges in its complaint that it has constructed a solar energy farm.  DCIDA completed phase one of the solar farm in October 2011.  Phase one had approximately one megawatt (mw) of generating capacity.  DCIDA completed phase two of the solar farm in October 2013.  Phase two had approximately one mw of generating capacity.

DCIDA’s complaint alleges that at its solar farm it receives service as a Small General Service-Sec. Voltage (GS-1) customer of PPL.  Since 2011, DCIDA has been a net metering customer of PPL and the solar farm has been used for net metering.  According to the complaint, DCIDA elected to participate in PPL’s time of use (TOU) price option.  

DCIDA’s complaint asserts that for the period from June 1, 2013 to May 31, 2014, DCIDA had excess or unused kilowatt hours (kWh).  DCIDA states that, consistent with the Commission’s regulations and PPL’s tariff, kWh generated by DCIDA that were not used by DCIDA are accumulated until the end of the year.  At the end of each year, Commission regulations and PPL’s tariff require PPL to compensate DCIDA for any excess or unused accumulated kWh generated by DCIDA over the amount of kWh delivered by PPL during the same year at PPL’s price to compare (PTC).

Pursuant to the TOU price option, PPL charges DCIDA different rates for electricity consumed during off peak and on peak hours, as determined by PPL’s tariff.  DCIDA’s complaint avers that PPL’s PTC for on peak rate consumption was $0.15398 per kWh and its PTC for off peak consumption was $0.11588 per kWh.  

DCIDA’s complaint alleges that in December 2012 the Commission approved a revision to PPL’s net metering tariff.  The revision stated that, for customer generators with a TOU rate provision, a weighted average of the on peak and off peak hours would be used to calculate PPL’s PTC for that rate schedule.  The revision became effective January 1, 2013. 

According to DCIDA’s complaint, PPL determined that 35% of the hours in the year are on peak and 65% were off peak for the period June 1, 2013 to May 31, 2014.  PPL calculated an average price of $0.13736 per kWh, based on these percentages.  PPL tendered compensation in the amount of $246,000 to DCIDA for its unused accumulated kWh using the average of $0.13736 per kWh.  

DCIDA’s complaint contends that the manner in which PPL calculates the end of year compensation for unused and accumulated kWh violates Commission regulations.  PPL’s calculation does not accurately represent the PTC charged by PPL for either on peak or off peak hours.  According to DCIDA, PPL’s calculation does not accurately reflect the conditions at DCIDA’s solar farm since the solar farm only generates electricity during daylight hours.  

DCIDA’s complaint requests that the Commission determine that PPL’s net metering tariff and conduct violate the Commission’s regulations and direct that PPL compensate DCIDA and other similarly affected customer generators at the appropriate rate.  DCIDA’s complaint further requests that the Commission direct PPL to revise its net metering tariff.  

PPL filed an answer with new matter on November 18, 2014.  PPL’s answer admits that in December 2012 the Commission approved a revision to PPL’s net metering tariff and that the revision would use a weighted average of the on peak and off peak hours to calculate PPL’s PTC for customer generators with a TOU rate provision.  PPL also admits that it compensates customer generators with a TOU option consistent with the tariff.  

PPL’s answer admits that DCIDA received service under the GS-1 rate schedule, that DCIDA is a net metering customer and that beginning after April 10, 2013, PPL has treated DCIDA as eligible for a TOU default service rate option.  PPL further admits that DCIDA had excess kWh deliveries over usage for the period June 1, 2013 through May 31, 2014 and that PPL compensated DCIDA for that excess, pursuant to the provisions of its tariff.  PPL contends that the actual conditions of on peak and off peak operation of DCIDA’s solar farm are not relevant to the calculation of the annual payment for excess generation under PPL’s tariff.

PPL’s new matter incorporates the allegations stated in its answer.  In addition, PPL’s new matter states that PPL has calculated the annual cash out for net metering customers under the TOU default service rate option in accordance with the terms of it tariff.  PPL argues that as a matter of law, any change to its tariff may operate prospectively only and that the Commission should deny DCIDA’s request for a prior period refund.  The answer with new matter requests that the Commission deny DCIDA’s complaint.

On December 8, 2014, DCIDA filed a reply to PPL’s new matter.  The reply asserts that PPL’s net metering tariff is inconsistent with the Commission’s regulations and orders.  DCIDA’s reply contends that the Commission has the authority to order PPL to issue a refund based on conduct that violates the Commission’s regulations and orders.  The reply renews the request in DCIDA’s complaint that the Commission determine that PPL’s net metering tariff and conduct violate the Commission’s regulations, direct that PPL compensate DCIDA and other similarly affected customer generators at the appropriate rate and direct PPL to revise its net metering tariff.  

On February 3, 2015, DCIDA filed a motion for judgment on the pleadings.  The motion contends that there are no material facts in dispute and that it is entitled to judgment as a matter of law.  According to DCIDA’s motion, PPL’s calculation of the amount it has paid to DCIDA for excess kWh generated at its solar farm conflicts with the Commission’s regulations and orders as well as PPL’s own tariff.  DCIDA’s motion requests that the Commission sustain its complaint.

On February 23, 2015 PPL filed an answer to DCIDA’s motion for judgment on the pleadings.  In its answer, PPL argues that the Commission approved the revisions to its net metering tariff.  According to PPL, the tariff clearly and unambiguously established how compensation is to be paid to net metering customers with a TOU option.  PPL emphasizes that all GS-1 rate schedule customers receiving net metering service with a TOU option are paid the same amount per kWh for excess generation.  Because PPL compensated DCIDA in accordance with its tariff, DCIDA is not entitled to further compensation.

In addition, PPL contends that DCIDA’s request for a recalculation of previously paid compensation for excess generation violates the Commission made rate doctrine.  According to PPL, once the Commission approved its net metering tariff, the rates established in that tariff were not subject to retroactive rate changes and therefore, no refund to DCIDA is available.  Any determination by the Commission that the tariff does not comply with the law can only operate prospectively.  

PPL also argues that because it no longer provides the TOU service, prospective relief to DCIDA is moot.  According to PPL, in September 2014 the Commission approved PPL’s Pilot TOU Program to utilize electric generation suppliers (EGSs) to fulfill its obligation to offer a TOU rate option to its default service customers.  As a result, PPL no longer provides compensation to net metering customers with a TOU option.  PPL’s answer requests that the Commission deny DCIDA’s motion for judgment on the pleadings. 

Also on February 23, 2015, PPL filed a cross motion for judgment on the pleadings. PPL’s cross motion for judgment on the pleadings reiterates the arguments set forth in its answer to DCIDA’s motion.  PPL’s cross motion contends that there are no material facts in dispute and that it is entitled to judgment as a matter of law.  PPL’s cross motion requests that the Commission grant its motion for judgment on the pleadings and dismiss DCIDA’s complaint.

By notice dated February 24, 2015, the Commission notified the parties that it had assigned the case to me as motion judge.  

On March 16, 2015, DCIDA filed an answer to PPL’s cross motion for judgment on the pleadings.  DCIDA’s answer reiterates the arguments stated in its complaint and motion for judgment on the pleadings.

The motions for judgment on the pleadings are ready for decision.  For the reasons set forth below, I will grant the PPL’s cross motion for judgment on the pleadings and dismiss DCIDA’s complaint.

FINDINGS OF FACT

		1.	The Complainant in this case is DCIDA.

		2.	The Respondent in this case is PPL.

		3.	On October 3, 2014, DCIDA filed a complaint against PPL. 

		4.	PPL filed an answer with new matter on November 18, 2014.
		
		5.	On December 8, 2014, DCIDA filed a reply to PPL’s new matter.

		6.	On February 3, 2015, DCIDA filed a motion for judgment on the pleadings.

		7.	On February 23, 2015, PPL filed an answer to DCIDA’s motion for judgment on the pleadings.

		8.	On February 23, 2015, PPL filed a cross motion for judgment on the pleadings.

9.	On March 16, 2015, DCIDA filed an answer to PPL’s cross motion for judgment on the pleadings.

10.	DCIDA owns and operates its solar farm as a GS-1 customer of PPL.  

11.	Since 2011, DCIDA has been a net metering customer of PPL.

12.	The solar farm has been used for net metering.

13.	DCIDA has elected to participate in PPL’s TOU price option.  

14.	For the period from June 1, 2013 to May 31, 2014, DCIDA had excess or unused kWh.  

15.	PPL tendered compensation in the amount of $246,000 to DCIDA for its unused accumulated kWh using the average of $0.13736 per kWh, in accordance with its net metering tariff.  

DISCUSSION

The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003).  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against it only those facts it specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985).

In ruling on PPL’s cross motion for judgment on the pleadings, the Commission must consider the factual averments in DCIDA’s complaint as true for purposes of disposing of the cross motion for judgment on the pleadings.  The material factual averments in the complaint are not in dispute.  DCIDA owns and operates its solar farm as a GS-1 customer of PPL.  Since 2011, DCIDA has been a net metering customer of PPL.  The solar farm has been used for net metering and DCIDA has elected to participate in PPL’s TOU price option.  For the period from June 1, 2013 to May 31, 2014, DCIDA had unused  kWh.  PPL tendered compensation in the amount of $246,000 to DCIDA for its unused accumulated kWh using the average of $0.13736 per kWh, in accordance with its net metering tariff.  

Accepting these facts alleged in the complaint as true for purposes of disposing of the motion for judgment on the pleadings, PPL argues that the Commission approved the revisions to its net metering tariff.  According to PPL, the tariff clearly and unambiguously established how compensation is to be paid to net metering customers with a TOU option.   Because PPL compensated DCIDA in accordance with its tariff, DCIDA is not entitled to further compensation.  I agree.

The relevant portion of PPL’s net metering tariff states as follows: 
 
BILLING PROVISIONS:
The following billing provisions apply to customer-generators in conjunction with service under applicable Rate Schedules RS, GS-1, GS-3, or LP-4.

1.	The customer-generator will receive a credit for each kilowatt-hour received by the Company up to the total amount of electricity delivered to the Customer by the Company during the billing period at the full retail rate consistent with Commission regulations. If a customer generator supplies more electricity to the Company than the Company delivers to the customer-generator in a given billing period, the excess kilowatt hours shall be carried forward and credited against the customer-generator’s usage in subsequent billing periods at the full retail rate. Any excess kilowatt hours will continue to accumulate until the end of the PJM planning period ending May 31 of each year. On an annual basis consistent with the PJM planning period, the Company will compensate the customer-generator for kilowatt-hours received from the customer-generator in excess of the kilowatt hours delivered by Company to the customer-generator during the preceding year at the Company’s Rate Schedule Price To Compare consistent with Commission regulations. For eligible customer-generators with a TOU rate provision, a weighted average of the on-peak and off-peak hours will be used to derive the Company’s Price To Compare for that Rate Schedule. The customer-generator is responsible for the customer charge, demand charge and other applicable charges under the applicable Rate Schedule.

In their pleadings, the parties refer to this provision interchangeably as a “rate” or as a “tariff”.  The terms are not interchangeable but have separate definitions in the Public Utility Code.  The Public Utility Code at 66 Pa.C.S. § 102 defines rate as follows:

"Rate." Every individual, or joint fare, toll, charge, rental, or other compensation whatsoever of any public utility, or contract carrier by motor vehicle, made, demanded, or received for any service within this part, offered, rendered, or furnished by such public utility, or contract carrier by motor vehicle, whether in currency, legal tender, or evidence thereof, in kind, in services or in any other medium or manner whatsoever, and whether received directly or indirectly, and any rules, regulations, practices, classifications or contracts affecting any such compensation, charge, fare, toll, or rental.

A rate embraces any and all compensation received by a public utility for service it renders to a customer.  Penn-Harris Hotel Co. v. Pa. Pub. Util. Comm’n, 71 A.2d 853 (Pa. Super. 1950) (Penn Harris).  In Penn Harris, the Superior Court held that the definition of “rate” contained in the Public Utility Law, Act of May 28, 1937, did not cover services rendered to the public utility for which the public utility expends money.

In 1978, the General Assembly repealed the Act of May 28, 1937 and enacted the Act of July 1, 1978, P.L. 598, No. 116, the existing Public Utility Code.  The current Public Utility Code at 66 Pa.C.S. § 102, defining “rate”, contains almost identical language as that found in the prior Public Utility Law at 66 P.S. § 1102.  Since the provision at 66 Pa.C.S. § 102 is a reenactment of the provisions of the prior Public Utility Law, decisions interpreting the provisions that existed prior to 1978 continue to be applicable.  Pittsburgh & Shawmut R. Co. v. Pa. Pub. Util. Comm’n, 14 A.2d 903 (Pa. Super. 1940); County of Chester v. Pa. Pub. Util. Comm’n, 408 A. 2d 552 (Pa. Cmwlth. 1979).  

In contrast to the narrow definition of rate, the Public Utility Code at 66 Pa.C.S. § 102 defines tariff more broadly as follows:

"Tariff." All schedules of rates, all rules, regulations, practices, or contracts involving any rate or rates, including contracts for interchange of service, and, in the case of a common carrier, schedules showing the method of distribution of the facilities of such common carrier.

A tariff therefore includes schedules of rates but also includes the rules, regulations and practices of a public utility.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1981).  Tariff provisions, for example, govern the terms and conditions under which a public utility will extend service to potential customers. Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa. Cmwlth. 1997).

[bookmark: _GoBack]In this case, the amount that PPL charges DCIDA for default service under the TOU option is a “rate” since it is compensation received by PPL for service it renders to DCIDA.  However, the amount that PPL pays to DCIDA for excess generation is not a “rate” because it is not compensation received by PPL for service it renders to DCIDA.  Rather, the amounts PPL pays to DCIDA are for generation services rendered to PPL by DCIDA and therefore an operating expense.  But for the net metering tariff, PPL would pay DCIDA every month for the generation services that DCIDA provides to it, based on an agreement between the parties.  Therefore the amount that PPL charges DCIDA as a “rate” and the amount that PPL pays to DCIDA for generation services may not be the same. 

As a tariff, PPL’s net metering provision is part of a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pa. Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006).  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pa. Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pa. Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002). 

Tariff provisions previously approved by the Commission are prima facie reasonable.  Zucker v. Pa. Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1981).  A complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden of proving that the facts and circumstances leading to the creation of the tariff provision have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Twp. v. Pa. Pub. Util. Comm’n, 686 A.2d 910 (Pa. Cmwlth. 1996).

In this case, the Commission approved PPL’s net metering proposal by order following a fully litigated proceeding at Pa. Pub. Util. Comm’n v. PPL Electric Utilities Corp., Docket No. R-2012-2290597 (Order entered December 28, 2012).  By Secretarial Letter dated January 11, 2013, the Commission approved PPL’s tariff filing implementing the net metering proposal.  No party to the proceeding at R-2012-2290597 appealed the portion of the Commission’s December 28, 2012 Order approving the tariff.  PPL’s net metering tariff therefore has the force and effect of law and is binding on both PPL and DCIDA.  

Since the Commission has approved PPL’s net metering tariff, it is prima facie reasonable.  In order to overcome this presumption of reasonableness, DCIDA must allege in its complaint that the facts and circumstances leading to the creation of the tariff provision have changed so drastically as to render the application of the tariff provision unreasonable.  DCIDA has not done this.  

Rather than allege facts or circumstances that have changed since the creation of the net metering tariff approved by Commission order on December 28, 2012, DCIDA in its complaint and motion for judgment on the pleadings, asserts that PPL’s application of the tariff conflicts with the Commission’s regulations implementing the Alternative Energy Portfolio Standards Act (AEPS Act), 73 P.S. § 1648.1 et. seq. and the AEPS Act itself by failing to compensate DCIDA for the full retail value of the energy it has produced.  

According to DCIDA, PPL’s calculation of DCIDA’s compensation using a weighted average does not accurately reflect the conditions at DCIDA’s solar farm since the solar farm only generates electricity during daylight hours.  DCIDA contends that the Commission should direct PPL to recalculate DCIDA’s compensation using a method that more accurately reflects its daytime electric generation. 

DCIDA raised these same arguments in the proceeding captioned Petition of PPL Electric Utilities Corporation for Approval of a New Pilot Time-of-Use Program, Docket No. P-2013-2389572 (Order entered September 11, 2014) (TOU Order).  Since PPL’s net metering tariff was not before the Commission, the Commission declined to address DCIDA’s arguments.  TOU Order, p. 55.  However, the Commission did note that a TOU rate is primarily meant to affect a customer’s consumption of power, not a customer-generator’s production of power.  TOU Order, p. 51.  

From the Commission’s comment in the TOU Order it appears that the Commission, in approving PPL’s net metering proposal in the proceeding at R-2012-2290597 and directing PPL to use a weighted average for TOU customers, balanced the competing goals of demand reduction and adequate alternative energy generator compensation to arrive at a determination that furthered both.  DCIDA has not alleged any change of circumstances since the December 28, 2012 Order at R-2012-2290597 that would render the Commission’s approval of the net metering tariff unreasonable.  Since the Commission’s December 28, 2012 Order balanced the competing goals of demand reduction and adequate alternative energy generator compensation in approving PPL’s net metering tariff provision, it is difficult to see how PPL’s application of the tariff conflicts with the Commission’s regulations or the AEPS Act simply because it fails to compensate DCIDA at the maximum amount possible.   

As stated above, the Commission cannot direct PPL to deviate from the provisions of the net metering tariff in order to provide a different compensation scheme for DCIDA even if the Commission were to conclude it is in the public interest to do so.  The tariff must be applied in a non-discriminatory manner to all customers in the same class.

DCIDA fails to allege any facts or circumstances that have changed since the Commission’s approval of the net metering tariff that now render the provision unreasonable.  Since the complaint fails to allege any change in circumstances, a hearing is not necessary to allow DCIDA the opportunity to present evidence that application of the tariff provision in this case is unreasonable.  In these circumstances, giving DCIDA the opportunity to explain its position at a hearing would be a fruitless exercise.

Since there are no material facts in dispute and PPL is entitled to judgment as a matter of law, I will grant its motion for judgment on the pleadings and enter the following order.

CONCLUSIONS OF LAW

1.	The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.

2.	A motion for judgment on the pleadings is properly granted where the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).

		3.	Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).

4.	It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2014-2450483 is dismissed without hearing.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the cross motion for judgment on the pleadings filed by PPL Electric Utilities Corporation at Docket No. C-2014-2450483 is granted.

		2.	That the motion for judgment on the pleadings filed by the Dauphin County Industrial Development Authority at Docket No. C-2014-2450483 is denied.

		3.	That the complaint of Dauphin County Industrial Development Authority at Docket No. C-2014-2450483 against PPL Electric Utilities Corporation Corp. is denied.

		4.	That the docket at Docket No. C-2014-2450483 is marked closed.

Date:	March 24, 2015						/s/				
		David A. Salapa
		Administrative Law Judge
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