BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tiffany C. Sampson					:
				:
v.						:		C-2014-2442241
:
Philadelphia Gas Works 				:



INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


INTRODUCTION


In this case, Tiffany Sampson (Complainant) requested a payment arrangement to pay for her gas services from Philadelphia Gas Works (Respondent, PGW or the Company).  The Complainant received in the past a Commission-issued payment arrangement on which she defaulted, but she alleged that there is a significant change in circumstance that may result in the Commission issuing a payment arrangement.  The Complainant failed to sustain her burden of proof.  Consequently, this decision dismisses her formal Complaint (Complaint).  

HISTORY OF THE PROCEEDING

On or about September 8, 2014, Complainant filed a Complaint against PGW with the Pennsylvania Public Utility Commission (Commission or PUC).  The Complainant requested a payment arrangement and indicated that the utility threatened to shut off her gas service. 
 
On October 2, 2014, Respondent filed an Answer addressing the material allegations of the Complaint.  PGW admitted that it issued a shut off notice for gas service at 1335 S. May Street, Philadelphia, Pennsylvania (service address) on August 27, 2014 for a shut off date on or 60 days after September 8, 2014.  

PGW provided the Complainant’s payment arrangement history, which is two defaulted Company-issued payment arrangement and one defaulted Commission-issued payment arrangement.  The Company stated that the Complainant has made three payments on her account.  The last payment posted on October 24, 2013.  The Respondent required a payment of $3,484.00 to catch-up missed payments from the Complainant’s last payment arrangement before establishing a new payment arrangement.  

On April 22, 2014, Complainant filed an informal complaint at Case No. 3226899 with the Commission’s Bureau of Consumer Services (BCS) disputing charges on her bill.  On August 7, 2014, BCS dismissed the Complaint because it concluded that a prior payment arrangement issued in September 2013 by the Commission was not satisfied and the Commission’s statute at 66 Pa.C.S. § 1405(d)[footnoteRef:1] prohibited issuance of another Commission-issued payment arrangement.  The Respondent requested that the Commission find against the Complainant and dismiss the Complaint. [1:  	 Section 1405(d) states, “Absent a change in income, the commission shall not establish or order a public utility to establish a subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision.  A public utility may, at its discretion, enter a second or subsequent payment arrangement with a customer.”] 


A Hearing Notice dated November 21, 2014, informed the parties that the Initial Hearing in this matter was scheduled for Thursday, January 8, 2015.  The Complaint was assigned to Administrative Law Judge (ALJ) Angela T. Jones.

A Prehearing Order was issued on November 25, 2014, which advised the parties of the date and time of the scheduled hearing, and informed them of the procedures applicable to this proceeding.  

On January 7, 2015, a Notice of Appearance was filed by Graciela Christlieb, Esquire, to enter her appearance in this proceeding on behalf of the Respondent.

The Initial Hearing convened as scheduled.  Tiffany Sampson appeared representing herself.  The Respondent was present represented by Ms. Christlieb, who was accompanied by one witness, Patricia Bernard.  

The Complainant testified on her own behalf.  The Complainant introduced one exhibit which was a copy of her paystubs from November 15, 2014, through December 26, 2014.  The Respondent initially had no objection to the exhibit.  The undersigned then stated that the address on the exhibit was not the service address.  When the difference in address was revealed, the Respondent objected to the exhibit because the address was not the address which the Complainant testified was her residence.  The objection of the Respondent was sustained.  It was noted that the Complainant agreed to amend the exhibit with the service address as her address on the exhibit.  The Complainant would then request to admit the amended exhibit as a late-filed exhibit.  Complainant failed to file an amended exhibit.  

Ms. Christlieb presented Patricia Bernard, who testified for the Respondent.  Through the testimony of Ms. Bernard, the Respondent sponsored the following four exhibits:

1. PGW Exhibit 1 – Customer Contact History;
2. PGW Exhibit 2 – Payment Arrangement History;
3. PGW Exhibit 3 – Account Statement; and 
4. PGW Exhibit 4 – BCS Decision.

All four PGW exhibits were admitted into the record.  Complainant only objected to admission, of PGW Exhibit 2.  PGW Exhibit 2 was admitted over the Complainant’s objection.

By Order dated January 9, 2015, the undersigned provided procedure for the Complainant to file late-filed exhibits to rebut some of the evidence she questioned that was supplied by the Respondent.  The late-filed exhibits were due on or before January 23, 2015.  To date, no late-filed exhibits have been presented by the Complainant. 
The testimony at the scheduled hearing generated a transcript of 54 pages.  The Order dated January 9, 2015, closed the record on January 30, 2015.  This matter is ripe for decision.

FINDINGS OF FACT

1. The Complainant is Tiffany Sampson who resides at 1335 S. May Street Street, Philadelphia, Pennsylvania, (service address) where she receives gas service from Respondent.  Tr. 4-5.

2. The Respondent is Philadelphia Gas Works, a company that provides gas service to the service address.

3. The Complainant became the named ratepayer for gas service at the service address on September 22, 2012.  Tr. 5-6, PGW Exhibit 1 and 3.

4. The Complainant uses the gas service for her stove, hot water heater, house heater and clothes dryer.  Tr. 8.

5. The Complainant and her 14 yr. old daughter make up the household at the service address.  Tr. 8.

6. The Complainant’s income is the sole source of income for the household at the service address.  Tr. 8.

7. The Complainant’s gross monthly income for 2014 is $2,832.32.  Tr. 10, Complainant Exhibit 1.

8. The Complainant received a Commission-issued payment arrangement in September 2013, and the payment arrangement began in October 2013.  Tr. 12, 23, PGW Exhibit 2.
9. The Complainant claimed that her significant change in circumstance is that her mother will help her financially and that her pay rate increased in 2014 from what her income was in 2013.  Tr. 13-15. 

10. Patricia Bernard is a customer review officer employed by PGW who investigates and reviews complaints filed by PGW customers with the Commission.  Ms. Bernard reviewed the Complaint of Tiffany Sampson.  Tr. 18-19.

11. When the customer contacts the Company, any kind of interaction on the account is logged by the Company’s employee in the customer contacts through the Company’s billing, credit and collections system (BCCS).  Tr. 21-22. 

12. On September 11, 2013, the Complainant filed an informal complaint with BCS at Case No. 3147457.  The Complainant’s household consisted of the Complainant and a 13 yr. old child.  The gross monthly income for the household was $2,924.[footnoteRef:2]  Tr. 23, PGW Exhibit 1. [2:  	The Complainant disputed this figure as her income for 2013.  The Complainant was provided an opportunity to file a late-filed exhibit with her income for 2013.  The Complainant failed to file the late-filed exhibit. ] 


13. On September 12, 2013, at BCS Case No. 3147457, it was concluded that the Complainant would receive a payment arrangement to begin in October 2013.  The payment arrangement terms were: $185.00 per month budget billing plus $83.00 per month towards her arrearage for a total monthly payment of ($185.00 + $83.00 = $268.00) $268.00.  Tr. 23, PGW Exhibit 1.

14. The Complainant defaulted on the BCS Case No. 3147457 payment arrangement on December 20, 2013.  Tr. 32, PGW Exhibit 2. 

15. The Complainant filed a subsequent informal complaint with BCS on April 22, 2014, at Case No. 3226899.  Tr. 24, PGW Exhibits 1, 4.

16. BCS dismissed the informal complaint at Case No. 3226899 on August 7, 2014, because it concluded that Section 1405(d) of the Public Utility Code applied.  66 Pa.C.S. § 1405(d).  See supra at 2, note 1.  The Complainant had a previous payment arrangement issued by the Commission at BCS Case No. 3147457, which the Complainant did not satisfy.  Tr. 24-25, PGW Exhibits 1, 4.   

17. Complainant had the following three payment arrangements:
a. Commission-issued on September 12, 2013, at BCS Case No. 3147457;
b. Company-issued on August 1, 2013; and
c. Company-issued on April 26, 2013. 

Tr. 25, 29-30, PGW Exhibit 2.

18. Complainant has made three payments since she has been a PGW customer at the service address, which began on September 22, 2012.  The amounts and dates the Complainant made payments are as follows:
a. $90.00 on March 5, 2013;
b. $100.00 on March 29, 2013; and
c. $268.00 on October 24, 2013.

Tr. 26, PGW Exhibit 3.

19.  Complainant did not make any payments in 2014.  Tr. 26, PGW 
Exhibit 3.

20. As of January 8, 2015, the date of the evidentiary hearing, Complainant’s outstanding balance for her service account was $5,436.57.  This amount includes both late payment charges and unpaid bills.  Tr. 26, PGW Exhibit 3.

DISCUSSION

In this Complaint, the Complainant requests a payment arrangement.  The Complainant had a Commission-issued payment arrangement in September 2013, upon which she defaulted.  The Complainant claimed there is a change in circumstance that may cause the Commission to reinstate her payment arrangement.  Consistent with 1405(e) of the Public Utility Code, the Complainant must provide evidence of a significant change in circumstance that meets with the statutory definition of significant change in circumstance.  66 Pa.C.S.§1403, 1405(e).


I. Applicable law

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001)(“Milkie”).

II. Payment Arrangement  

The Complainant has had three payment arrangements, which were issued:
(1) Commission-issued on September 12, 2013, at BCS Case No. 3147457;
(2) Company-issued on August 1, 2013; and
(3) Company-issued on April 26, 2013.
  

Tr. 25, 29-30, PGW Exhibit 2.  Complainant defaulted on the Commission-issued payment arrangement on December 20, 2013.  PGW Exhibit 2.  Pursuant to Section 1405(d) of the Public Utility Code, supra at 2, note 1, the Commission is prohibited from issuing a second or subsequent payment arrangement when the Complainant has defaulted on a previous payment arrangement.  66 Pa.C.S. § 1405(d).  

Complainant conceded that she had a Commission-issued payment arrangement in October 2013.  Tr. 11.  Complainant does not dispute that she did not satisfy the Commission-issued payment arrangement.   Complainant claimed that she has a significant change in circumstance that may cause the Commission to re-issue its payment arrangement at BCS Case No. 3147457.   Tr. 13-14. 
		
Complainant’s monthly gross household income was $2,924.00 at the time of the Commission-issued payment arrangement.  PGW Exhibit 2.  Complainant disputed this figure and claimed that she could provide paystubs to show a lower figure.  Tr. 33-34.  

Complainant was provided an opportunity to file a late-filed exhibit to support her belief that the income for her household of two in September 2013 for the Commission-issued payment arrangement was incorrect.  See Sampson v. Philadelphia Gas Works, Docket No. C-2014-2442241, Order #2, dated January 9, 2015.  Complainant failed to file any evidence to dispute the figure provided by the Respondent.   Consequently, the record evidence for the established Commission-issued payment arrangement in September 2013 for Complainant’s household of two is $2,924.00.
In 2013, the gross monthly income for 300% of the Federal poverty level for a household of two was $3,878.00.  The gross monthly income for 250% of the Federal poverty level for a household of two was $3,231.00.  The gross monthly income for 200% of the Federal poverty level for a household of two was $2,585.00.  Federal Register, Vol. 78, No. 16, January 24, 2013, at 5182-5183.  

Section 1405(a) and (b) state,
(a) General rule.--The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter. 
(b) Length of payment arrangements.--The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond: 
(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 
(2) Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level. 
(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level. 
(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

66 Pa.C.S. § 1405(a) and (b).  As stated above, Complainant’s 2013 income was $2,924.00 for a household of two.  Based on the Federal Poverty Level Guidelines, Complainant’s 2013 income was less than 300% of the Federal poverty level and does not exceed 250% of the Federal poverty level, but exceeds 150% of the Federal poverty level.  The record evidence supports that the Commission-issued payment arrangement provided in September 2013, was not to extend beyond three years.  See supra, 66 Pa.C.S. § 1405(b)(2).

Complainant attempted to testify at the evidentiary hearing about her gross monthly income in 2014, but failed to provide verifiable evidence of her income.  Tr. 8, 10.  Complainant presented paystubs that did not match what she testified was her residence.  This paystub evidence was not admitted, but Complainant was told she could amend the evidence with a paystub that has her residence as her address.  Complainant was to request admission of a new paystub as a late-filed exhibit.  Because Complainant failed to provide verifiable evidence of her 2014 income, the claim that her income has changed is not supported by the record.  Complainant failed to sustain her burden of proof that her income changed.

Complainant also claimed that she had a significant change in circumstances that may cause the Commission to issue a payment arrangement.  Complainant testified to the following at the evidentiary hearing,
Q.  Okay.  So, you want to tell me there has been a significant change in your circumstance since the Commission last issued you a payment arrangement, right?

A.  Yes.

Q.  What would that change of circumstance be?

A.  I don’t have like physical proof of it but my Mom has stepped up to help me out even though I know she shouldn’t, I’m an adult.  But she’s helped me out with my daughter because financially I am the only one that takes care of my daughter.  I take care of myself and everything else in the house.  So, financially my Mom has helped me out a lot, so that had tremendously helped me.  And again, I pay for everything.  I take full responsibility for that.  That is also why I came today to let you guys know that it’s not that now I can’t pay for it, but I’m just asking for a second chance on a payment arrangement.

Q.  So, you’re saying the significant change in circumstance is that your mother is helping you?

A.  Yes.  Financially, yes.

Tr. 13-14.  


Section 1405(e) of the Public Utility Code states,
If a customer defaults on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.


66 Pa.C.S. § 1405(e).  A “significant change in circumstance” is defined as,
Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level: 

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer's household income. 
(2) Catastrophic damage to the customer's residence resulting in a significant net cost to the customer's household. 
(3) Loss of the customer's residence.
(4) Increase in the customer's number of dependents in the household.


66 Pa.C.S. § 1403.  Although Complainant’s income is indeed less than 300% of the Federal poverty level to allow the Commission to consider a significant change in circumstance, financial assistance from a relative does not meet the criteria that defines the significant change in circumstance to reinstate the Commission-issued payment arrangement.  Complainant failed to sustain her burden of proof, that her significant change in circumstance meets the statutory definition to afford the Commission to reinstate the Commission-issued payment arrangement.  

III. Threatened Termination of Service

Complainant indicated on the Complaint that the utility is threatening to shut off her gas service.  Complainant does not dispute that she defaulted on the Commission-issued payment arrangement from BCS Case No. 3147457 on December 20, 2013.  PGW Exhibit 2. Complainant does not dispute that she also defaulted on two Company-issued payment arrangements that were implemented on August 1, 2013, and April 26, 2013.  PGW Exhibit 2.   
[bookmark: _GoBack]Section 1405(f) of the Public Utility Code states, “Failure of a customer to comply with the terms of a payment arrangement shall be grounds for a public utility to terminate the customer’s service…”  66 Pa.C.S. § 1405(f).  Complainant has failed to sustain her burden of proof to show that Section 1405(f) of the Public Utility Code does not apply. 
  
Section 56.91(a) of Title 52 of the Pennsylvania Code states the general notice provisions for termination of service as,
(a) Prior to terminating service for grounds authorized by § 56.81 (relating to authorized termination of service), a public utility shall provide written notice of the termination to the customer at least 10 days prior to the date of the proposed termination. The termination notice shall remain effective for 60 days. In the event of a user without contract as defined in § 56.2 (relating to definitions), the public utility shall comply with §§ 56.93—56.97, but need not provide notice 10 days prior to termination. 
[bookmark: 56.91.]52 Pa.Code § 56.91(a).  Section 56.81 of Title 52 of the Pennsylvania Code states, grounds for a public utility to terminate service as,
A public utility may notify a customer and terminate service provided to a customer after notice as provided in §§ 56.91—56.100 (relating to notice procedures prior to termination) for any of the following actions by the customer: 

(1) Nonpayment of an undisputed delinquent account. 
(2) Failure to complete payment of a deposit, provide a guarantee of payment or establish credit. 
(3) Failure to permit access to meters, service connections or other property of the public utility for the purpose of replacement, 
maintenance, repair or meter reading. 
(4) Failure to comply with the material terms of a payment agreement.
[bookmark: 56.81.]
52 Pa.Code § 56.81.  

The record evidence shows that the Respondent provided the shut off notice on August 27, 2013, for termination of service on or 60 days after September 8, 2014.  This notice complies with 52 Pa.Code § 56.91(a).  There is no record evidence that the content of the notice failed to comply with Commission regulations.  It is not disputed that the Complainant did not comply with the terms of the BCS payment arrangement at Case No. 3147457.  Complainant defaulted on the Commission-issued payment arrangement at Case No. 3147457 on December 20, 2013.  Tr. 32, PGW Exhibit 2.  Consequently, the Respondent had grounds to issue a termination of notice in accordance with 52 Pa.Code § 56.81(4).  

I find that the issuance of a termination by the Respondent was reasonable.  I find that the issuance of the termination notice by the Respondent was in compliance with Commission regulations.  52 Pa.Code §§ 56.81, 56.91.


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Complainant had the burden of proof and failed to sustain her burden of proof.  66 Pa.C.S. § 332(a).

4. The Complainant’s significant change in circumstance does not comply with the definition of significant change in circumstance in the Commission’s statute.  66 Pa.C.S. § 1403.

5. Respondent complied with the Commission’s statue and regulations when it issued the termination notice.  66 Pa.C.S. § 1405(f), 52 Pa.Code §§56.81, 56.91.
ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Tiffany Sampson against Philadelphia Gas Works at Docket No. C-2014-2442241 is dismissed.

1. That the Secretary mark this docket closed.


Date: March 26, 2015 		/s/					
		Angela T. Jones 
		Administrative Law Judge
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