BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



E. McCauley						:
							:
	v.						:		C-2014-2417835
							:
Pennsylvania Electric Company			:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING

		
		This initial decision denies the formal complaint (complaint) filed by E. McCauley (Complainant or Ms. McCauley) against Pennsylvania Electric Company (Penelec, Company or Respondent). 

On April 10, 2014, Ms. McCauley filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Respondent alleging reliability and quality problems with her electric utility service.  Ms. McCauley claims multiple reclosures occurred on her circuit on October 14, 2013 and December 20-21, 2013 without explanation.  Ms. McCauley complains the number of reclosures or outages on her electric circuit are excessive and she wants the Commission to answer one question for her:  how many times must she experience power interruptions before the Commission declares the power outages are excessive?  In addition, Ms. McCauley claims a customer service issue occurred during her multiple telephone calls to Respondent because the customer service representatives continually asked her if her “lights were flickering” and left her on hold for too long when she called.  

On May 13, 2014, Penelec filed an Answer and New Matter denying the material averments contained in the complaint.  On the same day, Penelec filed Preliminary Objections requesting the dismissal of the complaint on the grounds the complaint was barred by res judicata.  

On July 9, 2014, the Office of Administrative Law Judge scheduled an initial telephonic hearing for August 20, 2014 before Administrative Law Judge Mark A. Hoyer.  Administrative Law Judge Hoyer issued a Prehearing Order on August 1, 2014 which provided applicable procedures regarding submission of exhibits, attorney representation, continuances, subpoenas, and the burden of proof.  On August 19, 2014, the Office of Administrative Law Judge reassigned the proceedings to be conducted by Administrative Law Judge Katrina L. Dunderdale.

On August 20, 2014, the presiding officer conducted the initial telephonic hearing as scheduled and ruled on Respondent’s Preliminary Objections at the start of the proceeding.  The Preliminary Objections of Penelec requesting dismissal were denied but granted in part in that Complainant was advised to limit all testimony to only those events alleged in the complaint as occurring on October 14, 2013 and December 20-21, 2013.  Ms. McCauley appeared pro se and testified on her own behalf.  She did not offer any exhibits.  Penelec was represented at the hearing by Margaret A. Morris, Esquire.  Penelec presented two witnesses, Kurt Durland, the Supervisor of Planning, Protection and Reliability, and Shari Koonze, the Contact Center Supervisor for FirstEnergy.  Penelec discussed six exhibits marked as Penelec Exhibits 1 through and including Penelec Exhibit 6.  

On August 26, 2014, Penelec filed a Motion for Admission of Exhibits into Evidence because counsel inadvertently failed to move for the admission of six exhibits at the proceeding on August 20, 2014.  

The presiding officer closed the hearing record on September 19, 2014 by issuance of the Interim Order Closing the Record.  The record consisted of a 94-page hearing transcript.  

On December 22, 2014, the presiding officer issued a Post-Hearing Order to reopen the hearing record because the presiding officer had not ruled on Penelec’s Motion for Admission of Exhibits into Evidence.  In order to admit the exhibits of Respondent but provide Complainant with an opportunity to respond first, the presiding officer ordered Complainant to provide an objection, if any, in writing on or before January 16, 2015.  Neither party responded to the Post-Hearing Order.  

On March 11, 2015, the presiding officer issued an Interim Order which admitted Respondent Exhibits 1 through 6 into the hearing record, and then closed the hearing record.  The record consists of a 94-page hearing transcript and six exhibits.  This case is now ready for a decision.

FINDINGS OF FACT

1.	Ms. McCauley resides at 2550 State Route 49, Westfield, Potter County, Pennsylvania 16950 (service address) and is a residential customer of Penelec.  (Tr. 8).  

2.	Penelec provides electric service to Ms. McCauley at the service address.  (Tr. 8).

3.	On Monday, October 14, 2013, the service address experienced a one-second recloser operation on a day when the skies were cloudy with light rain and no wind.   (Tr. 9-10, 12, 20).

4.	On Friday, December 20, 2013, the weather was mostly cloudy all day when Complainant reported to Penelec she experienced five (5) one-second recloser events at the service address at 7:21 p.m.; 7:47 p.m.; 7:48 p.m.; 9:27 p.m. and 9:28 p.m.  At 9:28 p.m., the power remained off at the service address for four (4) minutes.  (Tr. 12, 46, 73-75).

5.	On December 20, 2013, Complainant first contacted Respondent about the recloser operations at 7:52 p.m.  During the call, she screamed at and used profanity with Penelec’s staff when asked if her lights were flickering.  (Tr. 12-13, 22, 35, 74; Penelec Exhibit 1).

6. 	On December 20, 2013 and December 21, 2013, Complainant called Respondent’s customer call center eight times and hung up the telephone each time the customer call center agent asked her to wait until the agent could determine the status of pending work orders relating to the recloser operations.  (Tr. 74, 77; Penelec Exhibit 1).

7.  	During one call, the customer call agent kept Complainant on hold for 12.5 minutes while the agent called field personnel to get up-to-date information for Complainant from the dispatch center which indicated a two-person crew was in route to the service address.  (Tr. 78-79).

8. 	Other customers who lived near Complainant reported blinking lights and momentary interruptions to Penelec on December 20, 2013 and December 21, 2013.  (Tr. 36).

9.	On December 21, 2013, the weather was cloudy with steady rain all day when Complainant called into Penelec’s customer call center numerous times.  (Tr. 22, 49; Penelec Exhibit 3).

10.	On December 21, 2013, Complainant called Respondent’s customer call center at 5:34 a.m. and was told the problem from the previous day had been corrected.  At 2:28 p.m. Complainant experienced a power outage which lasted for 22 minutes and affected 298 customers and Complainant called Respondent at 2:40 p.m. to complain.  Complainant called back at 5:33 p.m. after a four-minute forced outage occurred at 5:20 p.m.  (Tr. 13-16, 46‑51, 79‑82).

11. 	In the evening on December 20, 2013 and again on December 21, 2013, Respondent’s staff dispatched crews that included a trouble-man (who was on-call) plus two helpers from the Penelec Mansfield district office to check on the cause of the recloser operations near the service address.  (Tr. 36-38, 48-50; Penelec Exhibits 1 & 3).
12.	 The service address is served from the Harrison Valley substation which Penelec inspects visually every month.  The circuit which serves the service address is identified as Circuit 738-63, which is a five-mile circuit spanning Harrison Valley and serves 750 customers.  Poles SEH-40 and SEH-66 are located along Circuit 738-63.  (Tr. 26-27, 31, 41-44).

13. 	On December 21, 2013, the recloser conducted multiple reclose operations and Penelec’s fault indicators showed the source was the second line between poles SEH-40 and SEH-66.  Approximately one and three-quarter miles of wires are located between SEH-40 and SEH-66.  (Tr. 41; Penelec Exhibit 3).

14. 	As a result of the field inspection on the evening of December 20, 2013, Penelec’s personnel recommended field technicians follow-up during daylight hours and replace the lightning arrestors on pole SEH-63, which is located off State Route 49 and approximately one mile from the service address.  (Tr. 42-44).

15.	Complainant terminated every call she made to Respondent’s customer call center on December 20, 2013 and December 21, 2013.  Respondent’s staff never hung up on Complainant.  (Tr. 83-84).

16.	    All recloser operations on Friday, December 20, 2013 resulted from intermittent failures in one lightning arrester and these operations were momentary interruptions lasting less than one minute each.  (Tr. 44-45; Penelec Exhibit 3).

17.  	The reclosers involved in the momentary interruptions and outages occurring on October 14, 2013, December 20, 2013 and December 21, 2013 operated properly and as designed to operate to ensure safety.  (Tr. 44).

18. 	Prior to October 2013, Penelec had inspected Circuit 738-63 most recently at the end of August 2013.  (Tr. 32; Penelec Exhibit 4).

19. 	During the two-year period from July 2012 through July 2014, the annual inspection of the two reclosers which protect the service address showed 14 reclose operations occurred on one recloser and 22 reclose operations occurred on the other recloser.  (Tr. 55-58; Penelec Exhibits 5 & 6).  

20. 	A circuit is a conductor or a system of conductors through which electric current is intended to flow.  Penelec uses protective equipment, including a recloser on its circuits.  (Tr. 27).

21.	A recloser is a safety device that interrupts (i.e., opens up) a circuit if there is a fault on the line, which interruption causes a momentary loss of power.  The device will reclose (i.e., closes back-in the circuit) to restore power, if the fault on the electric line has been cleared.  A reclose operation will cause lights and digital clocks to blink at affected service addresses but prevents or limits dangerous or hazardous conditions on the service line.  (Tr. 28, 33, 34).

22.	  If the fault on the line which caused the reclose operation is not cleared, the recloser will operate a couple of times and then lock out, which interrupts power to a service address completely.  A reclose operation only lasts for approximately one second. (Tr. 28).

23.	 A lightning arrester is a device placed on a circuit which is separate from a recloser.  The device protects equipment and prevents over-voltage (i.e., lightning strikes or surges due to switching) from getting into a customer’s residence.  (Tr. 28-29, 34).

24.	  For its residential electric service lines, Penelec typically maintains three lightning arresters every 200 feet on each phase along a circuit.  (Tr. 29).

25.	Penelec’s Tariff Rule 23 (approved by the Commission to be effective on January 1, 2011) does not guarantee a continuous uninterrupted or regular supply of electric service and Penelec may interrupt or limit the supply of electric service in order to make repairs, changes or improvements to the system for the general good of the public.  (Tr. 31).
26.	On December 21, 2013, Respondent’s personnel conducted a forced outage lasting four (4) minutes on Complainant’s circuit in order to make a repair to a lightning arrestor.  (Tr. 63-64, 82).

27.	Complainant filed a formal complaint against Respondent on April 10, 2014.

DISCUSSION

Applicable Legal Provisions

		Section 1501 of the Public Utility Code (Code), 66 Pa.C.S.A. § 1501, requires all public utilities to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and to make all repairs, changes, improvements, etc., to its service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public.  

Complainant alleges Respondent violated the provisions of 66 Pa.C.S.A. § 1501 by causing an excessive number of outages or failing to stop or control outside forces which were causing an excessive number of outages.  As the party seeking affirmative relief from the Commission, Ms. McCauley bears the burden of proof[footnoteRef:1] and must show Respondent is responsible or accountable for the problem.[footnoteRef:2]  Complainant must prove this fact by a preponderance of the evidence[footnoteRef:3] by presenting evidence more convincing, by even the smallest amount, than that evidence presented by the other party.[footnoteRef:4]  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence[footnoteRef:5] by more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:6]   [1:  	See 66 Pa.C.S.A. § 332(a).  
]  [2:  	See Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (February 8, 1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (October 6, 1976).  
]  [3:  	See Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218, 578 A.2d 600 (Pa.Cmwlth. 1990).  
]  [4:  	See Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  
]  [5:  	See Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (Pa.Cmwlth. 1982).  
]  [6:  	See Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (Pa. 1980).
] 


The Commission has no authority to require any action by Respondent, absent proof by a preponderance of the evidence that Respondent violated the provisions of 66 Pa.C.S.A. § 1501.[footnoteRef:7]  What the Commission requires is adequate, efficient, safe, and reasonable service and facilities, not “perfect service.”[footnoteRef:8]  Likewise, service must only be reasonably continuous and without unreasonable interruptions or delay.  The Code does not mandate perfect service nor must a public utility provide the best possible service.  Most certainly, a public utility is not a guarantor of either perfect service or the best possible service.[footnoteRef:9]   [7:  	See West Penn Power Co. v. Pa. Pub. Util. Comm’n, 478 A.2d 947 (Pa.Cmwlth. 1984).  
]  [8:  	See Manuel A. Biason v. Metropolitan Edison Company, PUC Docket No. C-00004450 (Opinion and Order entered December 19, 2001).  
]  [9:  	See Re Metropolitan Edison Company, 80 Pa. PUC 662 (November 19, 1993).
] 


“Service” is defined, in pertinent part, as:  “Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities…in the performance of their duties under this part to their patrons, employees, other public utilities, and the public….”[footnoteRef:10]   [10:  	See 66 Pa.C.S.A. § 102.] 


Reliability Complaint   

Complainant alleged the existence of reliability and quality problems with her electric utility service.  She contended the duration of the outages or the number of occurring reclosures was excessive.  In her formal complaint and at the administrative hearing, Ms. McCauley repeatedly asked the same question:  how many times is too many times when the service address experiences power outages – whether a recloser event or an outage lasting longer than one second?  

Ms. McCauley seeks a definitive answer from the Commission which indicates a quantifiable number.  However, there is no hard-and-fast answer possible to Complainant’s question.  Unfortunately, electric power outages occur on a regular basis.  Safety concerns necessitate the use of reclosers which are designed to eliminate or limit dangerous levels of electricity traveling across the service lines during normal operating conditions.  Certain repairs, such as those repairs required in this case, present complicated or dangerous situations which require significant safety precautions and, occasionally forced outages, in order to restore service.

Electric distribution companies are required to provide service which is reasonably continuous and without unreasonable interruptions or delay.  The reasonable standard is widely used but is not conducive to producing hard-and-fast parameters, such as Complainant requests here.  In Elkin v. Bell Telephone Company, 372 A.2d 1203 (Pa.Super. 1977), the Pennsylvania Superior Court defined “reasonable and adequate” service and explained:

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons . . . and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission . . . .”  Id. 372 A.2d at 1205-06.  


In Colonial Products Company v. Pa. Pub. Util. Comm’n, 146 A.2d 657 (Pa.Super. 1958), the Pennsylvania Superior Court explained:

“By its very nature, the statutory standard is not capable of definition with mathematical precision.  The duty is upon the commission . . . to determine on the basis of the facts and circumstances indicated by the substantial evidence whether the service provided is reasonable and adequate for the public.”  Id.  146 A.2d at 662.

In Elkin, the Court emphasized “the statutory standard is not capable of definition with mathematical precision.”  Thus, there is no mathematically precise standard or an absolute or exact rule for measuring whether a utility’s response to an outage of service is reasonable and adequate.  Indeed, as the Court further explained in Elkin, the duty is upon the Commission to determine, on the basis of all substantiated facts and circumstances, whether the service provided was reasonable and adequate.  Therefore, a case-by-case analysis must be made with regard to the cause of the outages and the length of time required by the Company to restore service.

The evidence in this matter indicates Penelec responded to the reclosures and outages by investigating in a timely manner and, on one occasion in December 2013, making repairs to its facilities in a timely manner under the circumstances.  The Commission’s regulation at 52 Pa.Code § 57.194(d), governing an electric utility’s distribution system reliability, requires the electric utility to restore service within the shortest reasonable time when a service interruption occurs.  Each outage was of relatively short duration and Complainant did not present any evidence to support her conclusion that Respondent restored her utility service in an unreasonable amount of time.  

Excessive Outages Complaint

In evaluating a claim of inadequate service relating to up to six (6) power outages or reclosures in a 24-hour period, Complainant asks the Commission to consider at what point do the number of occurrences become “excessive” and, thus, constitute inadequate or unreasonable service.[footnoteRef:11]  In the instant case, Complainant failed to establish by a preponderance of the evidence that Respondent provided inadequate or unreasonable service by failing to prevent the reclosures and/or outages one hundred percent (100%) of the time. [11:  	See Barbara Pezzuto v. Metropolitan Edison Company, Docket No. C-2010-2172219 (Final Order entered November 29, 2012), where the Commission found the number of non-preventable outages and the duration of the outages did not constitute inadequate or unreasonable service based upon the evidence presented.  ] 


In contrast, Penelec presented testimony regarding its facilities that provide electric service to the service address, including outage reports and its responses to Ms. McCauley’s complaints.  Respondent provided evidence the service address is served by Penelec’s 738-63 circuit which runs from the Harrison Valley Substation.  The circuit is five (5) miles long as it runs along State Route 49 and Penelec performed the most recent maintenance and inspection on the circuit in July 2014.  Respondent further provided evidence that, on December 20, 2013, a series of reclosures occurred which necessitated the replacement of a porcelain lightning affector over the weekend.  The replacement required Respondent to schedule a forced power outage in order to safely replace the affector.  That outage lasted only four minutes.  

Penelec’s witnesses testified credibly about how the reclosers work and why these intermittent one-second breaks in power usage are reasonable.  The contrary evidence presented by Ms. McCauley is not sufficient to support a finding of fact that Penelec provided inadequate, inefficient, unsafe, or unreasonable electric service and facilities.  Ms. McCauley has failed to establish a prima facie case to support her claim of excessive interruptions.  

Customer Service Complaint

Complainant alleged problems with the customer service provided by Penelec’s contact call center.  Ms. McCauley claims customer service representatives inform her regularly that her lights are simply flickering (instead of using the more accurate term, “reclosing”), will tell her a previously-reported problem has been fixed (although problems develop later on the same date) and make her wait 12 to 20 minutes before she can speak with a customer service person.  Complainant freely admitted in her direct testimony she screams and yells at customer service representatives when she calls to complain about outages.  

Penelec presented testimony regarding its outage reports and its responses to Ms. McCauley’s telephone calls, including telephone call responses from Penelec’s employees to Complainant.  At all times, Penelec’s representatives acted reasonably and appropriately with Complainant, even when she yelled or screamed.  The evidence presented by Ms. McCauley about Penelec’s customer service is not sufficient to support a finding that Penelec provided inadequate, inefficient, unsafe, or unreasonable customer service.  Ms. McCauley failed to establish a prima facie case on this claim.

Conclusion

Ms. McCauley did not establish Respondent failed to provide her with adequate, safe, efficient and reasonable utility service in violation of 66 Pa.C.S. § 1501.  Ms. McCauley failed to establish a prima facie case against Penelec and, accordingly, she did not meet her burden of proof.  The formal complaint is dismissed.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

[bookmark: _GoBack]2. 	Respondent furnished and maintained adequate, efficient, safe, and reasonable service and facilities, and made all repairs, changes, improvements, etc., to its service and facilities as was necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public.  66 Pa.C.S.A. § 1501.

3.	Complainant failed to meet her burden of proving that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa.C.S.A. § 332(a).	

4. 	An electric utility must restore service within the shortest reasonable time when a service interruption occurs.  52 Pa.Code § 57.194(d).




ORDER


THEREFORE, 

IT IS ORDERED:

1.	That the formal complaint of E. McCauley v. Pennsylvania Electric Company at Docket No. C-2014-2417835 is dismissed for failure to meet the burden of proof.	

2. 	That the docket for this proceeding at Docket No. C-2014-2417835 be marked closed and discontinued.  



Date:  April 2, 2015								/s/			
								Katrina L. Dunderdale
			Administrative Law Judge
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