BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Stephen Getz					:
						:
	v.					:		C-2014-2459964
						:
Metropolitan Edison Company		:



ORDER GRANTING ADMISSION OF LATE-FILED EXHIBIT

I conducted a telephonic hearing in this matter on March 17, 2015.  During the hearing, Wendy Getz requested that Metropolitan Edison Company provide a copy of its telephone contacts log for the account of Stephen Getz for the period from August 1, 2014 to March 17, 2015 as Respondent’s Exhibit 8 for admission into the record.  N.T. 81-84.  

By order dated March 18, 2015, I directed Metropolitan Edison Company to serve a copy of its telephone contacts log for the account of Stephen Getz for the period from August 1, 2014 to March 17, 2015 on Wendy and Stephen Getz and me on or before March 23, 2015.  The order directed that Stephen and Wendy Getz could file an objection to the admission of the telephone contacts log as an exhibit on or before April 2, 2015 and that Metropolitan Edison could file a response to any objection on or before April 13, 2015.

On March 20, 2015, Metropolitan Edison Company served a copy of the telephone contacts log.

On April 1, 2015, Wendy Getz filed an objection to the admission of the telephone contacts log as Respondent’s Exhibit 8.  As grounds for the objection, Wendy Getz states that she is not able to ask questions about the telephone contacts log.  Wendy Getz contends that the telephone contacts log should not be considered as evidence that the Complainant failed to make attempts to pay on his account.  

On April 13, 2015, Metropolitan Edison Company filed a response to the objection.  Metropolitan Edison Company points out that Wendy Getz did cross examine Tammy Taylor, Metropolitan Edison Company’s witness.  Metropolitan Edison Company argues that Respondent’s Exhibit 8 supplements Ms. Taylor’s testimony rebutting Wendy Getz’s testimony that she attempted to make payments to Metropolitan Edison Company.  Metropolitan Edison Company’s response requests that the Commission dismiss the Complainant’s objection.  

		I will dismiss the Complainant’s objection to the admission of the telephone contact log as Respondent’s Exhibit 8.  At the hearing, Wendy Getz requested that the telephone contact log be produced because she believed that it would contradict the testimony of Ms. Taylor.  Ms. Taylor testified that Metropolitan Edison Company had no record that the Complainant contacted Metropolitan Edison Company on four separate occasions after August 8, 2014 to attempt to make payments.  N.T. 81-86.  

The telephone contact log supports Ms. Taylor’s testimony by showing no contact between the Complainant and Metropolitan Edison Company concerning payments on the Complainant’s account between August 1, 2014 and March 17, 2015.  The Complainant cannot object to the admission of the telephone contact log simply because it supports Ms. Taylor’s testimony and contradicts Wendy Getz’s testimony, especially after Wendy Getz requested that Metropolitan Edison Company produce the record.  The Complainant’s objection is not to the telephone contact log’s admissibility but to the weight it should be given.  

The absence of any record of contact between the Complainant and Metropolitan Edison Company is circumstantial evidence since it tends to prove something by implication, not assertion.  Evidence of the absence of a record of an event may be introduced to prove the nonoccurrence or nonexistence of the event if the event was one which would usually be recorded.  Klein v. F.W. Woolworth Co., 163 A. 532 (Pa. 1932), Pa.R.E. 803(7) Comment.  Since Pennsylvania has rejected the absence of a record as an exception to the hearsay rule, admission of the absence of a record is governed by principles of relevancy, not hearsay.  Pa.R.E. 803(7) Comment.

Information is relevant if it tends to establish a material fact, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  Smith v. Morrison, 47 A.3d 131 (Pa. Super. 2012) app. denied, 57 A.3d 71 (Pa. 2012), Pa.R.E. 401.  The telephone contacts log showing the absence of a record of any contact between the Complainant and Metropolitan Edison Company concerning payments on the Complainant’s account between August 1, 2014 and March 17, 2015 corroborates the testimony of Ms. Taylor that Metropolitan Edison Company has no records of any contacts from the Complainant or Wendy Getz concerning payments on the Complainant’s account.  It is therefore relevant. 

I agree with Metropolitan Edison that Wendy Getz already had the opportunity to cross examine Ms. Taylor concerning Metropolitan Edison Company’s lack of records of any contacts from Wendy Getz or the Complainant concerning payments on his account.  N.T. 89-96.  I will not allow the Complainant a second opportunity to cross examine Ms. Taylor on the lack of records of any contact concerning payments on the Complainant’s account.  Since it is relevant, I will admit the telephone contact log as Respondent’s Exhibit 8. 

Since the transcript in this case was filed on April 1, 2015 and the transcript does not list Respondent’s Exhibit 8 as admitted into the record, I will issue this order admitting it into the record and directing that Respondent’s Exhibit 8 be placed in the appropriate exhibit folder.  




THEREFORE,

IT IS ORDERED:

		1.	That the telephone contacts log for the account of Stephen Getz for the period from August 1, 2014 to March 17, 2015 is admitted into evidence in the proceeding at C-2014-2459964, marked as Respondent’s Exhibit 8 and made a part of the evidentiary record.

2.	That Respondent’s Exhibit 8 shall be placed in the exhibit folder at C-2014-2459964. 

3.	That the evidentiary record in this proceeding is closed.



Date:	April 14, 2015					___________________________
							David A. Salapa
							Administrative Law Judge
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