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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Susan D. Colwell issued on February 6, 2015, in the above-captioned proceeding.  In the Recommended Decision, the ALJ recommended approval of the Joint Petition for Settlement of All Issues Without Modification (Joint Petition) filed by PPL Interstate Energy Company (PPL IEC) and PPL Electric Utilities Corporation (PPL Electric) (collectively Joint Applicants), and the Office of Small Business Advocate (OSBA) on December 30, 2014.  No Exceptions were filed.  For the reasons set forth herein, we shall modify the Recommended Decision as stated in this Opinion and Order.

History of the Proceeding

On July 30, 2014, Joint Applicants filed a Joint Application for All of the Necessary Authority, Approvals, and Certificates of Public Convenience (1) for the Transfer of PPL Corporation’s Ownership Interest in PPL Interstate Energy Company to Talen Energy Corporation, and Certain Post Closing Transactions Associated therewith; (2) for the Transfer of Certain Property Interests Between PPL Electric Utilities Corporation and PPL Energy Supply, LLC, and its Subsidiaries in Conjunction with the Transfer of All of the Interests of PPL Energy Supply, LLC and its Subsidiaries to Talen Energy Corporation; (3) for any Modification or Amendment of Associated Affiliated Interest Agreements; and (4) for any Other Approvals Necessary to Complete the Contemplated Transactions (Joint Application).  Also attached to the Joint Application were Appendices A through O.  

Joint Applicants sought Commission approval of the transfer of the interests of PPL Corporation (PPL Corp.) in PPL IEC pursuant to Section 1102(a)(3) of the Public Utility Code (Code), 66 Pa. C.S. § 1102(a)(3) because the current ownership of a certificated public utility will be transferred to Talen Energy Corporation (Talen), which upon consummation of the transaction will be a stand-alone, publicly-traded company with its own Board of Directors.  Joint Applicants also sought Commission approval because the Commission’s Policy Statement at 52 Pa. Code § 69.901(1) may govern the future sell-down of stock.

Pursuant to an August 5, 2014 Secretarial Letter, notice of the Joint Application was published in newspapers of general circulation in the areas affected, as confirmed by Affidavits for Proof of Publication filed by Joint Applicants on August 29, 2014.  Notice of the filing was also published on August 16, 2014, in the Pennsylvania Bulletin, 44 Pa. B. 5547, including notice of dates for the prehearing conference and due dates for protests and interventions.  

On August 26, 2014, the International Brotherhood of Electrical Workers, Local 1600 (IBEW) filed a Petition to Intervene.  The Office of Consumer Advocate (OCA) filed a Notice of Intervention on September 4, 2014.  On September 5, 2015, Allegheny Electric Cooperative, Inc. (AECI) filed a Petition to Intervene and the OSBA filed a Protest.  All interventions were unopposed and were granted by the ALJ by Scheduling Order issued September 22, 2014.  Monitoring Analytics, LLC, acting in its capacity as the Independent Market Monitor for PJM Interconnection, LLC (PJM), filed Comments and a Motion to Intervene Out-of-Time on September 24, 2014.  Joint Applicants filed a timely Answer and Objection to the late-filed intervention. By Initial Decision issued November 4, 2014, the ALJ denied Monitoring Analytics, LLC’s intervention, which decision become final without further Commission action by Final Order entered December 8, 2014.  On October 15, 2014, AECI filed a Petition for Leave to Withdraw its Petition to Intervene, which was unopposed.  AECI’s withdrawal was granted by the ALJ in an Initial Decision issued December 3, 2014, which decision became final without further Commission action by Final Order entered January 8, 2015.  

After reaching an agreement in principle on all issues, the parties requested a suspension of the procedural schedule and hearings were canceled.  On December 30, 2014, Joint Applicants and the OSBA (Signatory Parties) filed the Joint Petition, including Statements in Support of the Joint Petition, and proposed Findings of Fact, Conclusions of Law, and Ordering Paragraphs.  Non-signatory parties did not oppose the Joint Petition, as indicated by letters of non-opposition from the OCA and the IBEW attached to the Joint Petition as Appendices C and D, respectively.  

	On January 6, 2015, the Appendices to the Joint Application were updated.[footnoteRef:1]  On January 8, 2015, a Stipulation of Evidence was filed, seeking inclusion into the record of the following: [1:  	Referrals in the Joint Petition are to the revised Appendices.  ] 


(a) Joint Applicants’ Exhibit No. 1 – “Joint Application of PPL Interstate Energy Company and PPL Electric Utilities Corporation for All Necessary Authority, Approvals, and Certificates of Public Convenience (1) for the Transfer of PPL Corporation’s Ownership Interests in PPL Interstate Energy Company to Talen Energy Corporation, and Certain Post-closing Transactions Associated therewith; (2) for the Transfer of Certain Property Interests Between PPL Electric Utilities Corporation and PPL Energy Supply, LLC and its Subsidiaries in Conjunction with the Transfer of All of the Interests of PPL Energy Supply, LLC and its Subsidiaries to Talen Energy Corporation; (3) for any Modification or Amendment of Associated Affiliated Interest Agreements; and (4) for any Other Approvals Necessary to Complete the Contemplated Transactions.”

(b) Joint Applicants’ Exhibit No. 1, Appendix A – Separation Agreement [HIGHLY CONFIDENTIAL treatment is required for the Separation Agreement Schedules (ALL FILED UNDER SEAL)]

(c) Joint Applicants’ Exhibit No. 1, Appendix B – Transaction Agreement [HIGHLY CONFIDENTIAL treatment is required for the Parent Disclosure Letter and RJS Disclosure Letter (ALL FILED UNDER SEAL)]

(d) Joint Applicants’ Exhibit No. 1, Appendix C – Employee Matters Agreement

(e) Joint Applicants’ Exhibit No. 1, Appendix D – Organizational chart showing PPL Corp. and its relevant domestic subsidiaries prior to the closing of the Proposed Transaction (June 1, 2014)

(f) Joint Applicants’ Exhibit No. 1, Appendix E – Organizational chart showing Riverstone, the RJS Entities and its relevant affiliates prior to the closing of the Proposed Transaction 

(g) Joint Applicants’ Exhibit No. 1, Appendix F – Organizational chart showing PPL Corp. and its first-tier domestic subsidiaries following the closing of the Proposed Transaction 

(h) Joint Applicants’ Exhibit No. 1, Appendix G – Organizational chart showing Riverstone, the RJS Entities and relevant affiliates following the closing of the Proposed Transaction 

(i) Joint Applicants’ Exhibit No. 1, Appendix H (REVISED) – List of properties owned by PPL Energy Supply and/or its subsidiaries that currently are encumbered by PPL EU transmission rights-of-way 

(j) Joint Applicants’ Exhibit No. 1, Appendix I – List of properties owned by PPL Energy Supply and/or its subsidiaries that currently are encumbered by PPL EU distribution rights-of-way

(k) Joint Applicants’ Exhibit No. 1¸ Appendix J (REVISED) – List of properties owned by PPL Energy Supply and/or its subsidiaries at which PPL EU substation facilities are located 

(l) Joint Applicants’ Exhibit No. 1¸ Appendix K – List of miscellaneous properties and interests owned by PPL Energy Supply and/or its subsidiaries that currently are used by PPL EU

(m) Joint Applicants’ Exhibit No. 1¸ Appendix L (REVISED) – List of miscellaneous properties and interests owned by PPL EU that currently are used by PPL Energy Supply and/or its subsidiaries

(n) Joint Applicants’ Exhibit No. 1¸ Appendix M (REVISED) – List of certain of the intercompany affiliate agreements with PPL EU and PPL IEC that will remain in place unchanged after closing of the Proposed Transaction  

(o) Joint Applicants’ Exhibit No. 1, Appendix N (REVISED) – List of intercompany affiliate agreements that will remain in place unchanged after closing, but PPL Energy Supply and its subsidiaries will no longer be parties  

(p) Joint Applicants’ Exhibit No. 1, Appendix O (REVISED) – List of interconnection agreements between PPL Energy Supply and its subsidiaries and PPL EU

(q) Joint Applicants’ Statement No. 1, Direct Testimony of Jeremy R. McGuire 

(r) Joint Applicants’ Statement No. 2, Direct Testimony of Dennis A. Urban, Jr. 

(s) Joint Applicants’ Statement No. 3, Direct Testimony of Drew D. Cummings

(t) Joint Applicants’ Statement No. 4, Direct Testimony of Marc A. Jackson, including Exhibit MAJ-1.


R.D. at 1-5. 

		On February 6, 2015, the Commission issued the ALJ’s Recommended Decision, which recommended the Joint Petition be approved without modification.  No Exceptions to the Recommended Decision were filed.  

Background

As described more fully in the ALJ’s Recommended Decision, the transaction subject to the Joint Application is largely outside this Commission’s jurisdiction.  The transaction involves a joint venture between PPL Corp., the Joint Applicants’ parent company, and Riverstone Holdings, LLC (Riverstone), an energy and power-focused private investment firm founded in 2000 as a Delaware limited liability company.  PPL Corp. is the parent of three Commission-regulated entities: PPL Electric, a regulated electric distribution company (EDC), PPL EnergyPlus, a licensed electric generation supplier (EGS), and PPL IEC, a Pennsylvania certificated public utility providing transportation of oil and natural gas to electric generating stations.  R.D. at 23.

Under the transaction, PPL Corp. will spin off its deregulated electric generation and retail electric and gas supply business lines to the shareowners of PPL Corp. and then immediately combine with the competitive generation assets owned by the competitive power generation business lines of Raven Power Holdings LLC (“Raven”), C/R Energy Jade, LLC (“Jade”), and Sapphire Power Holdings LLC (“Sapphire” and together with Raven and Jade hereinafter collectively referred to as the “RJS Entities”) to form Talen Energy.  Currently Talen Energy is a wholly-owned indirect subsidiary of PPL Corp.  Upon close of the transaction, Talen Energy will become a new stand-alone, publicly-traded Independent Power Producer, with PPL Corp.’s shareholders owning 65% of Talen Energy, and 35% being held by either the RJS Entities or an existing or newly formed holding company that will be wholly owned by the RJS Entities and controlled by Raven (the “RJS SPE”).  R.D. at 6-7, 23-24.  PPL Electric is not affected in any material way by the transaction except for agreements between PPL Electric and the present affiliates and facilities being transferred in the transaction and will remain under PPL Corp.’s ownership after completion of the transaction. 

Joint Applicants requested that the Commission find that Riverstone be permitted to engage in sell-down transactions so long as they did not result in a new entity other than a Riverstone entity directly or indirectly holding 20% or more of the voting interest in Talen Energy or PPL IEC, without the requirement that prior Commission approval be sought.  R.D. at 25. 

Discussion

The Recommended Decision contains seventy-three Findings of Fact and thirty-nine Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Additionally, we note that any issue or argument that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

	ALJ’s Recommended Decision

Presented for resolution is a full settlement in this proceeding.  The ALJ first concluded that the legal standards applicable to the Commission’s review of settlements require that the proposed terms and conditions must be in the public interest.  Finding that the transaction would result in a new controlling interest of PPL IEC, a certificated public utility, the ALJ concluded Section 1102(a)(3) of the Code, 66 Pa. C.S. § 1102(a)(3), and our Policy Statement regarding changes in control found at 52 Pa. Code § 69.901, require prior Commission approval of the transaction.  The ALJ further concluded that under Sections 1102 and 1103 of the Code, Joint Applicants must demonstrate that the party to which the assets and service obligations are being transferred is legally, technically, and financially fit, and that grant of a certificate is necessary or proper for the service, accommodation, convenience, or safety of the public.  R.D. at 25-28.

		The ALJ also discussed the legal standards applicable under Chapters 21, 22, and 28 of the Code.  Chapter 21 addresses relations with affiliated interests, and, as the ALJ concluded, under Section 2102 of the Code, 66 Pa. C.S. § 2102, requires the Commission’s approval of affiliated interest contracts, including the modification or amendment of such contracts.  R.D. at 28-29.

		Chapter 22 addresses natural gas competition. According to the ALJ, Section 2210(a)(1) of the Code, 66 Pa. C.S. § 2210(a)(1), requires the Commission to consider whether a proposed merger or consolidation of a natural gas distribution company or supplier is likely to result in anticompetitive or discriminatory conduct.  Section 2210(a)(2) of the Code, 66 Pa. C.S. § 2210(a)(2), requires consideration of the impact of a proposed merger or consolidation on the employees of the natural gas distribution company.  The ALJ concluded that both standards have been satisfied.  Over time, the sell-down of shares of Talen Energy’s common stock held by the RJS Entities or the RJS SPE would be less than a combined 20% of the outstanding shares of Talen Energy’s common stock as part of Riverstone’s ordinary business, thus supporting the finding that the transaction is in the public interest under Section 1102(a)(3) of the Code.  Further, under the Joint Petition, Joint Applicants represented that all operating and management employees of PPL IEC prior to closing will remain employees following closing as required to meet the business’ continuing needs, satisfying review under Section 2210(a)(2).  R.D. at 29.

		Chapter 28 addresses restructuring of the electric industry, and under Section 2811(e) of the Code, 66 Pa. C.S. § 2811(e), requires that the Commission consider, inter alia, whether a proposed merger or consolidation of an EDC or EGS is likely to result in anticompetitive or discriminatory conduct.  While the ownership of PPL Electric was not at issue in the transaction, certain ancillary transfers necessary to the transaction brought Commission jurisdiction into play even though it did not trigger Commission approval.  As the ALJ concluded: 

When viewed from the perspective of separating the electric distribution service provided by PPL Electric from the other companies owned by PPL Corporation, the Transaction described in the Joint Application, subject to the terms and conditions contained in the Settlement is consistent with the service, accommodation, convenience, or safety of the public, as required by Section 1103 of the Public Utility Code[.]  

According to the ALJ, the transaction also promotes the public interest as required by City of York v. Pa. PUC, 449 Pa. 136, 295 A.2d 825 (1972).  R.D. at 30-31.  

		As stated in the Recommended Decision, Joint Applicants also included a discussion of transactions that may trigger the Commission’s interest but not its jurisdiction. These transactions involved, inter alia, the transfer and clarification of certain property interests such as transmission and distribution rights-of-way, substation sites, and miscellaneous properties and interests owned by Joint Applicants and used by various affiliates.  With respect to certain property rights and interests, Joint Applicants represented that these “transactions include the reaffirmation” of PPL Electric’s existing rights as set forth in Joint Applicants’ Exhibit No. 1, Appendices H (REVISED), I, J (REVISED), K, and L (REVISED) and because the agreements simply memorialized existing rights and did not involve the exchange of consideration or the acquisition or transfer of realty that is used or useful, Commission approval was not required.  R.D. at 31-35; also see Joint Applicants’ Statement No. 4 at 6-15 (proposed agreements simply memorialize existing rights where no monetary consideration will be exchanged and no used or useful property will be acquired or transferred does not require Commission approval; however to the extent the Commission concludes that approval is required, it is requested).  

		Joint Applicants’ representations appear to have formed the basis for the ALJ’s Conclusions of Law addressing approval required under Section 1103(a) of the Code, 66 Pa. C.S. § 1103(a)(3), where no consideration is exchanged.  For example, Conclusion of Law No. 29, addressing the transfer or clarification of property rights related to substation facilities, stated as follows:

		29.	 Agreements that simply transfer or clarify existing property rights and interests for the existing PPL EU substation facilities located on properties of PPL Energy Supply and/or its subsidiaries set forth in Joint Applicants’ Exhibit 1, Appendix J (REVISED) do not require approval because these agreements are simply transferring or clarifying existing rights and no consideration will be exchanged.  66 Pa.C.S. § 1102(a)(3).


R.D. at 41.

		Based upon her review of the stipulated evidence[footnoteRef:2] and analysis of the legal standards applicable to the Commission’s approval of settlements and transactions involving change of control and affiliated interests, the ALJ found that the Joint Petition was in the public interest and that the transactions contemplated in this proceeding met the applicable legal standards for approval of settlements and a change in control with respect to Chapters 11, 21, 22, and 28 of the Code as well as our applicable Policy Statement and relevant Commission decisions.  R.D. at 36-43.  The ALJ recommended that the Joint Petition for Approval of Settlement of All Issues submitted by Joint Applicants and the OSBA, including all its terms and conditions, be approved; that all necessary authority, approvals, and certificates of public convenience be issued; that all protests or interventions not withdrawn or satisfied be denied; and that the proceeding be marked closed.  R.D. at 44-47. [2:  	Evidentiary material contained in the Joint Stipulation for Admission of Evidence signed by the Joint Signatories to the Joint Petition was admitted into the record in the Recommended Decision.  R.D. at 44-45.] 


Disposition

		Based upon our review and consideration of the record evidence, the Joint Petition, and the ALJ’s Recommended Decision, we agree with the ALJ’s findings and recommendations.  We believe one point within the Recommended Decision, however, requires clarification, namely the ALJ’s legal conclusion that agreements that simply transfer or clarify existing rights and do not involve the exchange of consideration do not require our approval under Section 1102(a)(3) of the Code.  

		We note that under Section 1102(a)(3) of the Code, 66 Pa. C.S. § 1102(a)(3), it is the value of the property being transferred, and not whether there is consideration exchanged, that triggers the Commission’s jurisdiction.  Section 1102(a)(3) addresses acquisitions and transfers by any method.  In determining whether our jurisdiction is implicated, the trigger for jurisdiction is transactions involving the transfer of undepreciated book value greater than $1,000; the greater of 2% of the undepreciated book value of all fixed assets or $5,000 for personalty or $50,000 for realty; and under other conditions, all unrelated to whether or not there is the exchange of consideration.  While the value of consideration is a factor identified in our Policy Statement at 52 Pa. Code § 69.901, it pertains only to “intrafamily transactions made with only nominal consideration” among spouses, parents, siblings, or direct descendants to or from a trust, as conditioned, in escaping our jurisdiction.  

		As Joint Applicants explained, however, for example with respect to the transfer or clarification of the PPL Electric substation sites, because the easements and deeds of transfer at issue are simply memorializing existing PPL Electric rights, or transferring existing PPL Electric property located at PPL Energy supply substations back to PPL Electric, the Commission’s jurisdiction is not triggered under Section 1102(a)(3) and approvals are not necessary.  Joint Applicants’ Statement No. 4 at 15.  In addition, although approval is not necessary for the reasons clarified herein, with respect to the substation sites, we believe it is necessary for PPL Electric to file with the Commission a comprehensive list of the PPL Electric property implicated at Joint Applicants’ Exhibit 1, Appendix J, within thirty days of closing in order for the Commission to properly account for PPL Electric’s jurisdictional property.

		Therefore, we shall adopt the ALJ’s Recommended Decision to approve the Joint Petition, consistent with the clarification addressed above, which clarifies the conclusion that it is the value of the property being transferred, and not the exchange of consideration, that triggers the Commission’s jurisdiction. 

Conclusion

Upon consideration of the record before us, we shall modify the Recommended Decision of Administrative Law Judge Susan D. Colwell, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Recommended Decision of Administrative Law Judge Susan D. Colwell issued February 6, 2015, is modified, consistent with this Opinion and Order.

2. That the Joint Petition for Approval of Settlement of All Issues submitted by PPL Interstate Energy Company, PPL Electric Utilities Corporation, and the Office of Small Business Advocate at Docket Nos. A-2014-2435752 and 
A-2014-2435833, including all terms and conditions, is incorporated herein and hereby approved.

3. The Joint Application of PPL Interstate Energy Company and PPL Electric Utilities Corporation requesting all necessary authority, approvals and certificates of public convenience pursuant to Sections 1102(a)(3), 2101(a), 2210(a), and 2811(e) of the Public Utility Code, 66 Pa. C.S. §§ 1102(a)(3), 2102(a), 2210(a), and 2811(e), authorizing:
  
(a)	the transfer of PPL Corporation’s indirect ownership interests in PPL Interstate Energy Company, which holds a certificate of public convenience to transport oil and natural gas only to generating facilities, to Talen Energy Corporation;

(b) 	the acquisition by Riverstone Holdings LLC, through Raven Power Holdings LLC, C/R Energy Jade, LLC, and Sapphire Power Holdings LLC or an existing or newly formed holding company, of an indirect thirty-five percent (35%) ownership interest in PPL Interstate Energy Company via its ownership interest in Talen Energy Corporation; 

(c) 	the anticipated future sell-down over time of the interests in Talen Energy Corporation held by Raven Power Holdings LLC, C/R Energy Jade, LLC, and Sapphire Power Holdings LLC, the above-referenced holding company, or entities that are ultimately controlled by Riverstone Holdings LLC, which will result in the dissipation of Riverstone Holdings LLC’s indirect ownership interest in PPL Interstate Energy Company to less than a combined 20% of the outstanding shares of the common stock of Talen Energy Corporation; 

(d)	the potential future internal corporate reorganizations within Riverstone Holdings LLC; 

(e)	the transfer/clarification of property rights between PPL Energy Supply, LLC and/or its subsidiaries and PPL Electric Utilities Corporation; 

(f) 	the termination or revision of intercompany agreements between PPL Energy Supply LLC and/or its subsidiaries and PPL Electric Utilities Corporation or PPL Interstate Energy Company; and

(g)	any other approvals necessary to complete the transactions set forth in the Joint Application, is hereby approved, subject to the terms and conditions of the Joint Petition for Settlement of All Issues.

	4.	That all required Certificates of Public Convenience be issued evidencing the Pennsylvania Public Utility Commission's approval of the transactions set forth in the Joint Application, subject to the terms and conditions of the Joint Petition for Approval of Settlement of All Issues.

	5.	That any protest or petition to intervene filed in this proceeding that is not satisfied or withdrawn pursuant to the terms of the Joint Petition for Approval of Settlement of All Issues is hereby denied.

		6.	That PPL Electric shall file with the Commission a comprehensive list of the PPL Electric property implicated at Joint Applicants’ Exhibit 1, Appendix J, within thirty days of closing.

7.	That, upon receipt of the filing described in Ordering Paragraph No. 6, the proceeding at Docket Nos. A-2014-2435752 and A-2014-2435833 shall be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: March 11, 2015

ORDER ENTERED: April 15, 2015
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