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This decision finds that there was foreign wiring and that Complainant is not responsible for some of the charges to his account. 
HISTORY OF THE PROCEEDING


On or about March 6, 2014, Anthony Cortez (“Complainant” or “Cortez”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant alleges that there was foreign load at his residence and also disputes the tampering fee charged to his account.
  As relief, Complainant sought an investigation of all apartments at the complex in which he resided. 
PECO filed an Answer on or about March 25, 2014.  In the Answer, the Company stated that the Complainant’s meter and foreign wiring inquiry were fully investigated.  PECO also contends that it was entitled to charge a tampering fee.  

A hearing began as scheduled on May 5, 2014.  Complainant represented himself and was accompanied by one witness, his fiancé, Ms. Dana Evans.  PECO was represented by Shawane Lee, Esq.  With Attorney Lee were PECO Regulatory Assessor Michael Begley, PECO Revenue Protection Technician John Orminski and PECO High Bill Foreman Thomas Lerro. 

The hearing was converted to a prehearing conference after it was determined that additional inspection information was needed for a complete record and to allow all parties the opportunity to bring in the landlord as a party.
  PECO was to conduct another investigation including the garage at the service address.

A further hearing was scheduled for July 9, 2014.  On the morning of the hearing, Attorney Lee filed a Motion for Further Hearing.  A revenue technician and the high bill investigator were not available as both were assigned to address emergency issues in response to the recent storms in the area.  PECO requested that it be allowed to proceed with the testimony of PECO Regulatory Assessor Michael Begley that morning and to present the testimony of the revenue technician and the high bill investigator at a later date.  That request was granted. 


During this hearing, there was testimony that PECO technicians had not entered the Complainant’s apartment during the investigation conducted following the May 5, 2014 hearing/prehearing conference.  It was again ordered that PECO conduct a complete investigation prior to any further hearing on this matter. 



A second further hearing was set for and held on September 5, 2014.



During the course of the hearings, Complainant presented Ms. Dana Evans as a witness and the following exhibits: 
C1 – Text Messages
C2 – Text Messages
C3 – Text Messages
C4 – Photographs
C5 – PECO Bills 


On behalf of PECO, Attorney Lee presented witnesses Mr. Michael Begley, PECO Regulatory Assessor; Mr. James Orminski with the PECO Revenue Protection Department; and Mr. Thomas Lerro, PECO High Bill Field Investigation Foreman.  She also presented the following exhibits: 
PECO 1 – Service History
PECO 2 – Account Activity Statement
PECO 3 – Account Activity Statement 2
PECO 4 – Account Activity Statement 3
PECO 5 – Payment Agreement History
PECO 6 – Customer Contact Record
PECO 7 – Utility Company Report
PECO 8 – Meter Data Explorer Report
PECO 9 – PECO Rules and Regulations

PECO 10 – PECO Rules and Regulations 2

PECO 11 – High Bill Report

PECO 12 – Liability Report

PECO 13 – Bureau of Consumer Services (“BCS”) Decision

PECO 14 – High Bill Report

PECO 15 – Photographs 1-7 of Meters and Notices


Complainant’s exhibits were admitted and marked as follows:

C1 – Text messages

C2 – Text messages

C3 – Text messages

C4 – Photo of electrical fire in the complex


All PECO exhibits were admitted.  The record closed upon receipt of the transcript on September 4, 2014. 


During review of the record, it was determined that PECO customer contact information was central to the determination here and that the record was incomplete. 

As it is the duty of a presiding officer to prepare a clear and complete record in this case, on October 29, 2014, an Order was issued reopening the record and requesting that PECO submit late-filed exhibits containing:  1) complete customer contact records for each of Complainant’s accounts at the service address in question; 2) complete premises contact records during the time that Complainant resided at the service address in question; 3) complete and legible account statements for all accounts in the name of Complainant at the service address in question; and 4) all records of the foreign load inspection and detection at the service address found in December of 2009.

These late filed-exhibits were due by the close of the business day on November 6, 2014.  Complainant was given 10 days, or until November 16, 2014, to file written objections to the late-filed exhibit.

PECO filed late-filed exhibits on October 30, 2014.  They are:
LF PECO 15 – Customer Contact records

LF PECO 16 – Premises contact record
LF PECO 17 – Legible account statement 

LF PECO 18 – Foreign load inspection and detection records.
All late-filed exhibits were admitted.  The record was closed on November 16, 2014. 

FINDINGS OF FACT

1. Complainant, Anthony Cortez, was a PECO customer of record for the service address in Apartment A on Longshore Avenue in Philadelphia, Pennsylvania and lived with his fiancé, Dora Evans. 

2. Respondent is PECO Energy Company or PECO, a jurisdictional public utility in Pennsylvania. 

3. The service address is an apartment in which Complainant resided with Ms. Dana Evans.  (Tr2. 9).
4. The property was originally one home that has been divided into apartments.  (LF PECO 18, Tr2. 11).
5. The property contains five apartments.  (Tr2. 28).
6. Two of the apartments are in a separate building.  (Tr2. 28).

7. Space in the garage on the property is rented out to other persons and entities.  (Tr. 8).

8. Electric meters are located in common areas.  (Tr. 16). 

9. Ms. Evans lived at the service address and was the PECO customer of record until June of 2011.  (Tr2.14, LF PECO 16). 
10. Dana Evans complained to the landlord about high bills and wiring when she was the customer of record.  (Tr2. 9).
11. On November 30, 2009, during the time that Ms. Evans was the customer of record, she contacted PECO concerning bills that she thought were high and, subsequently, a PECO technician conducted an investigation.  (Tr2. 11-13).
12. On December 1, 2009, a PECO technician visited the property and found foreign load consisting of radiators, fire alarms, porch lights and hallways lights.  (LF PECO18).
13. The service was put in the landlord’s name until August 23, 2010, when a PECO technician verified that the foreign wiring had been corrected.  (Tr2. 40).
14. In May of 2011, PECO technicians found damage to the meter, which usually means that there was some force applied to the meter.  (Tr2. 62).

15. Complainant, Cortez, moved in and established service at the address on June 8, 2011.  (PECO 1, Tr. 41).
16. A new landlord acquired the property.  (Tr. 7).

17. Complainant had an electric stove, electric water heater and electric heat and five electric heaters.  (Tr. 12; Tr2. 17).
18. Ms. Evans followed the suggestions of PECO personnel to reduce electric bills by unplugging appliances.  (Tr2. 19, 22, 23, 35).
19. Both Ms. Evans and Complainant work, Complainant often working overtime.  (Tr. 9, 23).

20. PECO was contacted on March 30, 2012 about high bills and a PECO technician visited the property.  (PECO 11).

21. Complainant’s service was terminated for a past due amount of $336.26 on August 2, 2012.  (Tr2. 41). 
22. No one was billed for the service address from September to November of 2012.  (Tr2. 41). 

23. Service was reestablished on December 12, 2012.  (Tr2. 241).

24. Ms. Evans contacted her landlords about issues with the wiring at the apartment complex on numerous occasions for years.  (Tr2. 9-10).
25. Ms. Evans contacted PECO on more than one occasion to inform the Company that there was a problem with the electric service, including wiring, and that she was concerned that there was a connection of Complainant’s service with the garage and other possible foreign load.  (Tr2. 9-12).
26. On July 8, 2013, a technician went out to the service address and shut off the service because the meter was not registering usage since approximately April 28, 2013.  (PECO 1, Tr2. 42, 46).

27. Also on July 8, 2013, the technician found that the barrel lock on the meter was cut and plastic boots placed on the meter, which kills the circuit and allows service without charge.  (Tr3. 15-17, Tr2. 46). 
28. Barrel locks require special keys or a grinder tool to remove.  (Tr3. 23- 24).

29. A grinder tool was not used to remove the locks on Complainant’s meter and the lock was not pried off.  (Tr3. 32-33).

30. Complainant does not have the technical knowledge needed to bypass a circuit. 
31. When Complainant’s service was shut off, this also resulted in shut off of service at the complex garage.  (Tr. 7).
32. When the landlord restored electric service to the garage, the electric service for the Complainant began to work as well.  (Tr. 7). 

33. Complainant’s service recommenced prior to his making payments to PECO.  (Tr. 7 and 9). 
34. A $270 tampering fee was billed to Complainant in August of 2013.  (Tr2. 52; PECO 3). 
35. The Company did not state that Complainant tampered with the service equipment or performed theft of the service.  (Tr2. 51, PECO 7).

36. PECO employs third-party software called Data Raker to review a customer’s usage.  (Tr2. 53).
37. PECO Data Raker records show that Complainant’s meter was pulled in April of 2013 and September of 2013.  (PECO 8, Tr2. 53).

38. There were originally three meters at the time a PECO technician inspected the property in July of 2013.  (Tr3. 27-28, 29; PECO 15, p. 4). 

39. In January of 2014, Ms. Evans contacted PECO and stated that someone tampered with the meter box and that she believed that wiring for common areas and the apartments were connected to her unit.  (LF PECO 15).

40. A PECO technician visited the property on January 31, 2014.  (Tr2. 24, PECO 12)
41. The PECO technician turned off Complainant’s service and then knocked on the doors of two other units and asked was anything wrong with the service.  He was told no.  (Tr2. 25).  
42. During this visit, the technician did not investigate the garage.  (Tr2. 37).
43. A February 5, 2014 Bureau of Consumer Services document states that of the five apartments at the complex, PECO technicians checked Complainant’s and two others following a foreign load complaint.  (Tr3. 7-8, PECO 13).
44. PECO technicians did not enter Complaint’s apartment during the May 15, 2014 inspection, the inspection conducted after the May 5, 2014 prehearing conference.  (PECO 15, Tr2. 30-31).
45. Complainant was not aware that PECO had visited the complex in May of 2014 to conduct an inspection until she saw a tag left by PECO.  (Tr2. 33-34).

46. There were four meters at the time PECO technicians inspected the property in 2014.  (Tr3. 27-28; PECO 15, p. 4). 

47. PECO High Bill Foreman Lerro completed investigation of the service address and the complex on July 28, 2014.  (Tr3. 43). 
48. Based on the July 28, 2014 visit of Foreman Lerro and information obtained during previous visits by PECO technicians, as of July 28, 2014, there was no foreign load.  (Tr3 77-78).
49. Since 2009 PECO was aware that foreign wiring was found at Complainant’s service address. 

50. There was foreign load on Complainant’s meter between April 2013 and July 28, 2014. 
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).



PECO’s Tariff Rule 10.4 provides:
10.4 Tampering.  In the event of the Company’s meters or other property being tampered with, the customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used but not registered on the Company’s meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, and protective installations.


Regarding foreign load:
[I]f the . . . residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.  66 Pa.C.S. § 1529.1(b) the PUC has defined the phrase in its decisions.  In Shank v. PPL Electric Utilities, Inc., Docket No. C-2009-2087300 (Pa. PUC 2009), the PUC held that the phrase, “not individually metered” as used in Section 1529.1 of the Code means that the unit's electric meter is registering foreign wiring. In other words, “the existence of foreign wiring precludes a premises from being considered ‘individually metered’ for purposes of [Section 1529.1 of the Code].”  Franckowiak v. PPL Elec. Utils. Corp., Docket No. C-2005-4687 (Pa. PUC 2006).
1-A Realty v. Pa. PUC, 63 A.3d 480, 483 (Pa. Commw. Ct. 2013)

In other words, under 66 Pa.C.S. § 1529.1, a property owner is financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s utility service.  Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997).  When foreign load is found, the utility must list the account, including any arrearage, in the name of the landlord.  The landlord is responsible for the utility bills until the foreign load is corrected.  Once the foreign load is corrected by the landlord and verified by the utility, the utility places the account back in the name of the tenant.  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010). 


Complainant disputes the amount owed at the service address.  He believes that the amount of his bill was due to foreign load and that he is not responsible for foreign load charges or the tampering fee assessed by PECO.


A prima facie case was established by Complainant.  Credible testimony by Complainant and his witness, Ms. Evans, as well as PECO records, established that there is a history of foreign load at the residential complex.  It was further established that PECO was notified of the suspicion of foreign load on several occasions.  Testimony regarding the garage electric service shutting off at the time Complainant’s service was shut off also supports a prima facie case on behalf of Complainant. 


In rebuttal, PECO presented evidence that PECO technicians found foreign wiring in December of 2009 and placed the bill in the landlords’ name until August of 2010 when a PECO technician visited the property to verify that the foreign wiring was connected.  (Tr2. 40).  PECO also presented evidence that it sent its technicians out to the property on several occasions, on at least one such occasion finding jumpers that are used to bypass registering usage on Complainant’s meter.  Additional testimony and evidence was that the Complainant’s meter was not registering usage for an unspecified period of time beginning in April of 2013.  Tampering was found on July 8, 2013 and on September 24, 2013.  (Tr2. 49). 

PECO also presented evidence that Complainant and Ms. Evans had several electric appliances, including five high voltage heaters, suggesting that the high bills were due to high usage.  (FOF 17; Tr3. 63). 


Complainant successfully countered the usage argument with credible testimony that Complainant and Ms. Evans work outside of the home, Complainant often overtime, which would lower energy usage.  Also, Ms. Evans followed PECO provided advice on how to reduce her energy consumption and took steps, among others, such as unplugging appliances and using nightlights rather than brighter lighting.  (FOF 18). 

Overall, the evidence and information presented by PECO and the Complainant support a finding that there was foreign wiring at the property for, at a minimum, the period from April of 2013 until July 28, 2014.  There is the garage service shut-off incident, more than suggestive of foreign wiring and the telling of which was entirely credible.  There was also Ms. Evan’s testimony that she had complained to the landlord as well as PECO that people tampered with the meters and wiring.   

There was testimony and a notation (PECO 6) that PECO received “anonymous tips” of tampering with the meter in May of 2013 and June of 2013.  Questioning suggested that the “tip” was from someone named “Joseph” in the apartment building.  (PECO 6, Tr2. 28-29, Tr2. 48).  

Ms. Evans testified that no one named Joseph lives in the apartment complex.  (Tr2. 29).  Testimony of Ms. Evans was very credible and PECO presented no evidence to the contrary.  As for “Anonymous,” the record as a whole suggests that the reports of Ms. Evans and “anonymous” were conflated.  The “anonymous tip” is disregarded as unreliable and viewed herein as two of several calls made by Ms. Evans to PECO to advise PECO of the foreign wiring and tampering problems. 


PECO technician Orminski explained what is needed to open the meter and bypass it.  (FOF 27-30).  His testimony leads to the conclusion that it would take someone with electrical knowledge to bypass the meters as was found in this case.  Complainant’s assertion that he had no such knowledge was credible, (Tr3. 25), and there is no evidence to the contrary.  The testimony of Ms. Evans that she complained to the landlord and PECO that persons were tinkering with the meters at the complex further supports a finding that the Complainant did not tamper with his PECO meter or the wiring.
 

Also, PECO technicians conducted investigations of the property on several occasions, two of which were ordered or occurred during these proceedings.  Although the complex has a history of foreign load and PECO’s own Data Raker records revealed to PECO that Complainant’s meter was pulled in April and September of 2013, not until the last inspection during these proceedings did PECO complete its investigation of the complex.  During the last inspection there was a meter that PECO personnel could not definitively remember or identify and that PECO personnel did not install.  (Tr3. 27-28, FOFs 38, 46).  The apparent change in the number of meters at the property between July 2013 and July 2014 further supports a finding of foreign load prior to the last inspection by PECO.  The added fourth meter was characterized by the PECO technician as “new service.”  (Tr3. 29).  Again, Complainant did not have the technical skills to install such a device.  Only after the final inspection by Foreman Lerro could one reach a conclusion that there was no foreign load.  

This is not a situation where there was an isolated incidence of foreign load.  The records suggest that there was foreign load throughout Complainant’s time at the service address even though there is not sufficiently weighty evidence to rule that there was foreign load for the entirety of the Complainant’s residency.  Another troubling aspect of this matter, also suggesting meter tampering leading to foreign load by someone other than Complainant, is the testimony of PECO technician Lerro that on one of his investigation visits, he met with the Complainant.  Complainant, affronted, credibly contradicted this, stating that he had never met with Mr. Lerro.  (Tr3. 79-80).  This suggests that Mr. Lerro was misled at the time of that inspection and that something untoward concerning the wiring and/or electricity has occurred at the complex. 

PECO charged Complainant a tampering charge pursuant to Tariff Rule 10.4.  However, the evidence and testimony support a finding that someone other than the Complainant tampered with the meters or wiring.  Whether the actions of someone other than Complainant or PECO technicians that led to foreign load were deliberate or error is not a question for this forum.
   


Nevertheless, the evidence supports a finding that the electric meter in Complainant’s unit was registering foreign wiring from at least April of 2013, when the pull on the meter and other evidence of foreign load began again to surface, until July 28, 2014, when a collective of investigations by PECO established that there was no longer foreign load.  The landlord is “the customer being supplied” during the relevant period and therefore will be held responsible for the tampering charge.  66 Pa.C.S. § 1529.1; PECO Tariff Rule 10.4.
Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.



2.
Complainant has met the burden of showing that the electric meter for his unit was registering foreign wiring, i.e. foreign load. 66 Pa.C.S. § 1529.1(b); 1-A Realty v. Pa. Pub. Util. Comm’n, 63 A.3d 480, 483 (Pa. Commw. Ct. 2013).
ORDER


THEREFORE,


IT IS ORDERED
1. That the claim of Anthony Cortez against PECO Energy Company at Docket No. C-2014-2410180 is granted.
2. That the landlord of the service address is responsible for charges between April of 2013 and July 28, 2014, including any tampering fees, and PECO will credit the Complainant for these charges and any fees for that period. 
3. That PECO will provide Complainant with a final bill and the credit in Ordering Paragraph 2 above no later than 30 days after the final order of the Commission.

4.
That the Secretary mark this docket closed. 
Date:
  February 10, 2015  




/s/












Darlene D. Heep








Administrative Law Judge
� 	Checked on the Complaint form was that there was a reliability, safety or quality problem with the utility services at his apartment.  Complainant also wrote on the form that 1) he had faulty wiring and his meter has been tampered with by the landlord, 2) there was an electrical fire, and 3) the PECO bill was extremely high.  Testimony clarified Complainant’s claims as foreign load and disputing the tampering fee.  The clarifying amendment of the claim is allowed pursuant to 52 Pa.Code § 5.92(a). 


� 	Complainant filed a request for subpoena of the landlord/owner of his apartment building.  52 Pa.Code Section 5.421(b)(3) requires that the request be served upon the person to be subpoenaed as well as the other parties and the presiding officer.  Any response or objection must be filed within ten (10) days.  At the time the request was received, Complainant had not served PECO or the subject of the subpoena.  Complainant was advised that such service was needed.  In response, Complainant stated that the landlord had not and could not be served because of other pending litigation.  The request for subpoena was denied. 


� 	There are three transcripts.  References herein are as follows:  May 5, 2014 – Tr.; July 9, 2014 – Tr2.; September 5, 2014 – Tr3. 


� 	The exact date is unknown. 


� 	Supporting that there was some action resulting in foreign load was the electrical fire evidenced by Complainant’s photos (C4) and Ms. Evan’s texts to the landlord in December of 2013 concerning smelling smoke at the “Electrical Box.”  (C2).


� 	Damage to the meter found by PECO in May of 2011 (Tr. 62) suggests that there was tampering and resultant foreign load since that time.  However, this is not sufficiently preponderant to find foreign load as of that date.  
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