BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Marilyn Acosta




fillin "Complainant's name" \d "":








:


v.





:

C-2014-2447151







:

PECO Energy Company



:

INITIAL DECISION

Before

Darlene R. Davis Heep

Administrative Law Judge



This decision dismisses the service and shut off claims against PECO and denies Complainant’s request for a payment arrangement given Complainant’s payment arrangement history and likelihood of default.
HISTORY OF THE PROCEEDING


The Complaint of Marilyn Acosta (“Complainant” or “Ms. Acosta”) was filed with the Public Utility Commission (“Commission”) on October 9, 2014.  This is a timely appeal of a June 23, 2014 BCS Decision, # 003253680.
  This formal Complaint states that:  1) the utility is threatening to shut off her service or has already shut it off, 2) she is having a reliability, safety or quality problem and, 3) she would like a payment arrangement.  

PECO filed its Answer (“Answer”) to the Complaint on or about October 29, 2014.  In that Answer, the Company denies all major allegations and contends that the amount owed by Complainant is comprised of Customer Assistance Program (CAP) arrears and therefore Complainant is not entitled to a payment arrangement for those arrears under 66 Pa. C.S. Section 1405(c).  

A hearing was held on November 18, 2014.  Complainant represented herself and submitted one document, an earnings statement, Complainant 1.

PECO was represented by Shawane Lee, Esq.  She presented one witness, Customer Service Representative Elsa Leung, and eight exhibits.  They are:

Activity Statement  

PECO1

CAP History


PECO2

Collection History

PECO3

Payment History

PECO4

Financial History

PECO5

Case Details Report

PECO6

BCS Decision Report

PECO7

Copies of Bills

PECO8


All exhibits were admitted.  The record closed upon receipt of the transcript on December 29, 2014. 
FINDINGS OF FACT

1. Complainant, Marilyn Acosta, is a PECO electric and gas customer on Cleveland Avenue in Upper Darby, Pennsylvania since December 13, 2008.
2. Respondent is PECO, a jurisdictional public utility in Pennsylvania. 
3. Complainant owns the service address.  (Tr. 8).

4. At the time of the hearing, Complainant did not live full-time at the service address and the service address had gas but no electric service.  (Tr. 5-6, 8).

5. PECO electric service was terminated on June 10, 2014.  (PECO3). 
6. Complainant has exhausted all available medical certifications to maintain her electric service.  (Tr. 7-8, 36).
7. Complainant enrolled in the Customer Assistance Program on June 29, 2010 and is currently a CAP Tier D1 customer.  (PECO2).  

8. On March 14, 2014, Complainant was re-issued a PECO payment arrangement on which she defaulted.  (Tr. 44, PECO1). 
9. On October 18, 2011, under a CAP arrears forgiveness program, PECO reduced Complainant’s $2,320.67 balance by $1,320.67 and Complainant was given a $16.00 per month payment arrangement on the remaining $1,000.  (Tr. 29, PECO2). 

10. In February of 2012, Complainant was issued a PECO payment arrangement on a balance of $1,499.92 that required payments of $23.31 per month.  (Tr. 38). 

11. Complainant was issued a payment arrangement in August of 2013 that required payments of $57.01 per month.  (Tr. 32).
12. Complainant defaulted on all of the payment arrangements, with the Company reinstating the agreements after default on several occasions.  (PECO4). 

13. Complainant earns less than she earned at the time she defaulted on the PECO-issued payment arrangements.  (Complainant 1 and PECO5). 

14. Complainant attempted to rent out the service address and was advised by PECO that she needed a renter’s license.  (Tr. 56).

15. In order to obtain a renter’s license, the Township of Upper Darby required an inspection.  (Tr. 56).

16. Following the inspection, the Township informed Complainant that certain repair work had to be completed at the service address in order to rent it.  (Tr. 10, 20). 

17. Following the closing of her business, Complainant has attended school for additional training and sought certification for another profession as well as made efforts to obtain the license needed to reopen her business.  (Tr. 12, 16, 23).

18. Complainant has not had any Commission-issued payment arrangements.  (Tr. 32). 
19. As of the date of the hearing, Complainant’s balance was $4,350.77, $1,813.49 of which is CAP arrears. 
DISCUSSION


Any offense alleged by the Complainant must be a violation of the Public Utility Code (Code), the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that: 
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw. 2012).


Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).



A customer may submit a statement certifying that continuation of service is required due to a medical condition. The regulations provide that a public utility cannot terminate service when a customer has submitted this medical certificate to the company.  66 Pa.C.S. §§ 1406(f); 1407.  



Whenever service is restored or termination postponed pursuant to a medical certification, a ratepayer has a duty to equitably arrange to make payment on all bills.  52 Pa.Code §§ 56.114 & 56.116.  The Commission’s regulations also provide that “[i]n instances where a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer's household is limited to two 30-day certifications filed for the same set of arrearages.”  52 Pa.Code § 56.114(2). 


The Responsible Utility Customer Protection Act (Chapter 14) applies when a Complainant is seeking a payment arrangement.  This authorizes the Commission to establish payment arrangements between a public utility, customers and applicants within the limits established.  66 Pa.C.S. § 1405(a).  In pertinent part it provides as follows: 
§ 1405.  Payment arrangements.  [Effective December 22, 2014]
(a) General rule. --The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. the commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.
…
(c) Customer assistance programs. --Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

When a Complainant has arrearages comprised of both customer assistance and non-customer assistance charges, the Commission may bifurcate the arrearage and establish a payment arrangement on the non-CAP arrearage.  The Commission is not required to set a payment arrangement on a bifurcated arrearage, however, and may decline to do so if the Complainant has exhibited a poor payment history and inability to keep prior payment arrangements with the company.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Opinion and Order entered September 12, 2013).  Since the Commission can only give a limited number of payment arrangements, a payment arrangement issued on a non-CAP arrearage in a scenario where the Complainant is likely to default is not in the customer’s best interest.  Joy Turner v Philadelphia Gas Works, C-2013-2388319 (Order Entered June 19, 2014).

Complainant contends that the utility is threatening to shut off her service or has already shut it off and that she is having a reliability, safety or quality problem.  She also would like a payment arrangement.
Shut off of service


PECO shut off Complainant’s service.  No evidence was presented that PECO violated the Public Utility Code (Code), the Commission’s regulations, or an outstanding order of the Commission with respect to the shut off of her service or notification of the shut off.  

Complainant testified that PECO did not accept her most recent medical certification.  (Tr. 7-8).  The regulations provide that the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages where the customer has not made payments on all bills.  The record shows that Complainant has not made payments on all bills, defaulting on payment arrangements subsequent to submission of the medical certifications.  (PECO1, PECO4).  52 Pa.Code § 56.114(2).  In compliance with the regulations, PECO accepted three medical certificates prior to PECO rejecting the last submitted because she had not made the required payments.  (Tr. 36, PECO4).  No evidence was presented to the contrary. 

A prima facie case on the issue of service shut off was not established.  Therefore, Complainant cannot prevail on this issue.  66 Pa.C.S. § 332(a).
Reliability, safety or quality


Also checked on the Complaint form was the statement “I am having a reliability, safety or quality problem with my utility service.”  There is no basis upon which to find PECO culpable here. 


Complainant was forced to close a small business operated at the property.  (Tr. 9).  She then attempted to rent out the service address and was informed by PECO that she must have a renter’s license.  FOF 15.  When Complainant sought to obtain a renter’s license, she was informed by her county that she must have an inspection of the property.  FOF 17 and 18.  Following the inspection, Complainant was told that certain construction and electrical work was required.  FOF 9.  

Also, Complainant wrote on the Complaint form that she cannot be without service and retain custody of her children.  She also provided contact information for a social service agency and asked that the Commission contact the agency for further explanation.  (Complaint). 

As for contacting the social service agency, it is incumbent upon the Complainant to present evidence at the hearing to support her case.  Patterson, Id.  Also, PECO has not impeded Complainant’s efforts to restore her property or her business.  PECO has not required the Complainant to make changes to her property.  FOF 15, FOF 17.  Any construction requirements were imposed by the township.  FOF 15, FOF 17.  There was no testimony or evidence that PECO was responsible or accountable for any complications or roadblocks in Complainant’s circumstances or that there was a reliability, safety or quality problem attributable to actions by PECO or its personnel.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  No prima facie case was established on this issue.   
Payment arrangement

Complainant is in a conundrum.  Without electrical service, she cannot maintain or restore her business or home, cannot rent out the property and, according to her testimony, risks custody of her children.  It became clear during the hearing that Complainant is making every possible effort to advance her position.  She is attempting to repair her property, has returned to school, obtained certification in another profession and seeks to secure a license to reopen her small home business.  (Tr. 12, 16, 23).  At the time of the default, her payment arrangement with PECO had lapsed, was reinstated, and Complainant believed that she had made the proper payments to maintain the agreement.  She is now seeking a payment arrangement as a means to address these problems.  

Complainant has not had a Commission-issued payment arrangement.  If she is awarded a Commission payment arrangement and defaults on that arrangement, 66 Pa.Code Section 1405(d) prohibits awarding another payment arrangement, with very limited and strict exceptions.  See 1405(d) and (e). 


In light of this limitation, the Commission has ruled that where there is an inability to keep prior payment arrangements with the utility company and the Complainant is likely to default, granting a payment arrangement is not in the customer’s best interest.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271; Joy Turner v Philadelphia Gas Works, C‑2013-2388319 (Order Entered June 19, 2014).


Applying these criteria, it is not in the Complainant’s best interest to award a payment arrangement on the current mixed balance here.  Complainant has defaulted upon PECO-issued payment arrangements and defaulted after reinstatement of these Company agreements.  Also, her income is now significantly less than at the time of the defaults and the payments required in those agreements were quite low.  FOF 12.  Given the likelihood of default here, the request for a payment arrangement is denied.  Joy Turner, supra.  

Nothing in this decision prevents Complainant from paying off her CAP arrears and contacting PECO to discuss a payment arrangement.  She is also not prohibited from filing another Complaint requesting a Commission agreement should her circumstances change. 
Conclusions of Law

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.
2. No prima facie case was established on the claims regarding shut off of service and service reliability, safety or quality.  66 Pa.C.S. § 332(a). 
3.  The Commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established.  66 Pa.C.S. § 1405(a).

4.  Complainant is not entitled to a payment arrangement at this time. Joy Turner v Philadelphia Gas Works, C-2013-2388319 (Order Entered June 19, 2014).

ORDER


THEREFORE,



IT IS ORDERED:
1. That the shut off of service and reliability, safety and quality claims of Complainant Marilyn Acosta at Docket Number C-2014-2447151 are dismissed. 
2. That the request of Marilyn Acosta at Docket Number C-2014-2447151 for a payment arrangement is denied.

3. That the Secretary mark this docket closed. 

Date:    March 19, 2015  




/s/












Darlene D. Heep








Administrative Law Judge


� 	Ms. Acosta mailed her complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”) to the legislative office of State Representative Davidson.  The Complaint was forwarded and filed with the Commission on October 9, 2014.  
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