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JUDGE SALAPA: 

T h i s i s t h e t i m e and t h e p l a c e t h e 

P e n n s y l v a n i a P u b l i c U t i l i t y Commission has s e t f o r a 

f u r t h e r p r e - a r b i t r a t i o n c o n f e r e n c e i n t h e case 

c a p t i o n e d P e t i t i o n of Core Communications I n c . f o r 

a r b i t r a t i o n o f i n t e r n a t i o n a l r a t e s , terms and 

c o n d i t i o n s w i t h A l l t e l o f P e n n s y l v a n i a , I n c . , a t 

do c k e t number A-310922F7004. I'm A d m i n i s t r a t i v e Law 

Judge Salapa. The Commission has a s s i g n e d me t o 

p r e s i d e over t h i s case and t o r e n d e r a d e c i s i o n f o r 

t h e Commission t o c o n s i d e r . T h i s m o r n i n g a p p e a r i n g on 

b e h a l f o f Windstream P e n n s y l v a n i a , I n c . i s D. Mark 

Thomas and Mr. C h a r l e s E. Thomas, I I I . Good m o r n i n g , 

gentlemen. 

ATTORNEY D. MARK THOMAS: 

Good m o r n i n g , Your Honor. 

JUDGE SALAPA: 

And a p p e a r i n g on b e h a l f o f Core 

Communications I n c . i s Mr. M i c h a e l G r u i n and Mr. C h r i s 

Vandeverg. Good mor n i n g , gentlemen. 

ATTORNEY GRUIN: 

Good m o r n i n g , Your Honor. 

ATTORNEY VANDEVERG: 

Sar g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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1 G o o d m o r n i n g , Your Honor. 

2 JUDGE. SALAPA: 

3 I have a few t h i n g s t h a t I ' d l i k e t o 

4 address and t h e n we'11 open t h e f l o o r f o r any comments 

5 from you. The f i r s t t h i n g I have on my l i s t i s t h e 

6 s t a t u s o f t h e a p p l i c a t i o n p r o c e e d i n g r e g a r d i n g Core. 

7 And i t ' s Windstream now? 

8 ATTORNEY D. MARK THOMAS: 

9 I t ' s Winds trearn. Even I ' l l c a l l i t 

10 A l l t e l p r o b a b l y many t i m e s . 

11 JUDGE SALAPA: 

12 I w i l l m a k e e v e r y e f f o r t t o t r y t o 

13 c o r r e c t m y s e l f as we go a l o n g , Windstream. I suppose 

14 as a p r e l i m i n a r y h o u s e k e e p i n g m a t t e r , t h e c a p t i o n of 

15 t h i s p r o c e e d i n g s h o u l d p r o b a b l y be amended t o 

16 s u b s t i t u t e Windstream i n s t e a d o f A l l t e l so t h a t we're 

17 c o r r e c t . 

18 ATTORNEY D. MARK THOMAS: 

19 Yes, Your Honor. I b e l i e v e A l l t e l o f 

20 P e n n s y l v a n i a , I n c . s h o u l d be changed t o Windstream 

21 P e n n s y l v a n i a , I n c . i n the c a p t i o n . 

22 JUDGE SALAPA: 

23 A l l r i g h t . I'm g e t t i n g back t o my 

24 o r i g i n a l q u e s t i o n . What i s t h e s t a t u s o f t h a t 

25 a p p l i c a t i o n ? I d i d n o t f i n d any f i n a l o r d e r f r o m t h e 
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Commission a p p r o v i n g t h e a p p l i c a t i o n . I d i d n o t e t h a t 

t h e r e was a Commission o r d e r t h a t was i s s u e d i n t h e AM 

p r o c e e d i n g a t A3 10922FO02AMA. 

ATTORNEY GRUIN: 

That's r i g h t , Your Honor, and t h a t same 

o p i n i o n a l s o i n c l u d e d an AMB p o r t i o n as w e l l i n wh i c h 

t h e Commission r e j e c t e d Windstream's a t t e m p t t o 

i n c o r p o r a t e t h e r e c o r d and s t a y t h e AMB p r o c e e d i n g . 

The Commission d e n i e d t h a t r e q u e s t . The AMB 

a p p l i c a t i o n i s c u r r e n t l y a t F i x e d U t i l i t y S e r v i c e s f o r 

a t a r i f f r e v i e w and i t ' s my u n d e r s t a n d i n g t h a t t h o s e 

t a r i f f s have been approved by s t a f f and t h e m a t t e r 

w i l l be addressed by t h e Commission a t t h e Fe b r u a r y 

8 t h p u b l i c m e e t i n g . 

ATTORNEY D. MARK THOMAS: 

Your Honor, we do n ' t agree w i t h Mr. G r u i n 

on t h e f a c t t h a t t h e December 4 t h o r d e r r e s o l v e d t h e 

a p p l i c a t i o n o f Core t o e n t e r t h e Windstream s e r v i c e 

t e r r i t o r y . The o n l y m a t t e r addressed i n t h a t o r d e r 

a p p l i c a b l e t o t h e AMB do c k e t was t h e m o t i o n o f A l l t e l , 

w h i c h was t o i n c o r p o r a t e t h e r e c o r d . And t h a t was 

de n i e d , b u t t o my knowledge as o f to d a y , t h e r e ' s been 

no c e r t i f i c a t e o f p u b l i c c o n v e n i e n c e i s s u e d f o r t h e 

Windstream s e r v i c e t e r r i t o r y . 

JUDGE SALAPA: 

Sarg e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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1 Now, I t h i n k maybe my p r e v i o u s o r d e r 

2 s t a y i n g t h i s p r o c e e d i n g wasn't c l e a r , b u t I do have 

3 concerns about p r o c e e d i n g on an a r b i t r a t i o n on t h i s 

4 case u n t i l t h e Commission a c t u a l l y i s s u e s an o r d e r 

5 a p p r o v i n g t h e a p p l i c a t i o n o f t h e AMB d o c k e t . Having 

6 s a i d t h a t , I f i n d i t h a r d t o fathom how t h e Commission 

7 wo u l d do a n y t h i n g o t h e r t h a n approve t h e a p p l i c a t i o n 

8 s i n c e i t ' s unpro t e c t ed. So I suppos e i t ' s a l m o s t a 

9 g i v e n t h a t t h e Commission w i 1 1 approve t h e a p p l i c a t i o n 

10 a t t h e F e b r u a r y 8, 2 0 07 p u b l i c m e e t i n g . Assuming t h a t 

11 t h a t i s t r u e , and I'm c e r t a i n l y n o t g o i n g t o say t h a t 

12 t h e Commission c a n ' t and won't do som e t h i n g e l s e , 

13 w o u l d i t be yo u r c l i e n t ' s i n t e n t t o ap p e a l t h a t o r d e r 

14 then? 

15 ATTORNEY D. MARK THOMAS: 

16 I c a n ' t answer t h a t , Your Honor, u n t i l 

17 t h e t i m e comes, 

18 JUDGE SALAPA: 

19 A l l r i g h t . W e l l , t h a t ' s l e t ' s p u t 

20 t h a t a s i d e t h e n . My n e x t q u e s t i o n t h e n i s r e g a r d i n g 

21 t h e o r d e r t h a t was i s s u e d December 4, 2006 a t t h e AMA 

22 p r o c e e d i n g , my u n d e r s t a n d i n g i s t h a t t h a t has been 

23 a p p e a l e d t o Commonwealth C o u r t and i t ' s d o c k e t e d a t 

24 number 6-CD-2007 and number 7-CD-2007. I am n o t aware 

25 t h a t t h e r e has been any s t a y o f t h e Commission's 

Sar g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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1 December 4, 2 006 o r d e r . I s t h a t c o r r e c t , Mr. Gruin? 

2 ATTORNEY GRUIN: 

3 That i s c o r r e c t . 

4 JUDGE SALAPA: 

5 And t h e r e has been no s t a y i s s u e d by 

6 e i t h e r t h e Commission or Commonwealth Court? 

7 ATTORNEY GRUIN: 

8 That's c o r r e c t . 

9 JUDGE SALAPA: 

10 A l l r i g h t . Next, I h a v e a q u e s t i o n 

11 r e g a r d i n g a d e c i s i o n t h a t I have, and i f I c o u l d d i g 

12 i t o u t her e i n a [Second. I t ' s a d e c i s i o n o ut o f t h e 

13 U n i t e d S t a t e s Court o f Appeals f o r t h e D i s t r i c t o f 

14 Columbia C i r c u i t and i t ' s a t 455 F.3d, 267. I t says 

15 i t was d e c i d e d on June 30, 2006 and i t ' s c a p t i o n e d I n 

16 Re: Core Communications I n c . And I'm n o t g o i n g t o go 

17 i n t o t h e h o l d i n g s o f t h e case. My conc e r n i s , has 

18 t h a t o r d e r or t h a t d e c i s i o n o f t h e c o u r t o f appeals 

19 been s t a y e d i n any way? 

20 ATTORNEY GRUIN: 

21 Your Honor, no. I b e l i e v e we sought 

22 r e - h e a r i n g b u t t h a t was d e n i e d . 

23 JUDGE SALAPA: 

24 And i t has n o t been a p p e a l e d t o t h e 

2'5 U n i t e d S t a t e s Supreme C o u r t t h e n e i t h e r ? 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 
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ATTORNEY GRUIN: 

No. I b e l i e v e t h a t t h e c e r t p e t i t i o n , 

t h e p e r i o d f o r f i l i n g had . 

JUDGE SALAPA: 

p l e a s e ? 

Could you use t h e mi crophone t h e r e , 

ATTORNEY GRUIN: 

Yes . 

JUDGE SALAPA: 

The a c o u s t i c s i n h e r e a r e n o t v e r y good. 

ATTORNEY GRUIN: 

I b e l i e v e t h a t p e r i o d f o r even f i l i n g a 

c e r t p e t i t i o n had passed. 

JUDGE SALAPA: 

A l l r i g h t . And t h e r e have been no 

subsequent o r d e r s coming o u t of t h e F e d e r a l 

Communications Commission p u r s u a n t t o t h a t d e c i s i o n ? 

ATTORNEY GRUIN: 

That 1s c o r r e c t . 

ATTORNEY D. MARK THOMAS: 

Your Honor, I b e l i e v e t h e i s s u e i s b e i n g 

a d d r e s s e d r i g h t now a t t h e i n t e r c a r r i e r compensation 

p r o c e e d i n g a t t h e FCC, so t h e i s s u e i s b e f o r e t h e FCC 

r i g h t now. 

ATTORNEY GRUIN: 

Sarg e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 
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1 On a v e r y slow t r a c k . 

2 JUDGE SALAPA: 

3 A l l r i g h t . S o l t h i n k my p o i n t i s t h a t , 

4 a t l e a s t a t t h i s t i m e , t h e i s s u e s a d d r e s s e d i n t h e 

5 C i r c u i t C o u r t o f Appeals d e c i s i o n a r e t h e f i n a l word 

6 on th o s e i s s u e s as o f t o d a y . 

7 ATTORNEY GRUIN: 

Yes, s i r . 

9 ATTORNEY D. MARK THOMAS: 

10 I t ' s o u r unders t a n d i n g , yes, Your Honor. 

11 JUDGE SALAPA: 

12 A l l r i g h t . Now, h a v i n g gone t h r o u g h a l l 

13 t h a t , I'm j u s t c u r i o u s . I know t h a t t h e i s s u e 

14 Winds trearn i s r a i s i n g about t h e r u r a l s eems t o be 

15 foremos t i n t h e i r mind. Assuming t h a t and I'm 

16 g o i n g t o make some major a ssumptions h e r e , b u t 

17 assuming t h a t number one, t h e Commission i s s u e s i t 1s 

18 o r d e r i n t h e AMB p r o c e e d i n g on F e b r u a r y 8, 2007 

19 a p p r o v i n g t h e a p p l i c a t i o n , and as suming t h a t 

20 Windstream number one does n o t ap p e a l t h a t d e c i s i o n 

21 and number two does n o t o b t a i n a s t a y f r o m e i t h e r t h e 

22 Commission or t h e Commonwealth C o u r t , what i s s u e s 

23 e x a c t l y a r e we l o o k i n g a t ? I u n d e r s t a n d t h e r u r a l 

24 e x e m p t i o n t h i n g and I w i l l a d m i t t h a t my i g n o r a n c e i n 

25 t h i s f i e l d i s v a s t , b u t my u n d e r s t a n d i n g i s t h a t t h e 

Sarge n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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r u r a l e x e m p t i o n i s t o a p p l y t o c e r t a i n d e s i g n a t e d 

t e l e p h o n e c a r r i e r s and t h a t , i f I u n d e r s t a n d i t , t h e 

r u r a l e x e m p t i o n may exempt them f r o m c e r t a i n 

o b l i g a t i o n s t h a t a r e imposed on o t h e r c a r r i e r s i n 

terms o f i n t e r c o n n e c t i o n . And I b e l i e v e t h e r e ' s 

s o m e t h i n g i n t h a t s t a t u t e t h a t t a l k s about a 

d e t e r m i n a t i o n h a v i n g t o be made, t h a t ' s i t ' s u n d u l y 

burdensome or . 

ATTORNEY D. MARK THOMAS: 

T e c h n i c a l l y f e a s i b l e and n o t adverse t o 

u n i v e r s a l s e r v i c e . 

ATTORNEY GRUIN: 

And Your Honor, we're r e a l l y c o n f u s e d as 

w e l l , we d o n 1 t know what Windstream's p o s i t i o n i s on 

the r u r a l e x e m p t i o n , and whate v e r i t ' s been r a i s e d i n 

t h i s case. For l o o k i n g t h r o u g h t h e p r e v i o u s p l e a d i n g s 

i t seems l i k e t h e y a r e t r y i n g t o argue some p o i n t s and 

t h e n r e s e r v i n g t h e r i g h t t o r a i s e t h e r u r a l e x e m p t i o n 

i f t h e y do n o t w i n th o s e p o i n t s . So 

JUDGE SALAPA: 

A l l r i g h t . W e l l , l e t ' s t a l k about t h a t 

w h i l e we're on t h a t . Mr. Thomas, what e x a c t l y i s t h e 

p o s i t i o n of winds trearn on t h i s r u r a l e x e m p t i o n i s s u e ? 

ATTORNEY D. MARK THOMAS: 

At t h e p r e s e n t t i m e Windstream has n o t 

Sar g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

12 

w a i v e d i t s r u r a l e x e m p t i o n . I b e l i e v e t h a t as f a r as 

s e e k i n g a t e r m i n a t i o n o f t h e r u r a l e x e m p t i o n f r o m t h e 

s t a n d p o i n t o f S e c t i o n 251(c) (2) o b l i g a t i o n s , 

Winds tream has n o t waived t h a t exemp t i o n . 

JUDGE SALAPA: 

252(c) (2 ) ? 

ATTORNEY D. MARK THOMAS: 

2 5 1 ( c ) ( 2 ) . And t h i s p r o c e e d i n g e v o l v e s , 

Windstream w i l l make a d e t e r m i n a t i o n i f i t i s w i l l i n g 

t o w a i v e any p o r t i o n of t h e r u r a l e x e m p t i o n or n o t , 

but r i g h t now u n t i l f u r t h e r f a c t s a r e de v e l o p e d or 

d i s c o v e r e d Windstream i s i n no p o s i t i o n t o waive t h a t 

r u r a l e x e m p t i o n . 

JUDGE SALAPA: 

A l l r i g h t . 

ATTORNEY D. MARK THOMAS: 

Because, Your Honor, what t h e r u r a l 

e x e m p t i o n r e a l l y does i s p r o t e c t s a r u r a l c a r r i e r f r o m 

t h e 252 p r i c i n g methodology and t o l l r a t e p r i c i n g on 

r e c i p r o c a l compensation. We do n ' t b e l r e v e a t t h i s t i m e 

t h a t s h o u l d a p p l y , i t would be e c o n o m i c a l l y 

burdens ome. 11 would be a r e a l b urden t h a t may impac t 

u n i v e r s a 1 s e r v i c e t e r r i t o r y i n Windstream s e r v i c e i f 

such a p r i c i n g arrangement i s o r d e r e d . 

JUDGE SALAPA: 

Sarg e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 
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And t h a t ' s p a r t of t h e p r i c i n g 

a r rangement; am I n o t c o r r e c t , t h a t t h e U.S. Co u r t o f 

Appeals addressed i n i t s d e c i s i o n ? I s t h a t p a r t o f 

what we're t a l k i n g about here? 

ATTORNEY GRUIN: 

Yes, I b e l i e v e so. I t ' s g e n e r a l l y 

r e f e r r e d t o as t h e i n t e r c a r r i e r c ompensation r u l e , 

whereby a c a r r i e r i s p a y a b l e f o r t r a v e l t o o t h e r 

numbers. 

ATTORNEY D. MARK THOMAS: 

And a g a i n , t h a t i s an i s s u e p e n d i n g i n 

the FCC h e a r i n g , Your Honor. 

JUDGE SALAPA: 

Where t h e ? 

ATTORNEY D. MARK THOMAS: 

I t ' s t o o bad we're n o t a ye a r l a t e r t h a n 

where we a r e now. Maybe we would have a r e s o l u t i o n o f 

t h a t . 

ATTORNEY GRUIN: 

I t ' s been p e n d i n g t h e r e s i n c e 2001. And 

a l s o , Your Honor, j u s t t o c l a r i f y some o f our 

c o n f u s i o n i s t h a t t h e 2 5 1 ( c ) ( 2 ) e x e m p t i o n t h a t A l l t e l l 

Windstream i s r a i s i n g , t h e reason f o r t h e c o n f u s i o n i s 

because t h e n t h e y a l s o r e l y on t h a t s e c t i o n f o r some 

of t h e i r subsequent argument w i t h r e s p e c t t o 

Sar g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



14 

1 i n t e r c o n n e c t i o n a l a r c h i t e c t u r e . So t h e y ' r e t r y i n g t o 

2 have i t b o t h ways you see. I f t h e y want t o r a i s e t h e 

3 r u r a l e x e m p t i o n , t h a t ' s f i n e . We can d e a l w i t h t h a t 

4 and l i t i g a t e i t , b u t t h a t needs t o p u l l e d o u t of t h e i r 

5 subsequent argument w i t h r e s p e c t t o i n t e r c o n n e c t i o n a l 

6 a r c h i t e c t u r e . 

7 ATTORNEY D. MARK THOMAS: 

8 We're w i l l i n g under 251(a) t o meet a t a 

9 t e c h n i c a l l y f e a s i b l e on t h e Windstream system and 

10 based upon t h e a b i l i t y t o keep a p r i c i n g arrangement. 

11 T h a t ' s our p o s i t i o n r i g h t now. Now, as th e m a t t e r 

12 e v o l v e s h e r e , as I s a i d , we need f u r t h e r d i s c o v e r y and 

13 based upon t h e d i s c o v e r y , A l l t e l may m o d i f y t h i s 

14 p o s i t i o n , b u t as o f today w i t h o u t t h e o p p o r t u n i t y o f 

15 t h e d i s c o v e r y , t h a t ' s t h e p o s i t i o n . 

16 ATTORNEY GRUIN: 

17 And I b e l i e v e t h a t our p o s i t i o n w ould be 

18 i f we a r e g o i n g t o examine t h i s s u s p e n s i o n or 

19 t e r m i n a t i o n o f t h e r u r a l e x e m p t i o n t h a t ' s been r a i s e d 

20 by Windstream l e t ' s do i t i n t h e c o n t e x t o f t h i s 

21 o v e r a l l a r b i t r a t i o n . L e t ' s make i s s u e number one of 

22 t h e a r b i t r a t i o n , s h o u l d t h e e x e m p t i o n be t e r m i n a t e d . 

23 That way we'11 have one r o u n d o f d i s c o v e r y or 

24 maybe s e v e r a 1 rounds of d i s c o v e r y and s e v e r a l rounds 

2 5 o f t e s t i m o n y d e a l i n g w i t h t h a t as j u s t one o f t h e 
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twenty-some i s s u e s t h a t a r e t o be d e a l t w i t h i n t h e 

c o n t e x t o f t h e a r b i t r a t i o n . 

ATTORNEY D. MARK THOMAS: 

That i s s u e a l s o w i l l address t h e 

compensation arrangement. I t can 1 t address t h e 

t e r m i n a t i o n o f t h e r u r a l e x e m p t i o n w i t h o u t r e s o l v i n g 

t h e c o mpensation. 

JUDGE SALAPA: 

How much t i m e would you need f o r 

d i s c o v e r y i n t h i s i s s u e ? 

ATTORNEY D. MARK THOMAS: 

I would suggest 60 days f o r d i s c o v e r y t o 

be c o m p l e t e d , would be my recommendation. 

ATTORNEY GRUIN: 

S i x t y (60) days would be f i n e w i t h us. 

I'm j u s t , a g a i n t o c l a r i f y , we do n o t have a 

p r o c e e d i n g where we do d i s c o v e r y , t e s t i m o n y , argument 

exemp t i o n i s s u e and have you i s s u e a d e c i s i o n on t h a t 

and t h e n s t a r t a l l over a g a i n , d i s c o v e r y , t e s t i m o n y , 

argue and b r i e f i n g t h e re m a i n d e r o f t h e re m a i n d e r o f 

the a r b i t r a t i o n i s s u e s . I t h i n k i t s h o u l d be 

c o n s o l i d a t e d i n one p r o c e e d i n g and j u s t make t h e r u r a l 

exemp t i o n i s s u e one o f t h e two dozen i s s u e s i n v o 1 v e d 

h e r e . 

ATTORNEY D. MARK THOMAS: 
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You c a n ' t r e a l l y r e s o l v e i n t e r c o n n e c t i o n 

be tween t h e s e p a r t i e s w i t h o u t f i r s t r e s o l v i n g t h e 

r u r a l e x e m p t i o n t e r m i n a t i o n r e q u e s t . And t h a t ' s how 

the Telecom Act o f 196 i s s e t up. I do n ' t agree w i t h 

the p r o c e d u r e used i n t h i s p r o c e e d i n g f o r t h e r e q u e s t 

t o t e r m i n a t e t h e r u r a l e x e m p t i o n . I t h i n k t h i s whole 

case s h o u l d have s t a r t e d o f f w i t h t h a t , b u t i t h a s n ' t 

deve1oped t h a t way, bu t I t h i n k t h a t r u r a l exemp t i o n 

i s s u e has t o be f i r s t s e t t l e d i n t h e p r o c e e d i n g . 

JUDGE SALAPA: 

Let me ask you t h e n Mr. G r u i n , I r e a d 

y o u r memorandum and I t h i n k somewhere i n t h e r e you 

s t a t e t h a t Windstream has r a i s e d t h e r u r a l e x e m p t i o n . 

I s t h a t y o u r p o s i t i o n ? I mean, I u n d e r s t a n d t h a t what 

Mr. Thomas seems t o be t a l k i n g about i s t h a t t h e r e i s 

a f a c t u a l i s s u e as t o whether or n o t t h e r u r a l 

e x e m p t i o n s h o u l d a p p l y t o Windstream, And what y o u ' r e 

s a y i n g i s t h a t t h e y ' v e a l r e a d y w a i v e d t h a t and we're 

beyond t h a t . So y o u ' r e t a l k i n g about a l e g a l 

argument, a l e g a l w a i v e r o f ? 

ATTORNEY GRUIN: 

Yeah, t h a t ' s . 

23 JUDGE SALAPA: 

24 So where i s t h a t coming from? 

25 ATTORNEY GRUIN: 
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That may be t h e i s s u e i n d i s p u t e . And i f 

you l o o k t h r o u g h some o f t h e n e g o t i a t i o n sand 

c o r r e s p o n d e n c e between t h e p a r t i e s . And keep i n 

mind t h e p a r t i e s had been n e g o t i a t i n g i n t e r c o n n e c t i o n 

agreement f o r 135 days b e f o r e Core f i l e d i t s p e t i t i o n 

f o r a r b i t r a t i o n . And a t no t i m e d i d A l l t e l s t a n d up 

and say w a i t a second, you c a n ' t i n t e r c o n n e c t w i t h us. 

We a r e exempt. They never r a i s e d t h e i s s u e o f t h e 

r u r a l e x e m p t i o n . And i n f a c t , I b e l i e v e we have some 

cor r e s p o n d e n c e t o i n d i c a t e t h e y e x p l i c i t l y w a i v e d t h e 

I s t h a t c o r r e c t , C h r i s ? 

ATTORNEY VANDEVERG: 

One o f t h e d i s c u s s i o n s t h a t I p e r s o n a l l y 

had w i t h t h e A l l t e l n e g o t i a t o r was about t h e r e l e v a n c e 

of S e c t i o n 2 5 1 ( c ) ( 2 ) , w h i c h t a l k s about where t h e 

p o i n t o f i n t e r c o n n e c t i o n s h o u l d be and I asked them 

are you a r u r a l c a r r i e r , and i f y o u ' r e a r u r a l c a r r i e r 

a r e you r a i s i n g t h e r u r a l e x e m p t i o n . And i f t h a t ' s 

so, why a r e you making an argument under 2 5 1 ( c ) ? That 

p r o v i s i o n w o u l d n ' t be a p p l i c a b l e and t h e response fro m 

A l 1 t e l was g e n e r a l l y we do n o t r a i s e t h e defense of 

r u r a l e x e m p t i o n i n i n t e r c o n n e c t i o n o f n e g o t i a t i o n s . 

ATTORNEY D. MARK THOMAS: 

Your Honor, t h a t was i n t h e n e g o t i a t i o n 

p r o c e s s . I f you l o o k back a t our m o t i o n t h a t we f i l e d 
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back i n A p r i l o f 2006, we c e r t a i n l y a d d r e s s e d t h e 

r u r a l e x e m p t i o n t h e r e and s e t f o r t h t h a t t h e r e had 

been no w a i v e r of t h e r u r a l exemp t i o n . That was 

al m o s t a ye a r ago. We'd l i k e you know, maybe we 

can r e s o l v e t h i s , i f we have t h e o p p o r t u n i t y f o r 

d i s c o v e r y and see e x a c t l y what Core i s i n t e n d i n g . 

Maybe t h e r u r a l e x e m p t i o n won't be an i s s u e , b u t we 

don't know t h a t . 

ATTORNEY GRUIN: 

And our p o i n t on t h a t i s t h a t I t h i n k 

w i t h a l l due r e s p e c t t h i s i s j u s t a t a c t i c a l d e l a y on 

t h e i r p a r t . A l l t e l i s i n v o l v e d i n t h e a p p l i c a t i o n 

case w i t h AMA t h r o u g h t h e e v i d e n t i a r y h e a r i n g . They 

p a r t i c i p a t e d i n t h a t . They r e c e i v e d a l l t h e 

comple t e rou n d o f d i s c o v e r y . A l l t h e u l t i m a t e rounds 

of t e s t i m o n y . They were a t t h e e v i d e n t i a r y h e a r i n g . 

So i t ' s been f u l l y e x p l o r e d , t h e b a s i s o f Core's 

u l t i m a t e i s s u e s , b o t h t h r o u g h t h e recommended d e c i s i o n 

o f ALJ Weismandel and t h e Commission's d e c i s i o n i n t h e 

m a t t e r p r e c e d i n g t h i s . So t h i s i s s u e o f when a r e we 

r e a l l y g o i n g t o g e t i n t o e x p l o r e what t h e n a t u r e o f 

Core's i s s u e s a r e , i t doesn't h o l d w a t e r . That 1s been 

e x p l o r e d and t h o r o u g h l y l i t i g a t e d . 

ATTORNEY D. MARK THOMAS: 

Your Honor, I want t o i n t e r r u p t t h e r e . 
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Windstream, i t was A l l t e l t h e n , s t e p p e d o u t o f t h a t 

p r o c e e d i n g and d i d n o t comp l e t e d i s c o v e r y , d i d n o t 

ta k e p a r t i n t h e h e a r i n g s , was n o t p a r t o f t h e 

h e a r i n g s . And Mr. G r u i n , I j u s t t h i n k you s h o u l d 

check y o u r f a c t s on t h a t . When A l l t e l P e n n s y l v a n i a 

w i t h d r e w i t s p r o t e s t and i t w i t h d r e w i t s p r o t e s t 

a t t h e t i m e t h a t i t b e l i e v e d Core was a c t u a l l y g o i n g 

t o c o n s t r u c t f a c i l i t i e s i n t o i t s s e r v i c e t e r r i t o r i e s . 

The n e g o t i a t i o n s were d i s c u s s i n g l o c a t i o n s and so 

f o r t h . A l l t e l was of t h e o p i n i o n t h a t Core was, based 

upon f a c t s as i t knew i t t h e n , was s e e k i n g a c t u a l l y 

f a c i l i t i e s i n t h e A l l t e l s e r v i c e t e r r i t o r y . And on 

t h a t b a s i s A l l t e l w i t h d r e w i t s p r o t e s t . But based 

upon where we a r e to d a y and how t h e AMA a p p l i c a t i o n 

p r o g r e s s e d , Windstream now b e l i e v e s i t needs t o pursue 

some f u r t h e r d i s c o v e r y and see j u s t where t h e p a r t i e s 

are . 

. ATTORNEY GRUIN: 

And Your Honor, I do a p o l o g i z e , I was 

i n c o r r e c t . A l l t e l w i t h d r e w i t s ' p r o t e s t on F e b r u a r y 

24, 2006 and I b e l i e v e t h e e v i d e n t i a r y h e a r i n g was 

Fe b r u a r y 27, 2006. So t h e y d i d n o t a t t e n d t h e 

h e a r i n g , b u t t h e y d i d p a r t i c i p a t e a l l t h r o u g h o u t 

d i s c o v e r y , w h i c h was e x t e n s i v e , and f o r t h e t e s t i m o n y . 

ATTORNEY VANDEVERG: 
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1 Your Honor, I ' d p o i n t o u t j u s t q u i c k l y , 

2 t h e r a t e t e s t i m o n y r e a l l y s e t f o r t h t h e 

3 s u b s t a n t i v e t h e o r i e s I b e l i e v e Core 

4 wasn't a c a r r i e r t h e m s e l v e s . And t h a t 

5 d i s c u s s i o n was i n t h e r a t e of t e s t i m o n y . 

6 ATTORNEY D. MARK THOMAS: 

7 I f you'd a l l o w us t o p u r s u e some 

8 d i s c o v e r y h e r e , maybe we c o u l d j u s t g e t back on t r a c k . 

9 ATTORNEY GRUIN: 

10 I f we . 

11 ATTORNEY D. MARK THOMAS: 

12 I don't want i t t o be a c o n t r o v e r s i a l , 

13 you know s t a r t o f f w i t h a c o n t r o v e r s y , b u t l e t ' s 

14 g et t h e f a c t s on t h e t a b l e and see where we go w i t h 

15 i t . 

16 JUDGE SALAPA: 

17 I would p r e f e r t o have t h i s move a l o n g . 

18 Now, I u n d e r s t a n d t h a t we s t i l l d o n ' t have t h e 

19 i n f o r m a t i o n on t h e AMB a p p l i c a t i o n . As I s a i d , I 

2 0 d o n ' t see t h a t t h a t ' s a r e a l l y m a j o r I t h i n k t h e 

21 Commission's g o i n g t o g r a n t t h e a p p l i c a t i o n and t h e n , 

22 Mr. Thomas, y o u r c l i e n t can do what t h e y want t o do 

23 w i t h t h a t . I f t h e y want t o appeal i t and o b t a i n a 

24 s t a y , t h a t ' s f i n e . And t h a t w ould p r e t t y much I 

25 w o u l d t h i n k , p r e t t y much p u t a s t o p t o t h i s p r o c e e d i n g 
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1 i f t h e r e ' s a s t a y f r o m t h e Commonwealth C o u r t . There 

2 doesn't seem t o be any p o i n t i n p r o c e e d i n g on t h i s 

3 u n t i l t h a t i s r e s o l v e d . However, I do n ' t see any s t a y 

4 coming i n t h e AMA p r o c e e d i n g t h a t I'm aware o f . I 

5 do n ' t know. Mr. G r u i n , has anyone f i l e d a p e t i t i o n 

6 f o r a s t a y i n t h e Commonwealth C o u r t ? 

7 ATTORNEY GRUIN: 

8 Not t h a t I'm aware o f , no. 

9 JUDGE SALAPA: 

10 So I would p r e f e r t o have t h i s move 

11 f o r w a r d . I'm w o n d e r i n g i f , Mr. Thomas, i n l i g h t of 

12 what Mr. G r u i n has s a i d r e g a r d i n g y o u r c l i e n t ' s 

13 p a r t i c i p a t i o n i n the AMA p r o c e e d i n g up u n t i l a l m o s t 

14 t h e h e a r i n g t i m e , I'm w o n d e r i n g how much more 

15 d i s c o v e r y do you need t o do. I mean, a r e we t a l k i n g 

16 d e p o s i t i o n s or a r e we t a l k i n g about t h e p r o d u c t i o n o f 

17 documents, I n t e r r o g a t o r i e s . How much more are we 

18 t a l k i n g about? I'm assuming t h a t Windstream has a 

19 good d e a l o f i n f o r m a t i o n on Core's o p e r a t i o n s based on 

20 what t h e y have o b t a i n e d f r o m t h e AMA p r o c e e d i n g . 

21 ATTORNEY D. MARK THOMAS: 

22 '. Now, you have t o r e a l i z e t h a t I'm w o r k i n g 

23 w i t h a l i t t l e p r o b l e m m y s e l f . Windstream was spun o f f 

24 f r o m A l l t e l and t h e r e ' s been q u i t e a change i n t h e 

25 management t r e e t h e r e , I ' l l say. There's new p e o p l e 
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i n v o l v e d and so f o r t h . I ' l l have t o check t o see 

e x a c t l y where t h e y s t a n d w i t h t h i s , b u t i f you l o o k a t 

l o o k i n g a t t h e t e n t a t i v e s c h e d u l e , what was 

r e v i s e d here . 

JUDGE SALAPA: 

Let me i n t e r r u p t , Mr. Thomas. Were you 

Counsel of Record f o r Windstream or A l l t e l i n t h e AMA 

pr o c e e d i n g ? 

ATTORNEY D• MARK THOMAS: 

No . 

JUDGE SALAPA: 

Thank you. I'm s o r r y I i n t e r r u p t e d . You 

were s p e a k i n g about t h e s c h e d u l e Mr. G r u i n has 

prop o s e d . 

ATTORNEY D. MARK THOMAS: 

R i g h t . And t h e p r o p o s a l was c l o s e t o 

d i s c o v e r y on June 1. I'm s a y i n g , I'm recommending 

t h a t maybe we c o u l d have a 60-day window f o r 

d i s c o v e r y , see where we a r e a t t h e c o m p l e t i o n o f t h a t 

6 0 -day window and t h e n g e t back t o you and see i f we 

ca n ' t s e t a s c h e d u l e f o r r e s o l u t i o n of t h e p r o c e e d i n g . 

And maybe f o l l o w i n g t h e d i s c o v e r y we may want t o 

re - e n t e r s ome n e g o t i a t i o n s wi t h t h e p a r t i e s h e r e . 

JUDGE SALAPA: 

So y o u ' r e s u g g e s t i n g d i s c o v e r y ? 
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ATTORNEY D. MARK THOMAS: 

See i f maybe t h e end o f March. 

JUDGE SALAPA: 

The end o f March? And t h e n y o u ' r e s a y i n g 

a f u r t h e r 

ATTORNEY D. MARK THOMAS: 

A f u r t h e r p r e - h e a r i n g a t t h a t t i m e . 

JUDGE SALAPA: 

p r e - h e a r i n g a t t h a t time? 

ATTORNEY D. MARK THOMAS: 

J u s t t o s e t t h e s c h e d u l e . 

ATTORNEY GRUIN: 

Your Honor, what we had e n v i s i o n e d was. I 

b e l i e v e , t h a t a t t h e t i m e o f t h e f i l i n g o f t h e 

p e t i t i o n t h e r e were a p p r o x i m a t e l y 24 i s s u e s t h a t t h e 

p a r t i e s i d e n t i f i e d as b e i n g i n d i s p u t e . And t h i s 

C o u rt b e l i e v e s t h a t up t o 10 o f those i s s u e s can be 

d i s p o s e d of based on t h e Commission's o r d e r i n t h e AMA 

p r o c e e d i n g , w h i c h i s as a m a t t e r o f f a c t laws n o t 

c o n t r o l l e d by f e d e r a l law. We a c t u a l l y d r a f t e d a 

m o t i o n f o r judgment and we were p r e p a r e d t o f i l e i t 

today, which would have addressed many o f those 

i s s u e s . And by d o i n g t h a t , what i t would a c c o m p l i s h , 

i t w o u l d n a r r o w t h e scope o f i s s u e s i n d i s p u t e t o a 

d i s c r e e t number. Maybe i t ' s 14 or 16 s p e c i f i c i s s u e s . 
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Then once we have t h o s e i s s u e s n a r r o w e d and d e f i n e d 

t h e n we can do d i s c o v e r y . 

ATTORNEY D. MARK THOMAS: 

Your Honor, and we propose t o t u r n t h a t 

around. We'd l i k e t o do d i s c o v e r y now and t h e n w e ' l l 

be a b l e t o fo c u s on t h e i s s u e s and whi c h i s s u e s s h o u l d 

be a d d r essed. I f you l o o k a t t h e Core t h e 

December 4 t h o r d e r a t AMA a t t h e t o p o f page f i v e . 

JUDGE SALAPA: 

Le t me make s u r e I have a copy o f t h a t . 

ATTORNEY D. MARK THOMAS: 

I ' l l r e a d i t . I t ' s j u s t a s h o r t 

p r o v i s i o n . I t re a d s , we a l s o f i n d t h a t A l l t e l w i l l 

n o t be harmed by t h e d e n i a l o f t h i s m o t i o n s i n c e i t 

has o t h e r o p p o r t u n i t i e s i n t h e i n t e r c o n n e c t i o n 

p r o c e e d i n g t o address a l l r e l e v a n t i s s u e s . So what 

the Commission was s a y i n g t h e r e i s , a l l t h e s e i s s u e s 

t h a t A l l t e l was concerned about i n t h e AMA p r o c e e d i n g 

t h a t i t wanted c o n s o l i d a t e d w i t h t h e a p p l i c a t i o n t h a t 

was p e n d i n g b e f o r e t h e Bureau of F i x e d U t i l i t y 

S e r v i c e s , a l l o f th o s e i s s u e s i t s a i d , A l l t e l , 

w e ' l l make s u r e y o u ' r e p r o t e c t e d . You can address 

t h o s e i s s u e s i n t h e i n t e r c o n n e c t i o n p r o c e e d i n g . 

I n 1 i g h t o f t h a t o r d e r , we want t o pursue 

some d i s c o v e r y s p e c i f i c a l l y i n c o n n e c t i o n w i t h 
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25 

Windstream. And t h e n a t t h e c o m p l e t i o n o f d i s c o v e r y 

address t h e s e i s s u e s t h a t Mr. G r u i n ' s r e f e r r i n g t o and 

maybe we can r e s o l v e some o f th e s e i s s u e s , b u t t o do 

i t up f r o n t b e f o r e we even had an o p p o r t u n i t y t o 

purs u e d i s c o v e r y on t h e i s s u e s , t h e Commission s a i d 

t h a t we do have t h e o p p o r t u n i t y t o pu r s u e , I t h i n k 

would be wrong. 

ATTORNEY GRUIN: 

9 I agree t h a t t h e y can r a i s e t h e s e i s s u e s , 

10 and t h e y have i n response t o t h e a r b i t r a t i o n p e t i t i o n , 

11 b u t t h e law, b o t h t h e Commission's law and f e d e r a l 

12 law, s a y i n g t h a t A l l t e l ' s p o s i t i o n i s u n t e n a b l e o r n o t 

13 s u p p o r t i v e . There's n o t h i n g i n t h a t Commission Order 

14 t h a t says t h a t you or t h e Commiss i o n c o u l d n ' t t o s s 

15 some o f th o s e i s s u e s o u t o f t h i s p r o c e e d i n g . As a 

16 m a t t e r o f law, t h e i r p o s i t i o n d o e s n ' t h o l d w a t e r or 

17 i t ' s a l r e a d y been l i t i g a t e d and d e c i d e d by t h e 

18 Commission. The Commission i s n ' t s a y i n g t h a t A l l t e l 

19 can r e - l i t i g a t e t h e s e i s s u e s a l l over a g a i n and s t a r t 

20 f r o m s c r a t c h . That's n o t what t h e y i n t e n d e d . They 

21 b a s i c a l l y s a i d t h e y can r a i s e t h e i r i s s u e s about 

22 i n t e r c o n n e c t i o n and exchange o f t r a f f i c and c a r r i e r 

23 comp and a l l t h e s e o t h e r f a c t o r s i n t h e a r b i t r a t i o n , 

24 b u t I don't t h i n k t h a t t h e Commission meant t h a t 

25 A l l t e l c o u l d re-examine i s s u e s w i t h BNXX and what i s a 
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1 l o c a l exchange c a r r i e r and t h e t h i n g s t h a t were 

2 t h o r o u g h l y examined over a ye a r and a h a I f i n t h e AMA 

3 p r o c e e d i n g . That's what t h e y ' r e t r y i n g t o do. 

4 They're t r y i n g t o r e - l i t i g a t e t h a t case. 

5 ATTORNEY D. MARK THOMAS: 

6 We a r e n 1 t t r y i n g t o r e - l i t i g a t e t h e case, 

7 b u t t h e Commission d i d p r o v i d e t h a t we w i l l have t h e 

8 o p p o r t u n i t y t o address a l l r e l e v a n t i s s u e s . The BNXX 

9 i s s u e i s a r e l e v a n t i s s u e f r o m t h e s t a n d p o i n t o f i t s 

10 i m p a c t on A l l t e l on w i n d s t r e a m and i t i s r e l e v a n t 

11 t o t h i s p r o c e e d i n g . Every i s s u e i s r e l e v a n t t o t h i s 

12 p r o c e e d i n g , w i t h t h e r u r a l e x e m p t i o n now p e n d i n g and 

13 what t h e u l t i m a t e i m p a c t w i l l be on Windstream, w i l l 

14 i t be e c o n o m i c a l l y burdensome. That i s an i s s u e t h a t 

15 i s v e r y , v e r y i m p o r t a n t t o t h i s p r o c e e d i n g and we 

16 s h o u l d n ' t be d e n i e d t h e o p p o r t u n i t y t o f i r s t have a 

17 chance t o d e t e r m i n e e x a c t l y what Core i n t e n d s , how i t 

18 i n t e n d s t o p r o c e e d i n t h e Winds trearn s e r v i c e 

19 t e r r i t o r y . I n t h e Windstream s e r v i c e t e r r i t o r y , n o t 

20 RNX o r a n y t h i n g e l s e , b u t i n th e Windstream s e r v i c e 

21 t e r r i t o r y . T hat's what we want t o f i n d o u t . 

22 ATTORNEY GRUIN: 

23 One p o i n t , t h i s i s a key d i s t i n c t i o n t h a t 

24 has become an i s s u e , o f t e r m i n a t i n g t h e r u r a l 

2 5 e x e m p t i o n , i f you l o o k t o see i f t h e s p e c i f i c r e g u e s t s 
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1 a r e b e i n g made by t h e CLECS as u n d u l y e c o n o m i c a l l y 

2 burdensome. T e r m i n a t i n g t h e r u r a l e x emption i s based 

3 upon t h e s p e c i f i c p r o p o s e d i n t e r c o n n e c t i o n terms, you 

4 l o o k t h r o u g h t h o s e t o see i f those terms are u n d u l y 

5 burdensome t o t h e r u r a l LEC. That s h o u l d n o t be 

6 c o n f u s e d w i t h a new e x a m i n a t i o n o f Core's o v e r a l l 

7 o p e r a t i o n s i n t h e t e r r i t o r y . That i s a c e r t i f i c a t i o n 

8 you j u s t went t h r o u g h , where you examine t h e o v e r a l l 

9 n a t u r e o f t h e o p e r a t i o n s . So t h a t ' s a key d i s t i n c t i o n 

10 h e r e . For r u r a l e x emption t e r m i n a t i o n you l o o k a t t h e 

11 r e q u e s t , and i s t h a t u n d u l y burdensome, and n o t t h e 

12 o v e r a l l o p e r a t i o n s o f Core i n t h e t e r r i t o r y . 

13 ATTORNEY D. MARK THOMAS: 

14 I don't d i s a g r e e w i t h t h a t . I t ' s t h e 

15 r e q u e s t t h e y ' r e making o f Windstream h e r e f o r 

16 i n t e r c o n n e c t i o n and how t h e y i n t e n d t o i n t e r c o n n e c t 

17 w i t h Windstream, what burdens t h e y ' r e g o i n g t o p l a c e 

18 on Windstream i n moving t h e t r a f f i c and so f o r t h . W.e 

19 need t h a t i n f o r m a t i o n . We want t o know a r e you g o i n g 

20 t o connect w i t h us i n K i t t a n n i n g . Are you g o i n g t o 

21 con n e c t w i t h us i n Muncie? J u s t what y o u r i n t e n t i o n s 

22 a r e . We need a l i t t l e t i m e f o r d i s c o v e r y b e f o r e we 

23 can address t h e s e i s s u e s , t o even d e f i n e t h e i s s u e s . 

2 4 ATTORNEY GRUIN: 

25 And i t ' s our p o s i t i o n a g a i n , t h a t a l l 
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1 t h a t i n f o r m a t i o n was p r o v i d e d i n t h e AMA h e a r i n g . 

2 A l l t e l was a p a r t i c i p a t i n g member of t h e RTCC i n t h a t 

3 p r o c e e d i n g , r e p r e s e n t e d by Mr. Thomas's f i r m , Regina 

4 Matz and P a t t y A r m s t r o n g . They've seen i t , t h e y have 

5 been i n v o l v e d i n t h i s d i s c o v e r y , a l l t h i s 

6 i n f o r m a t i o n ' s been s u b m i t t e d . I mean, i t ' s j u s t 

7 r e i n v e n t i n g t h e wheel t o do i t a g a i n . 

8 ATTORNEY D. MARK THOMAS: 

9 We a r e n ' t g o i n g t o r e i n v e n t t h e wheel, 

10 Your Honor. We do n ' t have t h e i n f o r m a t i o n we need and 

11 we'd l i k e t o have t h e o p p o r t u n i t y t o pu r s u e some 

12 d i s c o v e r y b e f o r e we address t h e i s s u e s . That's a l l 

13 we're a s k i n g f o r . 

14 JUDGE SALAPA: 

15 So I t h i n k o t h e r t h a n t h e d i s c o v e r y 

16 a s p e c t o f t h i s , Mr. Thomas, does t h e t i m e l i n e t h a t 

17 Mr. G r u i n i s p r o p o s i n g , i s t h a t a c c e p t a b l e t o yo u r 

18 c l i e n t ? I n terms o f what we're t a l k i n g about, d i r e c t 

19 t e s t i m o n y , r e b u t t a l or r e p l y t e s t i m o n y , h e a r i n g d a t e s , 

20 s u b m i t t i n g b r i e f s and a l l o f t h a t ? 

21 ATTORNEY D. MARK THOMAS: 

22 I ' d l i k e t o have an o p p o r t u n i t y f o r a 

23 r e p l y b r i e f and a l i t t l e more t i m e between t h e 

24 a r b i t r a t i o n s e s s i o n s and when t h e main b r i e f ' s due, 

25 some t w e a k i n g o f i t , and I ' d l i k e a l s o t h e d i s c o v e r y 
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1 t o t a k e p l a c e ahead o f any mo t i o n s b e i n g f i l e d and so 

2 f o r t h . 

3 ATTORNEY GRUIN: 

4 Your Honor, our p o i n t i s we 1 r e l o o k i n g a t 

5 two o p t i o n s h e r e . E i t h e r d i s c o v e r y , t h e n d i s p o s i t i v e 

6 m o t i o n s because, a g a i n , we t h i n k t h e r e ' s many i s s u e s 

7 b e i n g r a i s e d by A l l t e l t h a t a r e j u s t u n t e n a b l e as' a 

8 m a t t e r o f law. So i t ' s e i t h e r an o p t i o n o f d i s c o v e r y , 

9 t h e n d i s p o s i t i v e m o t i o n s and t h e n d i s c o v e r y . We t h i n k 

10 t h a t based on j u s t t h e p l e a d i n g s , t h e d i s p o s i t i v e 

11 m o t i o n s arguments t h a t a r e b e i n g r a i s e d by t h e p a r t i e s 

12 t h a t a number o f t h e i s s u e s can be t o s s e d o u t o f t h i s 

13 p r o c e e d i n g and i t w o u l d be s i g n i f i c a n t l y n arrowed, 

14 w h i c h w o u l d n a r r o w t h e b u r d e n o f d i s c o v e r y , t h e t i m e 

15 needed f o r d i s c o v e r y . 

16 JUDGE SALAPA: 

17 w e l l , I guess I'm w o n d e r i n g and 

18 y o u ' l l have t o f o r g i v e me because I t e n d t o l o o k a t 

19 t h i n g s i n a v e r y b l a c k and w h i t e way. What's t h e 

20 d i f f e r e n c e i f you f i l e y o u r p r e l i m i n a r y m o t i o n s on 

21 F e b r u a r y 1 s t j u s t based on t h e p l e a d i n g s and f i l i n g 

22 t h o s e d i s p o s i t i v e m o t i o n s two months a f t e r today? 

23 We're t a l k i n g t h e end of March, when d i s c o v e r y would 

24 be c o m p l e t e d and you would have t h e o p p o r t u n i t y a t 

25 t h a t p o i n t t o f i l e e i t h e r a m o t i o n f o r judgment on t h e 
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1 p l e a d i n g s or a summary judgment m o t i o n . I mean, I 

2 u n d e r s t a n d you a r e s a y i n g t h a t t h i s i s a m a t t e r o f 

3 law, b u t I have had cases i n t h e p a s t where p e o p l e 

4 have jumped t o o q u i c k l y on f i l i n g a m o t i o n f o r 

5 judgment on t h e p l e a d i n g s and I ' v e had t o r u l e a g a i n s t 

6 them because a l l I*m a l l o w e d t o l o o k a t when I'm 

7 d e c i d i n g a m o t i o n f o r judgment on t h e p l e a d i n g s a r e 

8 t h e p l e a d i n g s t h e m s e l v e s . I'm n o t a l l o w e d t o l o o k a t 

9 any o u t s i d e f a c t s , any, you know, I n t e r r o g a t o r i e s , 

10 n o t h i n g l i k e t h a t , so I mean, y o u ' r e n a r r o w i n g 

11 y o u r s e l f . And i f I say bang, no, I'm g o i n g t o deny 

12 i t , t h e n we're g o i n g t o move f o r w a r d . And you may be 

13 r i g h t t h a t as a m a t t e r o f law some o f t h e s e i s s u e s a r e 

14 g o i n g t o d i s a p p e a r , b u t you may need t o b r i n g i n some 

15 o u t s i d e f a c t s t h a t a r e s t r i c t l y o u t s i d e t h e scope of 

16 t h e p l e a d i n g s i n o r d e r t o a c c o m p l i s h t h a t . 

17 So I'm n o t t r y i n g t o t e l l you how t o r u n 

18 y o u r case, I'm j u s t s a y i n g t h a t t h i s has happened i n 

19 t h e p a s t where I have had t o deny a m o t i o n f o r 

20 judgment on t h e p l e a d i n g s i m p l y because o f t h e l i m i t e d 

21 scope o f what I can l o o k a t when d e c i d i n g t h a t , as 

22 opposed t o i f t h a t p e r s o n would have w a i t e d u n t i l 

23 d i s c o v e r y was c o m p l e t e d and a t t a c h e d some a d d i t i o n a l 

24 f a c t s , I m i g h t have been i'n a p o s i t i o n t o g r a n t t h a t . 

25 ATTORNEY GRUIN: 
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May I have a moment ? 

JUDGE SALAPA: 

Yes . 

OFF RECORD DISCUSSION 

ATTORNEY GRUIN: 

Your Honor, t h e i s s u e we have w i t h 

d i s c o v e r y , and I hear what y o u ' r e s a y i n g and I t e n d t o 

agree w i t h you, b u t t h e p r o b l e m w i t h d i s c o v e r y i s 

and f o r g i v e us i f we have a l i t t l e b i t o f a bad t a s t e 

i n our mouth from t h e l a s t p r o c e e d i n g when t h e 31 

r u r a l ILECS f l o o d e d us w i t h d i s c o v e r y and b a s i c a l l y , 

you know, ganged up on us, f o r l a c k o f a b e t t e r t e r m 

And t h a t was a v e r y p r o t r a c t e d l i t i g a t i o n and 

q u i t e an e x p e r i e n c e . So what we're t r y i n g t o a v o i d 

h e r e i s a n o t h e r s i t u a t i o n where we g e t d i s c o v e r y t h a t 

i s a l l over t h e b o a r d on e v e r y c o n c e i v a b l e i s s u e on 

th e n a t u r e of Core's o p e r a t i o n s . The k i t c h e n s i n k 

t h e o r y o f d i s c o v e r y i n l i t i g a t i o n . So w i t h t h a t i n 

mind we wo u l d l i k e t o na r r o w t h e scope o f d i s c o v e r y , 

t o l i m i t t h e number o f r e q u e s t s t h a t can be made and 

narr o w t h e t i m e l i n e , maybe 45 days. And w i t h t h a t i n 

mind we'd be a g r e e a b l e t o d o i n g a round o f d i s c o v e r y , 

t h e n d i s p o s i t i v e m o t i o n s a f t e r t h e c o n c l u s i o n o f 

d i s c o v e r y . Rule on t h e d i s p o s i t i v e m o t i o n s . At t h a t 

t i m e t h e i s s u e s s h o u l d be s i g n i f i c a n t l y narrowed. The 
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1 p a r t i e s can submi t t h e i r l i s t o f i s s u e s , we can b e g i n 

2 t e s t i m o n y and move f o r w a r d w i t h t h e a r b i t r a t i o n . But 

3 I b e l i e v e d i s c o v e r y and d i s p o s i t i v e m o t i o n s must be 

4 t a k e n care o f b e f o r e we g e t i n t o t h e t e s t i m o n y phase 

5 o f t h e a r b i t r a t i o n . 

6 ATTORNEY D. MARK THOMAS: 

7 The t r o u b l e I have w i t h t h a t argument i s 

8 i f you l o o k a t t h e sc h e d u l e t h e y ' v e g i v e n us, I ' d have 

9 f i v e months f o r d i s c o v e r y . Now, he wants t o l i m i t me 

10 t o 4 5 days. That 1s q u i t e a swing. And a l s o we don't 

11 i n t e n d t o abuse our d i s c o v e r y r i g h t s . I f t h e r e ' s any 

12 i n d i c a t i o n o f t h a t Mr. G r u i n can f i l e a m o t i o n , b u t 

13 l e t us p r o c e e d . L e t ' s g e t t h e d i s c o v e r y b e h i n d us and 

14 go f r o m t h e r e . I do n ' t t h i n k t h e r e needs t o be any 

15 l i m i t a t i o n on us i n t h a t . We want t o f i n d o u t what 

16 Core's g o i n g t o do i n t h e Windstream s e r v i c e 

17 t e r r i t o r y , what t h e y ' r e p l a n n i n g h e r e i n t h i s 

18 i n t e r c o n n e c t i o n . 

19 ATTORNEY GRUIN: 

20 And Your Honor, I t h i n k i t i s somewhat 

21 u n u s u a l t o have d i s c o v e r y b e f o r e a n y t h i n g e l s e 

22 happens. I t h i n k I t i s an accommodation t o 

23 Windstream. At t h e same t i m e , we're n o t t r y i n g t o 

24 l i m i t anyone's o v e r a l l d i s c o v e r y , we 1 r e j u s t s a y i n g 

25 g e n e r a l l y d i s c o v e r y s h o u l d t a k e p l a c e i n t h e c o n t e x t 
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1 o f t h e case as i t n o r m a l l y does. You have p r e l i m i n a r y 

2 m o t i o n s and t h e n you would move on t o d i s c o v e r y . 

3 Here, I t h i n k we're f 1 i p - f l o p p i n g i t a l i t t l e b i t . At 

4 t h e same t i m e , I t h i n k 45 days o r even a month would 

5 be a l o t of t i m e t o g e t some of t h i s i n f o r m a t i o n o u t . 

6 JUDGE SALAPA: 

7 I would t e n d t o d i s a g r e e . I mean, I 

8 don't know how much d i s c o v e r y Mr. Thomas i n t e n d s t o 

9 do, b u t 3 0 days t o do d i s c o v e r y i n my l i m i t e d 

10 e x p e r i e n c e i s u s u a l l y n o t s u f f i c i e n t . What I 

11 would . 

12 ATTORNEY D. MARK THOMAS: 

13 R e a l l y we a r e n ' t h a r m i n g t h e t i m i n g o f 

14 t h e s c h e d u l e o t h e r t h a n t o g i v e a l i t t l e more t i m e f o r 

15 r e p l y b r i e f s and so f o r t h . But you know, t h e t i m e 

16 p e r i o d t h e y have i n v o l v e d h e r e f o r t h e d i s p o s i t i o n o f 

17 t h i s m a t t e r , we a r e n 1 t i n t e r f e r i n g w i t h by our r e q u e s t 

18 h e r e . 

19 ATTORNEY GRUIN: 

20 And I guess we c o u l d make t h e d i s c o v e r y 

21 f o c u s e d on t h e i r l e g a l argument, w h i c h i s t h e r u r a l 

22 e x e m p t i o n i s s u e and t h e burden t h a t 1s b e i n g imposed on 

23 them, b u t keep t h a t as t h e p a r a m e t e r . I do n • t want t o 

24 see d i s c o v e r y q u e s t i o n s a b o u t , you know, p o t e n t i a l 

25 Core v i o l a t i o n s , consumer c o m p l a i n t and a l l t h e o t h e r 
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1 t h i n g s t h a t were t h r o w n i n t o t h e i n i t i a l p r o c e e d i n g . 

2 I mean, t h a t ' s what I'm e x p e c t i n g t o see. 

3 ATTORNEY D. MARK THOMAS: 

4 Mr. G r u i n , t h e y a r e n ' t i s s u e s i n t h i s 

5 case. You have r e c e i v e d y o u r c e r t i f i c a t i o n or you w i l l 

6 have r e c e i v e d y o u r c e r t i f i c a t i o n . T hat's b e h i n d us. 

7 JUDGE SALAPA: 

8 Okay. I was g o i n g t o say, I t h i n k t h a t 

9 your p o i n t ' s w e l l t a k e n , Mr. G r u i n . I t h i n k t h a t a 

10 l o t o f th e s e i s s u e s t h a t were b r o u g h t up i n t h e AMA 

11 t h i n g were b r o u g h t up because t h a t was an a p p l i c a t i o n 

12 f o r a u t h o r i t y . I t h i n k t h a t t h o s e i s s u e s a r e a l l , a t 

13 l e a s t i n my mind, a r e o f f t h e t a b l e i n t h i s p r o c e e d i n g 

14 because I'm n o t d e a l i n g w i t h an a p p l i c a t i o n f o r 

15 a u t h o r i t y . T h a t ' s s o m e t h i n g i n F i x e d U t i l i t i e s . They 

16 a r e g o i n g t o , I assume, i s s u e an o r d e r and t h a t makes 

17 t h e f i n d i n g , I t h i n k , t h a t Core i s ca p a b l e of 

18 p r o v i d i n g t h e s e r v i c e and i s g o i n g t o p r o v i d e t h a t . I 

19 don't see where any o f t h a t i s coming i n . I t h i n k Mr. 

20 Thomas u n d e r s t a n d s t h a t t h a t ' s o f f t h e t a b l e . We're 

21 n o t g o i n g t o use t h i s p r o c e e d i n g as a way t o back door 

22 and t r y t o l i t i g a t e t h e i s s u e s t h a t s h o u l d have been 

23 r a i s e d i n t h e AMB a p p l i c a t i o n p r o c e e d i n g . I t h i n k you 

24 u n d e r s t a n d t h a t . 

25 ATTORNEY D. MARK THOMAS: 
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1 I d e f i n i t e l y unders t a n d t h a t . T h i s i s n ' t 

2 an a p p l i c a t i o n p r o c e e d i n g . 

3 JUDGE SALAPA: 

4 T h i s i s n o t an a p p l i c a t i o n p r o c e e d i n g . 

5 We're n o t g o i n g t o g e t i n t o a l l t h a t s t u f f and I t h i n k 

6 i f I'm and t h a t ' s why I asked you e a r l i e r , Mr. 

7 Thomas, and I do n ' t know i f I g o t a response, b u t 

8 e x a c t l y what d i s c o v e r y do you a n t i c i p a t e ? Are we 

9 t a l k i n g d e p o s i t i o n s , I n t e r r o g a t o r i e s , p r o d u c t i o n of 

10 documents ? 

11 ATTORNEY D. MARK THOMAS: 

12 I w o u l d t h i n k i t w o u l d be I n t e r r o g a t o r i e s 

13 and p r o d u c t i o n o f documents. I don't see d e p o s i t i o n s 

14 a t t h i s p o i n t . 

15 JUDGE SALAPA: 

16 And I don't want t o p i n you down and I 1m 

17 n o t g o i n g t o h o l d you t o i t , b u t a r e we t a l k i n g 

18 hundreds o f I n t e r r o g a t o r i e s ? 

19 ATTORNEY D. MARK THOMAS: 

20 Your Honor, I c a n ' t answer t h a t q u e s t i o n . 

21 A f t e r we're a l l done he r e today, I'm g o i n g t o have a 

22 c o n f e r e n c e w i t h my c l i e n t and t h e n I ' l l r e l a y t o them 

23 e x a c t l y what was addressed h e r e . 

24 JUDGE SALAPA: 

25 And you can r e l a y t o them t h a t I r e a l l y 
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1 d on't want t o d e l a y t h i s w i t h a l o t o f e x t r a n e o u s 

2 m a t e r i a l . I t h i n k t h a t we a r e p a s t t h e p o i n t where 

3 Core's a b i l i t y t o p r o v i d e s e r v i c e has been d e c i d e d . I 

4 t h i n k what we're t a l k i n g about a r e s t r i c t l y t h e terms 

5 and c o n d i t i o n s o f t h e i n t e r c o n n e c t i o n . 

6 ATTORNEY GRUIN: 

7 Very w e l l p u t , Your Honor. 

8 JUDGE SALAPA: 

9 And any of t h i s o t h e r t h i n g about t h e i r 

10 c a p a b i l i t i e s t o p r o v i d e t h e s e r v i c e or what t h e y ' r e 

11 p r o v i d i n g i s a c t u a l l y t e l e c o m m u n i c a t i o n s e r v i c e . I 

12 d o n ' t t h i n k I am i n a p o s i t i o n t o e n t e r t a i n t h a t . I 

13 t h i n k t h e Commission has d e c i d e d t h a t i n t h e AMA 

14 a p p l i c a t i o n and u n t i l someone t e l l s me t h a t t h e r e i s a 

15 s t a y o f t h a t a p p e a l , I'm g o i n g t o p r o c e e d on t h e 

16 a s s u m p t i o n t h a t t h a t i s an i s s u e t h a t t h e Commission 

17 w i l l d e t e r m i n e f i n a l l y . So . 

18 ATTORNEY GRUIN: 

19 W i t h a l l t h a t s a i d , Your Honor, I t h i n k 

20 i f we do nar r o w d i s c o v e r y and f o c u s on t h e n u t s and 

21 b o l t s o f what Core's r e q u e s t i n g o f A l l t e l . 

22 JUDGE SALAPA: 

23 Then t h i s p r o c e e d i n g can move on. 

24 ATTORNEY GRUIN: 

25 I agree. 
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1 JUDGE SALAPA: 

2 But by t h e same t o k e n , I t h i n k Mr. 

3 Thomas 1 p o i n t i s w e l l t a k e n t h a t u n t i l he has some 

4 s p e c i f i c s about p h y s i c a l l y how you i n t e n d t o 

5 a c c o m p l i s h t h i s , he's n o t g o i n g t o know whether t h a t 

6 i s g o i n g t o p r e s e n t an economic burden t o h i s c l i e n t 

7 such t h a t he's g o i n g t o want t o r a i s e t h e r u r a l 

exempt i on. 

9 ATTORNEY GRUIN: 

10 And I'm s o r r y , Your Honor. 

11 JUDGE SALAPA: 

12 Go ahead. 

13 ATTORNEY GRUIN: 

14 And I t h i n k h a v i n g s a i d t h a t , we would 

15 a n t i c i p a t e some d i s c o v e r y on Windstream as w e l l . I f 

16 t h e y ' r e g o i n g t o r a i s e t h i s d e f ense o f economic burden 

17 and t h i n g s l i k e t h a t , we need t o g a t h e r some 

18 i n f o r m a t i o n t o be a b l e t o p r e p a r e our argument t o 

19 t e r m i n a t e t h e exem p t i o n . 

20 ATTORNEY D. MARK THOMAS: 

21 I t ' s r e a l l y g o i n g t o be p r e t t y h a r d f o r 

22 us t o t e l l you our economic burden w i t h o u t knowing 

23 e x a c t l y what you i n t e n d t o do. 

24 ATTORNEY GRUIN: 

25 R i g h t . And t h e r e ' s a background a t 
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1 Winds t r earn, t h i s p a r t i c u l a r company, and, you know, 

2 t h e r e 1s 34 r u r a l ILECS i n P e n n s y l v a n i a . Windstream t o 

3 my knowledge i s one o f t h e l a r g e s t . We would want t o 

4 know t h e economic c o n t e x t , how i t m i g h t a f f e c t t h e i r 

5 o v e r a l l f i n a n c i a l p i c t u r e . 

6 ATTORNEY D. MARK THOMAS: 

7 I would as.sume, Your Honor, t h a t 

8 d i s c o v e r y w i l l r u n a t l e a s t up t o t h e d a t e of t h e 

9 f i r s t h e a r i n g , so i f q u e s t i o n s d e v e l o p , you know, you 

10 can r a i s e i t on f u r t h e r d i s c o v e r y . 

11 JUDGE SALAPA: 

12 W e l l , I t h i n k , f i r s t o f a l l , I do n o t e 

13 t h a t y o u r p o i n t i s we11 t a k e n because I t h i n k g o i n g 

14 back t o t h e o r i g i n a l i m p l e m e n t a t i o n o r d e r i n September 

15 o f '96, t h e Commission d i d ask A l l t e l and U n i t e d t o 

16 f i l e i n f o r m a t i o n w h i c h e s t a b l i s h e d or wo u l d e s t a b l i s h 

17 t h e i r s t a t u s as a r u r a l so even t h e Commission had 

18 some i s s u e s , I guess I presume based on A l l t e l ' s 

19 s i z e compared t o t h e o t h e r r u r a l t e l e p h o n e company. I 

20 don't know t h e i n s and o u t s . 

21 ATTORNEY D. MARK THOMAS: 

22 The i s s u e back t h e n was t h e d e f i n i t i o n o f 

23 a r u r a l t e l e p h o n e company under t h e Act and whether 

24 A l l t e l met t h e d e f i n i t i o n . That * s what was addressed. 

25 ATTORNEY GRUIN: 
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I t h i n k s u b s e q u e n t l y t h e y t h e n d e s c r i b e 

A l l t e l d i d q u a l i f y as a r u r a l c a r r i e r , b u t a l s o i n 

t h a t o r d e r , i f I'm n o t m i s t a k e n , I t h i n k t h e burden i s 

on t h e e n t r a n t t o t e r m i n a t e t h e r u r a l e x e m p t i o n . So 

t h a t ' s r e a l l y i n f a v o r o f us h a v i n g a l i t t l e b i t 

b r o a d e r d i s c o v e r y t h a n A l l t e l w ould. I t ' s g o i n g t o be 

our burden u l t i m a t e l y t o show t h a t i t ' s n o t 

t e c h n i c a l l y u n f e a s i b l e o r burdensome. 

JUDGE SALAPA: 

Would you agree w i t h those? 

ATTORNEY D. MARK THOMAS: 

I d e f i n i t e l y agree w i t h t h a t . They have 

t h e burden o f p r o o f on t h e t e r m i n a t i o n . 

JUDGE SALAPA: 

15 Okay. W e l l , t h e n l t h i n k y o u ' r e r i g h t . 

16 I f t h a t ' s g o i n g t o be an i s s u e t h e n , c e r t a i n l y y o u ' r e 

17 g o i n g t o have t o know what t h e e x t e n t o f t h e burden i s 

18 and how t h a t ' s g o i n g t o a f f e c t Windstream's a b i l i t y t o 

19 o p e r a t e and whether i t ' s g o i n g t o s i g n i f i c a n t l y i m p a i r 

20 them. 

21 ATTORNEY GRUIN: 

22 R i g h t . 

23 JUDGE SALAPA: 

24 A l l r i g h t . I t h i n k we've k i n d o f b e a t e n 

25 t h i s h o r s e . Going back t o t h e t e n t a t i v e s c h e d u l e t h e n 
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1 t h a t Mr. G r u i n has proposed, we a r e i n agreement i n 

2 terms o f t h e h e a r i n g d a t e s , c o r r e c t ? 

3 ATTORNEY D. MARK THOMAS: 

4 I wonder i f we can do t h i s , Your Honor? 

5 L o o k i n g a t t h e s c h e d u l e , Mr. G r u i n has a p r e - h e a r i n g 

6 c o n f e r e n c e June t h e 1 5 t h . I wonder, maybe i f what we 

7 s h o u l d do i n s t e a d o f s e t t i n g t h e t e s t i m o n y d a t e s and 

8 t h e h e a r i n g dates a t t h i s p o i n t , h o l d t h a t d a t e i f 

9 we're g o i n g t o have a n o t h e r p r e - h e a r i n g c o n f e r e n c e 

10 p r e - a r b i t r a t i o n c o n f e r e n c e . And t h e n based upon where 

11 we s t a n d a t t h a t p o i n t , we s h o u l d be i n a much b e t t e r 

12 p o s i t i o n t o know about t e s t i m o n y and h e a r i n g s and so 

13 f o r t h , and so i f j u s t s e t t h e s c h e d u l e up t o t h e 

14 p r e - a r b i t r a t i o n c o n f e r e n c e . 

15 ATTORNEY GRUIN: 

16 I'm f i n e w i t h t h a t . I w i l l b r i n g t h e 

17 d i s p o s i t i v e m o t i o n s i f n e c e s s a r y , and t h e n reconvene 

18 and do a t i m e l i n e f o r d i s c o v e r y I'm s o r r y , 

19 t e s t i m o n y t h e n h e a r i n g . 

20 JUDGE SALAPA: 

21 I'm n o t g o i n g t o t e l l you guys how t o r u n 

22 y o u r case. I f t h a t ' s what you want t o do, t h a t ' s 

23 p e r f e c t l y f i n e . I w i l l o n l y warn you t h a t t h e way t h e 

24 s c h e d u l i n g works f o r t h e h e a r i n g rooms, i t may become 

25 p r o b l e m a t i c a t June 1 5 t h t o r e s e r v e a h e a r i n g room f o r 
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1 mid t o l a t e J u l y , depending on t h e Commission 1s 

2 c a s e l o a d . You may have an i s s u e o f r e s e r v i n g t h e 

3 h e a r i n g rooms. I f you want, what I can do i s go back 

4 t o t h e p r e - h e a r i n g c o n f e r e n c e and t e l l s c h e d u l i n g 

5 s t a f f t o p u t a t e n t a t i v e r e s e r v a t i o n on a h e a r i n g room 

6 f o r a p a r t i c u l a r c o u p l e o f d a t e s . And t h a t way t h e 

7 h e a r i n g room i s t a k e n o f f l i n e i n terms o f b e i n g 

8 a v a l 1 a b l e . 

9 ATTORNEY GRUIN: 

10 I t h i n k t h a t ' s a good i d e a . 

11 ATTORNEY D. MARK THOMAS: 

12 Yeah, t h a t ' d be good. 

13 JUDGE SALAPA: 

14 And i f we do n ' t need t h e h e a r i n g room, 

15 you can t e l l me t h a t and we can j u s t s i m p l y remove 

16 t h a t r e s e r v a t i o n . 

17 ATTORNEY GRUIN: 

18 That sounds good. 

19 JUDGE SALAPA: 

20 Okay. W e l l , t h e n w o u l d t h e 2 0 t h , 2 3 r d 

21 and 2 4 t h o f J u l y s t i l l l o o k good? 

22 ATTORNEY D. MARK THOMAS: 

23 That's a Monday and Tuesday. That s h o u l d 

24 be okay. 

25 JUDGE SALAPA: 
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1 Okay. Then t h a t ' s what I w i l l J u l y 

2 23r d and 2 4 t h , h o l d h e a r i n g . A l l r i g h t . Now, l e t ' s 

3 t u r n back and l o o k a t t h i s t e n t a t i v e s c h e d u l e . Pre-

4 a r b i t r a t i o n c o n f e r e n c e , June 1 5 t h . Now, do you want 

5 60 t o 90 days f o r d i s c o v e r y and t o f i l e y o ur 

6 d i s p o s i t i v e m o t i o n and any answer t o i t ? Do you know 

7 i f t h a t ' s s t i l l i n t h e cards? 

ATTORNEY D. MARK THOMAS: 

9 T h a t ' d be f i n e . 

10 ATTORNEY GRUIN: 

11 S i x t y (60) days would be f i n e . 

12 JUDGE SALAPA: 

13 A l l r i g h t . So do you want t o s t y l e t h a t 

14 as c l o s e o f d i s c o v e r y i n 60 days or how do you want i t 

15 t o word ? 

16 ATTORNEY D. MARK THOMAS: 

17 I would l i k e t h e d i s c o v e r y s t i l l t o be 

18 open t h r o u g h o u t t h e course o f t h e p r o c e e d i n g . 

19 JUDGE SALAPA: 

20 A l l r i g h t . 

21 ATTORNEY D. MARK THOMAS: 

22 So wherever we are i n d i s c o v e r y , i f t h e 

23 d i s p o s i t i v e m o t i o n s have t o be f i l e d on a c e r t a i n 

24 d a t e , you know, what e v e r t h e d i s c o v e r y i s as o f t h a t 

25 d a t e , t h a t ' s what t h e p a r t i e s w i l l use. 
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ATTORNEY GRUIN; 1 

2 Why do n ' t we p u t an end t o d i s c o v e r y a t 

3 some p o i n t because a l l we need t o do i s supplement i f 

4 new i n f o r m a t i o n comes t o l i g h t , b u t a t some p o i n t we 

5 have t o t u r n t h e i n f o r m a t i o n over t o our e x p e r t s and 

6 w i t n e s s e s . And we have t o have a f i n a l d a t e t h e r e . 

7 JUDGE SALAPA: 

8 A l l r i g h t . So do you want t o keep t h e 

9 c l o s e o f d i s c o v e r y d a t e t h e n as June 1 s t ? 

10 ATTORNEY D. MARK THOMAS: 

11 T h a t ' d be f i n e . 

12 JUDGE SALAPA: 

13 So t h e n r e a l l y , Mr. G r u i n , when do you 

14 want t o f i l e y o u r d i s p o s i t i v e motion? 

15 ATTORNEY GRUIN: 

16 I f o r e s e e us b e i n g a b l e t o t h a t i n 60 

17 days t o g i v e t h e p a r t i e s p l e n t y o f t i m e t o exchange a t 

18 l e a s t one ro u n d o f d i s c o v e r y , so I ' d say maybe by 

19 A p r i l 1 s t . 

20 JUDGE SALAPA: 

21 O n d i s p o s i t i v e mo t i o n s , i f any? 

22 ATTORNEY D. MARK THOMAS: 

23 That's a Sunday. 

24 ATTORNEY GRUIN: 

25 Okay. A p r i l 2nd. 
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1 JUDGE SALAPA: 

2 You can f i l e i t on a Sunday. A l l r i g h t . 

3 Then how many days do you want t o respond, Mr. Thomas? 

4 W i l l 20 be enough? 

5 ATTORNEY D. MARK THOMAS: 

6 Yes, 20. T h a t ' d be f i n e . 

7 JUDGE SALAPA: 

8 So A p r i 1 2 2nd, w h i c h s h o u l d be a weekday. 

9 ATTORNEY D. MARK THOMAS: 

10 No, I'm showing t h a t as a Sunday, t o o . 

11 ATTORNEY GRUIN: 

12 I t i s a Sunday. We c o u l d go t o t h e 2 3 r d . 

13 ATTORNEY D. MARK THOMAS: 

14 How about t h e 23rd? 

15 JUDGE SALAPA: 

16 2 3 r d , response. And t h e n y o u ' r e g o i n g t o 

17 want an o r d e r on d e s p o s i t i v e m o t i o n then? 

18 ATTORNEY GRUIN: 

19 W e l l , I had a p p r o x i m a t e l y 60 days, 55 

20 days i n my t e n t a t i v e s c h e d u l e . I t h i n k i t ' s g o i n g t o 

21 be so c l e a r - c u t , Your Honor . 

22 JUDGE SALAPA: 

23 I ' v e been p r o m i s e d t h i n g s b e f o r e by 

24 Counsel and i t ' s never q u i t e worked o u t t h a t way. 

25 ATTORNEY D. MARK THOMAS: 
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1 He has t o remember, I may be f i l i n g one, 

2 t o o . 

3 JUDGE SALAPA: 

4 I mean, c e r t a i n l y , and when I say f i 1 i n g 

5 d i s p o s i t i v e m o t i o n s , I'm n o t f o r e c l o s i n g you, Mr. 

6 Thomas, from d o i n g t h e same t h i n g . So y o u ' r e 

7 e n v i s i o n i n g June 1. Does t h a t g i v e you enough t i m e 

8 then? I'm assuming t h e y w i l l come out and w e ' l l have 

9 t h e c o n f e r e n c e t h e 1 5 t h and by t h a t t i m e you s h o u l d 

10 have an i d e a what t h e y want t o do w i t h my o r d e r , w h i c h 

11 may be p e r t i n e n t . 

12 ATTORNEY D. MARK THOMAS: 

13 And t h a t ' s two weeks b e f o r e t h e 

14 p r e - h e a r i n g . T h a t ' l l be f i n e . 

15 ATTORNEY GRUIN: 

16 Yeah. Then we have t i m e t o go back t o 

17 our w i t n e s s e s and d e t e r m i n e t h a t f o r our c o n f e r e n c e t o 

18 l e t you know how much t i m e w e ' l l need f o r t e s t i m o n y . 

19 JUDGE SALAPA: 

20 A l l r i g h t . And t h e n d i d we a l r e a d y say 

21 t h a t June 1 would a l s o be c l o s e o f d i s c o v e r y ? 

22 ATTORNEY D. MARK THOMAS: 

23 Same d a t e . 

24 JUDGE SALAPA: 

25 Conference on t h e 1 5 t h . L i t i g a t i o n 
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s c h e d u l e d i f needed. And I wo u l d assume t h a t t h e 

l i t i g a t i o n s c h e d u l e t h a t you would be a n t i c i p a t i n g 

w o uld be somewhat a l o n g t h e l i n e s o f what i s s e t f o r t h 

here because y o u ' r e a l r e a d y c o m m i t t i n g t o h e a r i n g 

d a t e s a t l e a s t . 

ATTORNEY D. MARK THOMAS: 

I t h i n k a l l o f them s h o u l d be a g r e e a b l e . 

I t h i n k i f we have a l l t h e t e s t i m o n y p r e - f i l e d and 

the n we have a day o f h e a r i n g or two days o f h e a r i n g s . 

JUDGE SALAPA: 

A l l r i g h t . So a t t h e p r e - h e a r i n g 

c o n f e r e n c e i f we need t o we can a d j u s t t h e l i t i g a t i o n 

s c h e d u l e , b u t t e n t a t i v e l y we're g o i n g t o say t h a t t h e 

tim e s t h a t a r e s e t f o r t h h e r e a r e p r o b a b l y g o i n g t o be 

what we're g o i n g t o go w i t h . A l l r i g h t . I s t h e r e 

a n y t h i n g e l s e we need t o address a t t h i s p o i n t , Mr. 

Thomas ? 

ATTORNEY D. MARK THOMAS: 

I have n o t h i n g . 

JUDGE SALAPA: 

Mr. Gru i n ? 

ATTORNEY GRUIN: 

I d o n ' t t h i n k so, Your Honor. 

JUDGE SALAPA: 

A l l r i g h t . I would j u s t l i k e t o thank 
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1 Counsel f o r t h e i r c o o p e r a t i o n . I t h i n k i t always 

2 works b e t t e r when we can r e s o l v e t h i n g s a m i c a b l y . 

3 Thank you f o r your c o o p e r a t i o n and we a r e a d j o u r n e d . 

4 ATTORNEY GRUIN: 

5 Thank you, Your Honor. 

6 ATTORNEY D. MARK THOMAS: 
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7 Thanks, Your Honor. 

* * * * * * * * 9 

10 HEARING CONCLUDED AT 11:15 A.M 

* * * * * * * * 
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t r a n s c r i p t i s a t r u e and a c c u r a t e r e c o r d 
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