BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Harold Kapelan					:	
							: 	
	v.						:		C-2014-2458780								:
PPL Electric Utilities Corporation			:



INITIAL DECISION 
GRANTING SUMMARY JUDGMENT ON THE PLEADINGS


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

This Initial Decision grants the Preliminary Objection that is treated as a motion for Summary Judgment on the Pleadings filed by PPL Electric Utilities Corporation and dismisses the Formal Complaint for lack of jurisdiction.

On December 16, 2014, Harold Kapelan (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent or PPL) alleging that he wants PPL to remove a utility pole that they put in his yard.  This is an untimely appeal of a Bureau of Consumer Services informal decision at Case No. 3261771 where BCS found that PPL had the right to place the pole in its current position since 1987.  

On January 8, 2015, PPL filed an Answer denying the material allegations of the Complaint and also on the same date filed New Matter.  The New Matter contained the appropriate Notice to Plead and averred that the Commission lacks subject matter jurisdiction to hear trespass issues and whether utility facilities are located pursuant to a valid easement or right-of-way agreement.  (New Matter at paragraph 12).  

Also on January 8, 2015, PPL filed a Preliminary Objection alleging that the Commission lacks jurisdiction to decide the right-of-way dispute.  The filing contained the appropriate Notice to Plead.  The Complainant did not file a response to either of the Notices to Plead.  The Preliminary Objection is ripe for decision.  

By Motion Judge Assignment Notice dated February 9, 2015, the parties were notified that the preliminary matters, i.e., the Preliminary Objection was assigned to me. 

FINDINGS OF FACT

1. The Complainant is Harold Kapelan.

1. The Respondent is PPL Electric Utilities Corporation.

1. On December 16, 2014, Harold Kapelan filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation alleging that he wants PPL to remove a utility pole that they put in his yard.  Formal Complaint.

1. On January 8, 2015, PPL filed an Answer denying the material allegations of the Complaint and also on the same date filed New Matter.  

1. The Complainant did not file a response to the New Matter.

1. On January 8, 2015, PPL filed a Preliminary Objection alleging that the Commission lacks jurisdiction to decide the right-of-way dispute. 

1. The Complainant did not file a response to the Preliminary Objection.
 
DISCUSSION

In this case there are several pleadings.  There is the Formal Complaint, the Answer, New Matter, and the Preliminary Objection.  I find that a more appropriate motion than Preliminary Objection would have been a motion for Summary Judgment on the Pleadings and will treat the motion for Preliminary Objection as if it had been a motion for Summary Judgment on the Pleadings.  The regulation at 52 Pa.Code § 1.2(a) provides that the presiding officer or Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.

Legal Standards:

Section 5.102 Motions for summary judgment and judgment on the pleadings:

(a) Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

(b) Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 

(c) Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion. 

(d) Decisions on motions. 

(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 

52 Pa.Code § 5.102 (a)-(d)(1).

Section 5.63

(b) Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed admitted.

[bookmark: 5.102.]52 Pa.Code § 5.63(b).

The Commission has the discretion to “dismiss any complaint without hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. § 703(b).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is solely one of law, the Commission need not hold a hearing.  Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989).  Also Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).

The sole issue in this case is that the Complainant wants PPL to remove a pole that they put in Complainant’s yard.  PPL avers that the pole is in their right-of-way, and that the Commission is without jurisdiction to decide a right-of-way dispute.  

The New Matter asserts the following facts:

1. The Complaint is unrelated to electric distribution or default generation supply service provided by PPL Electric, or any other service provided by PPL Electric.
1. The sole issue raised in the Complaint pertains to the location of the distribution pole owned by PPL Electric.

1. The distribution pole in question is located entirely within a PennDOT public right-of-way.

1. The distribution pole in question was installed within the PennDOT public right-of-way in 1972.

1. PPL Electric has a statutory right to enter upon and occupy streets, highways, and other places for the transmission and distribution of electricity to or for the public.  Pa. C.S. 1511(e).

1. Although it is not the subject of the Complaint, PPL Electric notes that a guy wire supporting the distribution pole in question is located on the Complainant’s property.

1. The guy wire attached to the pole in question was installed pursuant to a valid right-of-way obtained from Complainant’s predecessor in interest in 1971.

1.  Complainant is bound by the right-of-way for the guy wire executed by Complainant’s predecessor in interest, as Complainant purchased the property subject to the right-of-way.

1. The Complainant fails to allege a violation of the Public Utility Code, 66 Pa.C.S §§ 101 et seq., the Commission’s regulations, or PPL Electric’s tariff.

1. The allegations in the Complaint relate to questions involving an alleged trespass and whether the utility facilities are located pursuant to a valid easement or right-of-way.

1. The Commission only has those duties, powers, and responsibilities as expressly, or by necessary implication, given to it by the General Assembly.  Jennifer Tomb v. PPL Electric Company, Docket No. C‑2008-2036378, 2008 Pa. PUC LEXIS 994 (December 8, 2008) (citing Rogoff v. The Buncher Company, 395 Pa. 477, 151 A.2d 83 (1959).  The Commission must act within, and not exceed, its jurisdiction.

1. The Commission has clearly stated that it is without subject matter jurisdiction to adjudicate questions involving trespass and whether utility facilities are located pursuant to valid easement or right-of-way agreements.  See, e.g. Boczar v. PPL Electric Utilities Corp., Docket No. C-20016332 (February 10, 2003); Samuel Messina v. Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00968225, 1998 Pa. PUC LEXIS 190 (September 23, 1998); Lou Amati/Amati’s Service Station v. West Penn Power Company and Bell-Atlantic-P, Inc., Docket No. C-00945842 (October 25, 1995) (the Commission ruled that questions involving trespass and whether utility facilities are located pursuant to valid easements are exclusively within the jurisdiction of the Courts of Common Pleas).

1. The Pennsylvania Supreme Court has affirmed that the Commission does not have the necessary jurisdiction to determine the scope and validity of an easement.  Fairview Water v. Pa. P.U.C., 509 PA. 384, 502 A.2d 162 (1985).

1. The allegations in the Complaint relate to whether the distribution pole is located pursuant to valid easement or right-of-way agreements is a matter exclusively within the jurisdiction of the Courts of Common Pleas.  Consequently, Complainant’s trespass claim must be dismissed for lack of jurisdiction.

1. The Complainant has failed to state a claim against PPL Electric, and the Complaint therefore should be dismissed.

New Matter Paragraphs 1-15.

The Complainant failed to file a timely reply to the New Matter, therefore, the facts above are deemed admitted.  PPL is correct.  The Commission is without subject matter jurisdiction to adjudicate a dispute over whether a utility pole is located in a valid right-of-way.  Such actions are within the exclusive jurisdiction of the Courts of Common Pleas of the Commonwealth.  Lou Amati/Amati’s Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc. Docket No. C-000945842 (Opinion and Order entered October 25, 1995); Chris N. Nicolaides v. PECO Energy Company, Docket No. C-00003326 (Opinion and Order entered April 6, 2001).

There is no other option but to grant PPL’s Preliminary Objection treated as a motion for Summary Judgment on the Pleadings.  A hearing on this matter would be a waste of time and resources and is not in the public interest.  66 Pa.C.S. § 703(b).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is solely one of law, the Commission need not hold a hearing.  Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989).  Also Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).

The Complainant is in the wrong forum and the Commission is without jurisdiction.  The Formal Complaint will be dismissed in the ordering paragraphs below.



CONCLUSIONS OF LAW

1. Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed admitted.  52 Pa.Code § 5.63(b).

1. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa.Code § 5.102 (d)(1).

1. A hearing is necessary only to resolve disputed questions of fact, and when the question presented is solely one of law, the Commission need not hold a hearing.  Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989).  Also Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).

1. The Commission is without subject matter jurisdiction to adjudicate a dispute over whether a utility pole is located in a right-of-way.  Such actions are within the exclusive jurisdiction of the courts of common pleas of the Commonwealth.  Lou Amati/Amati’s Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc. Docket No. C‑000945842 (Opinion and Order entered October 25, 1995); Chris N. Nicolaides v. PECO Energy Company, Docket No. C‑00003326 (Opinion and Order entered April 6, 2001).



ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Preliminary Objection treated as a motion for Summary Judgement on the Pleadings of PPL Electric Utilities Corporation is granted.
 
1. That the Formal Complaint of Harold Kapelan at Docket No. C‑2014-2458780 is dismissed for lack of jurisdiction.

Date:  February 24, 2015						/s/			
							Ember S. Jandebeur
[bookmark: _GoBack]							Administrative Law Judge
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