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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions[footnoteRef:1] of George Gadsden (Complainant), filed on January 22, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, issued on December 24, 2014.  The Complainant, who appeared pro se, did not serve a copy of the Exceptions on counsel representing PECO Energy Company (PECO).  As such, the Commission, by Secretarial Letter dated January 27, 2015, served a copy of the Complainant’s Exceptions on PECO.  The Secretarial Letter further directed that Reply Exceptions shall be due by February 6, 2015. [1: 		We note that the Exceptions were not filed within the required twenty-day period after the issuance of the Initial Decision; nor does the format of the Exceptions comply strictly with Section 5.533(b) of our Regulations, which requires that each exception be numbered, each finding of fact and conclusion of law to which exception is taken be identified and cited with the relevant pages in the Initial Decision.  52 Pa. Code §5.533(b).  Nevertheless, because the Complainant is not represented by legal counsel in this proceeding, we will accept the Exceptions as filed, pursuant to Section 1.2(a) of our Regulations, which mandates that our Regulations be liberally construed to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  52 Pa. Code § 1.2(a).] 


On February 5, 2015, PECO filed its Replies to Exceptions.  For the reasons stated below we shall deny the Exceptions of the Complainant and dismiss the Complaint. 

History of the Proceeding

On or about August 27, 2013, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO.  In his Formal Complaint, the Complainant alleged that there are incorrect charges on his gas and electric bill from November 2012 to September 2013.  The Complainant also requested a favorable payment arrangement.

On September 5, 2013, PECO filed an Answer denying the material allegations in the Complaint.  In its Answer, PECO averred that the Complainant contacted PECO on May 25, 2012, to dispute his high bills for gas and electric service, which he alleged was due to foreign wiring.  PECO noted that it conducted two field investigations on June 6, 2012, and on March 25, 2013, at the Complainant’s home for gas and electric services, but did not find any foreign wiring or foreign piping for electric or gas services.  During the March 25, 2013 field investigation, PECO noted that its technician also performed an appliance analysis at the Complainant’s home and that its technician found that the Complainant’s usages were within the justifiable range.

The ALJ conducted a hearing on December 23, 2013, (December 2013 Hearing).  The Complainant appeared pro se and testified in support of the Complaint.  The Complainant did not present any exhibits  PECO was represented by counsel and presented two witnesses.  However, when it was clear that PECO’s second witness did not have any personal knowledge of the case or was not directly involved in the case, the ALJ granted a continuance of the hearing so that PECO could present a witness who has direct knowledge of the case.

By Order dated December 24, 2013, the ALJ provided direction to the Parties to reschedule the proceeding for further hearing.  The Parties complied with the Order and the proceeding was scheduled for further hearing on Friday, March 28, 2014, by notice dated January 28, 2014.  However, in an e-mail dated March 28, 2014, Ms. Lee filed a motion requesting a continuance of this matter because the PECO witness could not attend due to an emergency that morning.

By Order dated March 31, 2014, the Motion was granted.  Since this was the second time that the Complainant was inconvenienced by PECO, the ALJ gave the Complainant the discretion to choose the rescheduled hearing date.  By Hearing Notice dated April 9, 2014, a further hearing was scheduled for Wednesday, July 30, 2014.  

At the further hearing conducted on July 30, 2014 (July 2014 Hearing), PECO presented its witness and a total of sixteen exhibits that were numbered PECO Exhibit 1 to 16.  At the request of PECO, the ALJ admitted into record PECO’s Exhibits 1-5, 7-9, 11-13 and 15.  At the request of the Complainant, PECO Exhibit 14 was also admitted into the record.  

The record consists of PECO’s Exhibits 1-5, 7-9, 11-15, a sixty-six page transcript from the Initial Hearing on December 23, 2013 and an eighty-eight page transcript from the Further Hearing held on July 30, 2014.  The record was closed on September 2, 2014.  

On December 24, 2014, the Commission issued the Initial Decision of ALJ Jones that dismissed the Complaint.  I.D. at 21.  As previously noted, the Complainant filed Exceptions to the Initial Decision on January 22, 2015, and PECO filed Replies to Exceptions on February 5, 2015.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 7, 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron 54 Pa. P.U.C. at 100.

The Commission explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

See, Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011) at 5, quoting Bennett v. The Peoples Natural Gas Company, Docket No. C-2009-2122979 (Order entered October 13, 2010).

With regard to Complainant’s request for a payment arrangement, Section 1405 of the Code, 66 Pa. C.S. § 1405, authorizes the Commission to investigate payment disputes and to establish payment arrangements between a public utility and its customers and applicants.

The ALJ made fifty-five Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision 

ALJ Jones dismissed the Complainant for failure of Mr. Gadsden to carry his burden of proving that there are incorrect charges on his bill.  The ALJ also found that the Complainant failed to sustain his burden regarding his request for a payment agreement.  I.D. at 20-21.

In her Initial Decision, the ALJ first addressed the Complainant’s contention that his Gas and electric bills were high during the period from November 2012 through March 2013.  The ALJ examined evidence in the case in accordance with the standards of Waldron where the Complainant may establish a prima facie case by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.

In regard to the number of occupants who lived at the service address over the disputed period, the ALJ found that the occupants at the service address included the Complainant, his girlfriend and her daughter, and Complainant’s son, on alternate weeks.  The ALJ found no evidence of a change in the occupants over the disputed period.  I.D. at 15.

	The ALJ examined the data provided by PECO regarding the Complainant’s historical energy usage at the service address.  The ALJ found that a gas house heater was the only gas appliance at the service address.  The ALJ noted that the gas heater had a capacity of 125,000 BTU with a gas utilization capacity of about 871 cubic feet per month.  Tr. 93.  The ALJ found that the gas usage during the heating season at the Complainant’s house varied between 294 CCF and 686 CCF, which was lower than the utilization capacity of 871 cubic feet per month.  I.D. at 15.

The ALJ also found that electric usage at the Complainant’s household varied between 539 kWh and 625 kWh per month, and never reached the maximum potential for electric usage of 1,140 kWh.  I.D. at 16.

Regarding the Complainant’s assertion of a foreign load, the ALJ noted that on March 15, 2013, PECO performed a passing load test for gas at the service address and found the result to be within the Commission’s guidelines.  The ALJ also noted that a passing load test conducted at a pizza shop located on the first floor above the Complainant’s home was accurate and found no foreign piping.  The ALJ also noted that a test conducted by PECO’s technician on December 11, 2013, found that both off-peak electric meter and the regular electric meter were operating within the Commission’s guidelines.  I.D. at 16, PECO Exhibits 12, 13.

The ALJ noted that the Complainant only questioned higher gas usage during winter months but the pizza shop operated all year round.  The ALJ found that the Complainant’s gas bills in the summer months were reduced to a total of 3 cubic feet (the usage data reviewed were during the period from June to September for the years 2012 and 2013,).  As a result, the ALJ opined that if the pizza shop was the foreign load on the Complainant’s gas service, then the gas usage would not be at zero or near zero from June to September in 2012 and 2013.  I.D. at 16.

The ALJ found that the reason for the abnormal high gas usage during heating season of 2012-13 when compared with heating season of 2013-14, was due to the Complainant supplementing gas heating with electric space heaters during 2013-2014.  The ALJ also noted that because of the Complainant’s supplemental usage of electric heaters, she looked at the combined usage of gas and electric during the heating season of 2012-13 and 2013-2014, and found that the usage was comparable.  I.D. at 18.

Accordingly, the ALJ concluded that the Complainant failed to sustain his burden of proof regarding his high bill allegation.  I.D. at 18. 

With regard to the Complainant’s request for a payment agreement for outstanding balance, the ALJ noted that the Complainant had a Commission-issued payment agreement on an outstanding balance as of June 14, 2013, in the amount of $3,978.82, on which he defaulted as of September 16, 2013.[footnoteRef:2]  I.D. at 19.  [2: 	The record reflects that on July 18, 2013, the Commission’s Bureau of Consumer Services issued a payment arrangement, at BCS Case No. 3100030, that required the Complainant to make monthly payments of $476.00, consisting of a regular budget amount of $409.00, plus $67.00 towards arrearages.  PECO Exhibit 3.] 


	The ALJ noted that, in accordance with 66 Pa. C.S. § 1405(d), the Commission’s authority in establishing a second payment agreement is limited if the Complainant defaulted on a previous agreement, unless the Complainant has experienced a change in income, as defined in Section 1403 of the Code as follows:

“Change in income.”  A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.  

I.D. at 19-20 (quoting 66 Pa. C.S. § 1403).  The ALJ concluded that since the Complainant did not assert that he had a change in income and also failed to provide any evidence of a change in income, the Commission is prohibited by statue to issue a payment agreement when the Complainant had defaulted on a previous Commission –issued payment agreement.  I.D. at 20.

Exceptions and Replies

		In his self-styled Exception, the Complainant states that he does not agree with the ALJ’s Initial Decision.  He submits that when he showed up at multiple hearings he was not permitted to testify completely.[footnoteRef:3]  The Complainant’s Exceptions are stated entirely in one paragraph as quoted below: [3: 	In an accompanying cover letter the Complainant requests that his late filed Exceptions be accepted even though it was filed late.  As noted, in light of the fact that the Complainant is a pro se Complainant, we will consider the Exceptions, pursuant to Section 1.2(a) of our Regulations, which mandates that our Regulations be liberally construed to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  52 Pa. Code § 1.2(a).] 


I showed to the hearings on multiples dates (four hearings) and [was] not permitted to testify completely or at all [sic] also, not able to ask questions of PECO.  PECO never showed with the proper witness who had direct knowledge of the case as a result, the judge was furious at times with PECO and stop the hearings abruptly each time.  Finally, I would also add that I am planning to file for CAP [Customer Assistance Program].  

In reply, PECO submits that there is no truth to the Complainant’s assertion that he had no opportunity to testify or to cross-examine PECO’s witnesses.  PECO also notes that the transcript for the hearing clearly shows that the Complainant had provided abundant direct testimony and elicited testimony on cross-examinations of PECO’s witnesses at both December 2013 hearing and July 2014 hearing.  PECO also notes that the ALJ had scheduled three hearings and conducted two hearings, and not four hearings, as claimed by the Complainant.

In support of its argument that the Complainant provided abundant testimony, PECO first submits that at the December 2013 hearing, the Complainant provided extensive direct testimony on the number of people residing at his home and about the appliances in use at the property, including the work and living habits of the occupants in his house.  At this time, the Complainant also testified about his specific high bill dispute he has with PECO and the conversations he has had with PECO employees.  R. Exc. at 2.  Additionally, PECO avers that the Complainant then cross examined PECO witness Mr. Michael Begley after his testimony regarding the Complainant’s account status, balance, budget billing, high bill investigation, and payment agreements.  PECO notes that the Complainant specifically asked Mr. Begley, whether PECO has any mechanism in place to alert customers of previous high bills at a property prior to the customer renting of a property like his.  Id.  PECO also notes that at the July 2014 hearing, the Complainant cross examined its witness, Mr. Thomas Lerro, who testified on the high bill field investigation and meter tests performed at the Complainant’s residence.  For these reasons, PECO asserts that the Complainant’s statement in his Exception that he had no opportunity to testify or question PECO’s witnesses is unfounded.  R. Exc. at 3.

With regard to the Complainant’s Exception that PECO did not provide a proper witness, PECO notes that at the December 2013 hearing, its high bill field technician who had performed the field visits and investigations was out on short-term disability and the field technician supervisor, Mr. Thomas Lerro was unavailable.  As a result, PECO avers that it presented acting field supervisor, Mary McQuilkin as witness.  However, since Ms. McQuilkin did not perform the field visit or was the immediate supervisor of the field technician who conducted the field visit, the ALJ rescheduled the hearing for a later date.  But on the morning of the hearing, PECO explains that Mr. Lerro was not available to testify because his wife had an emergency life-threatening heart condition and had to be taken to the hospital.  Because of the foregoing circumstances, PECO requested an emergency continuance of the hearing.  Nevertheless, contrary to the Complainant’s Exception, PECO states that Mr. Lerro later testified at the July 2014 hearing.  R. Exc. at 4-6.

With regard to the Complainant’s statement in it Exception that he intends to file for a CAP.  PECO explains that although PECO sent the Complainant a CAP application on May 31, 2013, the Complainant never completed the application and consequently was not enrolled in its CAP.  Finally, PECO avers that the Complainant failed to meet his burden of proof with regard to high gas and electric bills.  PECO contends that the record evidence demonstrates that the Complainant’s high bill and meter concerns were properly investigated and addressed.  For all of the above reasons, PECO is of the opinion that the Complainant’s Exceptions should be denied and requests that the Commission uphold the ALJ’s Initial Decision and dismiss the Complaint.  R. Exc. at 6-7. 

Disposition

Based upon our review of the record in this proceeding, we will deny the Complainant’s Exceptions and dismiss the Complaint.  First, with regard to the Complainant’s historical usage information submitted by PECO indicates that the electricity usage recorded by PECO never reached the maximum potential for gas as well as electric during the period from November 2012 through September 2013.  The ALJ noted that the Complainant admitted that during 2013-2014, that he supplemented his gas heating with electric space heaters since his gas heater were unreliable.  Because of this supplemental usage, the ALJ looked at the combined usage of gas and electric during the heating season of 2012-13 and 2013-2014 and found that the usage were comparable.  In this regard, we agree with the ALJ that the Complainant did not meet his burden of proof regarding his high bill allegations.

	With regard to the Complainant’s request for a more favorable payment agreement, the record clearly reflects that the Complainant defaulted on the Commission-issued payment arrangement that was established on July 18, 2013, at BCS Case No. 3100030.  In addition, the Complainant failed to provide any evidence of a change in income that may have qualified him for another payment arrangement.  In this regard, we agree with the ALJ that pursuant to Section 1405(d) of the Code, 66 Pa.C.S. § 1405(d), we are prohibited by statute to issue a payment agreement in this case because there is no change in income and the Complainant has defaulted on a previous Commission-issued payment agreement.  Accordingly, we shall deny the Exceptions and adopt the ALJ’s Initial Decision which dismissed the Complaint.  

Conclusion

Upon our review and consideration of the record evidence, we shall deny the Complainant’s Exceptions and uphold the ALJ’s Initial Decision consistent with the foregoing discussion; THEREFORE;

IT IS ORDERED:

1. That the Exceptions of George Gadsden filed on January 22, 2015, to the Initial Decision of Administrative Law Judge Angela T. Jones are denied consistent with this Opinion and Order. 

2. That the Initial Decision of Administrative Law Judge Angela T. Jones, issued December 24, 2014, is adopted.

3. That the Formal Complaint filed by George Gadsden against PECO Energy Company on August 27, 2013, at Docket No. C-2013-2381130 is dismissed.  

4.	That this case shall be marked closed. 
[image: ]
BY THE COMMISSION,


Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED:  April 23, 2015
[bookmark: _GoBack]ORDER ENTERED:  April 23, 2015
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