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Darnell Fassett							     F-2014-2408541

	v.

Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, issued on February 6, 2015, in the above-captioned Formal Complaint (Complaint) proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision.  



History of the Proceeding

On March 3, 2014, Darnell Fassett (Complainant or Mr. Fassett) filed a Complaint against Philadelphia Gas Works (Respondent or PGW) alleging that PGW threatened to shut off his service or has already shut off the service.[footnoteRef:2]  Mr. Fassett averred that he is unable to pay PGW’s back bill, which exceeds $5,000, for service used at his service address.  He further alleged that he was unaware that the tenant residing at his service address was not paying for the billed gas service.  According to the Complainant, if he had been aware of the situation, he would have evicted the tenant.  Mr. Fassett also requested a payment arrangement.  Complaint at 3.   [2: 	 	This Complaint was a timely appeal of an informal Bureau of Consumer Services (BCS) decision, issued on February 19, 2014, at BCS Case No. 3173873.  	] 


On March 25, 2014, PGW filed an Answer admitting that it shut off gas service at the service address and that it is requiring the Complainant to pay approximately $5,000 for service restoration.  PGW averred that on March 23, 2002, it turned off the gas service for the service address at the curb box.  It further alleged that on March 13, 2013, PGW was at the service address to investigate a gas leak and discovered a flex connector bypass and the gas service was on.  The Respondent contended that it turned off the service and removed the gas meter.  Answer at 1.     

PGW averred that on March 20, 2013, it billed the Complainant for the gas service bypass usage in the amount of $5,541 for usage from March 13, 2009, to March 13, 2013.  According to PGW, the billed usage was based on the capacity of the appliances found attached to the fuel line.  Id.  

ALJ Jones conducted an evidentiary hearing on August 20, 2014, at which the Complainant appeared pro se and presented testimony.  PGW was represented by counsel and presented two witnesses and six exhibits, which were entered into the record.  The hearing resulted in a transcript of 123 pages.  In her Initial Decision, the ALJ found that Mr. Fassett failed to satisfy his burden of proof about the amount back-billed by PGW for unauthorized usage of gas at the service address.  However, she concluded that Mr. Fassett sustained his burden of proof regarding his request for a payment arrangement.  Accordingly, the ALJ denied the Complaint, in part, and granted it, in part.  I.D. at 17-18.

No Exceptions to the Initial Decision have been filed.  

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

		Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).   While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		The ALJ made thirty-seven Findings of Fact and reached five Conclusions of Law.  I.D. at 4-9, 17.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2.d 1217 (Pa. Cmwlth. 1984).

ALJ’s Decision

In the Initial Decision, the ALJ concluded that the calculation for the back-billed gas usage over the four year period from March 13, 2009, to March 13, 2013, was reasonable.  According to the ALJ, the Complainant failed to sustain his burden, by verifiable evidence, that there was a different period for the back-billing of the unauthorized gas usage at the service address.   The ALJ did not address whether the Complainant was culpable for the unauthorized gas usage, noting that Mr. Fassett did not dispute his responsibility for the unauthorized usage at the service address.  Accordingly, the ALJ denied the Complaint regarding the dispute of the back-bill amount for the unauthorized gas service.  I.D. at 10-12.    

		Regarding the request for a payment arrangement, the ALJ noted the Commission’s authority to provide payment arrangements for customers and applicants pursuant to Section 1405(a) of the Code, 66 Pa. C.S. § 1405(a).  The ALJ determined that Mr. Fassett fit the definition of an applicant and that the Commission has not issued a prior payment arrangement.[footnoteRef:3]  I.D. at 12-13. [3:  	Under 66 Pa. C.S. § 1403, an “applicant” is defined as:

A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  The term does not include a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory.] 


		The Respondent noted that the Commission has the authority to issue a payment arrangement regardless of whether a complainant is culpable of service theft.  However, PGW argued that the Commission exercises this ability judiciously and only in situations in which the complainant is not responsible for theft or unauthorized use.  PGW Brief at 5 (citing George Crawford v. National Fuel Gas, Docket No. C-20066348 (Order entered December 6, 2007) (Crawford)).  PGW contended that Mr. Fassett had dominion and control over the service address and knew or should have known that the theft was occurring.  Thus, PGW requested the denial of a payment arrangement.  PGW Brief at 5-6.[footnoteRef:4]   [4: 	 	PGW cited to 52 Pa. Code § 56.98 which provides, in part, that a public utility may immediately terminate service for unauthorized use.  After service termination for unauthorized use, it is PGW’s policy to require full payment of charges as a condition for service restoration.  PGW stated that it does not offer payment arrangements for balances resulting from unauthorized usage.  PGW Brief at 3.  ] 

		
		The ALJ distinguished Crawford because it concerned the actions or circumstances of a “customer.”  In contrast, this proceeding involved an “applicant,” which the ALJ considered to be a substantive and meaningful distinction.  Further, the ALJ distinguished PGW’s citation to Section 56.98 of our Regulations, 52 Pa. Code 
§ 56.98, as pertaining to a company’s authority to immediately terminate service for unauthorized use.  This regulation does not prohibit a payment arrangement to restore the terminated service.  I.D. at 14.

		 Further, the ALJ found that neither PGW’s tariff nor industry standards support its policy that no payment arrangement can be implemented if unauthorized usage of gas service has occurred.  Thus, the ALJ rejected PGW’s argument that the Complainant is precluded from obtaining a payment arrangement in this proceeding.  Id. at 14-15.  

Next, the ALJ considered the Complainant’s monthly income of $671 and applied Sections 1407(a) and 1407(c)(2)(iii) of the Code, 66 Pa. C.S. §§ 1407(a) and 1407(c)(2)(iii).[footnoteRef:5]  The ALJ concluded that the Commission is authorized to require payment of a reconnection fee and to issue up to a twenty-four month payment arrangement for the outstanding balance owed.  I.D. at 15-16.   [5: 	 	Section 1407(a) provides: 
A public utility may require a reconnection fee based upon the public utility’s cost as approved by the commission prior to reconnection of service following lawful termination of the service.
Section 1407(c)(2)(iii) provides: 
A public utility may require full payment of any reconnection fees together with payment over 24 months of any outstanding balance incurred by the customer or applicant if the customer or applicant has an income not exceeding 150% of the Federal poverty level.  A customer or applicant of a city natural gas distribution operation whose household income does not exceed 135% of the Federal poverty level shall be reinstated pursuant to this subsection only if the customer or applicant enrolls in the customer assistance program of the city natural gas distribution operation except that this requirement shall not apply if the financial benefits to such customer or applicant are greater if served outside of that assistance program.
] 


The ALJ also determined that, pursuant to 66 Pa. C.S. § 1404(a.1), the Respondent is prohibited from requiring a security deposit because the Complainant is likely eligible for PGW’s customer assistance program (CAP).  I.D. at 16.  

The ALJ calculated that the Complainant owes $5,541.01 for back-billed unauthorized usage, plus $123.23 for the restoration of service fee.  The ALJ determined the monthly payment on the back-billed amount over the twenty-four month period to be $230.88 ($5,541.01/24 = $230.88).  However, the ALJ directed the Complainant to apply for PGW’s CAP in compliance with 66 Pa. C.S. § 1407(c)(2)(iii).  If the financial benefits of PGW’s CAP are greater than the payment arrangement, the ALJ directed the Respondent to implement the CAP payment arrangement.  Otherwise, the ALJ granted the payment arrangement of a monthly budget bill for current usage plus $230.88 toward his arrears.  I.D. at 17.  

Disposition

We agree with the ALJ’s decision to deny the Complaint regarding the back-billed amount.  The Complainant does not dispute that he is responsible for the unauthorized usage at the service location.  Tr. at 16.  Moreover, PGW’s calculation of the back bill was reasonable.  PGW used March 13, 2013, the date it discovered the unauthorized usage,[footnoteRef:6] as the start date of the back bill.  Tr. at 40, 69-70.  PGW could have back billed for the unauthorized usage back to May 20, 2002, the date gas service was disconnected at the service location.  Tr. at 43.  However, PGW opted to bill the customer just four years back in the interest of good customer relations.  Tr. at 63-64.  In addition, PGW’s calculation methodology was consistent with its usual practice of calculating a back bill for theft of service based on the capacity of the appliances connected to the gas line and the number of degree days during the relevant period.  Tr. at 46-49.  Therefore, the Complainant failed to meet his burden of proof regarding the amount of the back bill. [6: 	 	PGW’s theft of service investigation revealed gas present at the property and that the residence had three gas appliances – the house heater, the water heater, and the stove – all of which were operational at the time.  Tr. at 72-73.] 


We disagree, however, with the ALJ’s decision to grant a payment arrangement here.  We do not believe a payment arrangement is appropriate when the person requesting the arrangement was involved in a theft of utility service while residing at the service location.  In this case, the theft of gas service was in the form of a meter bypass.  Tr. at 69-70.  
PGW is not required under applicable law to issue an amortization/payment arrangement on amounts owed resulting from fraud or theft.  When a public utility issues a make-up bill for previously unbilled service due to a billing error, meter failure, or leakage, the utility is required under Section 56.14 of our Regulations, 52 Pa. Code 
§ 56.14, to explain the bill and to make a reasonable attempt to amortize the bill.  However, Section 56.14, does not apply when the previously unbilled service is due to fraud or theft of service.[footnoteRef:7]  Consequently, PGW is not obligated under Section 56.14 to make a reasonable attempt to amortize the back bill here. [7:  	  “[T]he regulation [Section 56.14] as it is currently written and also proposed does not include fraud and theft as triggering events.  This means a bill seeking to recover amounts that were previously unbilled because of theft or fraud have never been considered make-up bills under § 56.14 and this will continue to be the case under the proposed revisions to this section.”  Rulemaking to Amend the Provisions of 52 Pa. Code, Chapter 56 to Comply with the Provisions of 66 Pa.C.S., Chapter 14; General Review of Regulations, Docket No. L-00060182 (Revised Final Rulemaking Order entered June 13, 2011), Attachment One at 50.] 


Also, the facts in this case do not support a Commission-ordered payment arrangement.  The record indicates that the Complainant resided at the service location from 1988 until 2009.  Tr. at 10-11.  The record also indicates that PGW has no way of knowing when the theft of service actually began in this case.  Tr. at 63.  However, when asked whether the service location used gas service for the entire time that he has owned the property, the Complainant testified that it did.  This would include gas usage after service was disconnected in May 2002.  Tr. at 10.    

Meanwhile, other testimony from the Complainant asks us to believe that he lived at the service location without gas service from May 2002 until the summer of 2009, even though the house heater, hot water heater, and stove were all gas appliances.  Tr. at 16-17, 42.  Yet, the Complainant did not present any evidence showing how he managed to live at the premises for seven years without operational gas appliances.  Thus, we do not find it credible that the Complainant lived at the service location for seven years without gas service, and we believe it is reasonable to conclude that the meter bypass was installed at some point after May 2002, while the Complainant resided at the premises.  

For these reasons, we believe the Complainant is responsible for the $5,541.01 back billed amount,[footnoteRef:8] should not receive a Commission-ordered payment arrangement for the back billed amount, and is required to pay the full back-billed amount, plus the service restoration fee of $123.23, prior to restoration of gas service at the premises.  To do otherwise sends the wrong message to all other law abiding ratepayers that those who willfully misuse utility service can receive the benefit of a delayed repayment period at no interest to repay a debt arising from the misuse of service.   [8: 		 The Complainant does not dispute that he is responsible for the service address, as the owner of the property, and does not dispute that his responsibility includes checking on the gas service.  However, we do not find the Complainant responsible for unauthorized gas usage, based solely on his status as a property owner or a landlord.  Rather, we find him responsible, based upon the credible record evidence, which includes evidence that he owns the property and resided there while unauthorized gas usage occurred.  ] 


Conclusion

		Based on our review of the ALJ’s Initial Decision, the pleadings, and the applicable law, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 

		

IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Angela T. Jones, issued on February 6, 2015, is modified, consistent with this Opinion and Order.

		2.	That the Formal Complaint filed by Darnell Fassett against Philadelphia Gas Works is dismissed.

3.	 That the proceeding docketed at F-2014-2408541 shall be marked closed. 

[bookmark: _GoBack][image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  March 26, 2015

ORDER ENTERED:  April 27, 2015
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