BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Wayne Vena 						:
							:
	v.						:			C-2014-2444963
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Susan D. Colwell
Administrative Law Judge


INTRODUCTION

		This Initial Decision sustains the Complaint of a gas service customer seeking a payment arrangement under Chapter 14 of the Public Utility Code.

HISTORY OF THE PROCEEDING

		On September 14, 2014, Wayne Vena (Complainant) filed a formal Complaint against Philadelphia Gas Works (PGW or Respondent or Company) alleging that PGW had increased Complainant’s monthly billing from $68 to $322 and now was demanding $296, which amounts to an increase of over 400%, yet his income had increased only about 30%.  The Complaint is an appeal of a Bureau of Consumer Services (BCS) informal decision issued July 24, 2014, at BCS No. 3113646320 based on different information.

		The Complaint was served electronically by the Commission’s Secretary on September 29, 2014.[footnoteRef:1] [1:  	PECO has signed a waiver of the Section 702 requirements for service of formal complaints, 66 Pa.C.S.  702, and has agreed to electronic service instead under the Commission’s Waiver of 702 program.   Service is listed in the Audit History of the case as having been effected on September 29, 2014.
] 

 
		On October 20, 2014, PGW filed its Answer, which admitted an increase in its bills after Complainant’s discount due to participation in the Company’s customer assistance program, CRP, was suspended on January 8, 2014 for Complainant's failure to recertify.  The Company averred that on January 22, 2014, PGW mailed a CRP application to the Complainant.  On February 25, 2014, Complainant appeared at a PGW customer service center for re-certification and reported that his gross monthly income was $3,368.00 and there were six people in the household.  PGW determined that the CRP payment would be $346.80 monthly, which was not beneficial to the Complainant.  Instead, Complainant was enrolled in a payment agreement with a monthly payment beginning at $322 based upon the income information provided by Complainant.
 
		As of October 10, 2014, Complainant’s total balance was $1,420.51, and the last payment of $322 had posted to the Complainant’s account on July 14, 2014.
 
		This is an appeal of BCS informal decision no. 3266284, which had been based on a different income and a household of two people.
 
		A telephone hearing notice was issued on November 21, 2014, which scheduled the hearing for Monday, January 12, 2015 and assigned the case to me.  I issued a prehearing order on December 2, 2014, which sets forth some of the requirements of a formal hearing before the Commission.
 
		The hearing was held as scheduled and Complainant appeared to testify on his own behalf. His father, Anthony Vena, also testified.  PGW was represented by Laureto Farinas, Esq., who presented one witness and six exhibits, all of which were admitted to the record.
 		A transcript of 38 pages was generated and the record closed upon its receipt on February 5, 2015.  The matter is ripe for disposition.

FINDINGS OF FACT

 		1.	Complainant is Wayne Vena, 5516 Lancaster Avenue, Philadelphia PA 19131.  Tr. 7.

 		2.	Respondent is Philadelphia Gas Works, a jurisdictional public utility providing residential gas service in the Commonwealth of Pennsylvania.  
 
		3.	Complainant had been paying about $68 monthly to PGW as a participant in the CRP program.  Tr. 8.
 
		4.	Friends who had nowhere else to go were staying with him and providing him with an additional $260 monthly.  Tr. 8.
 
		5.	He receives $740 monthly in disability payments.  Tr. 8.
 
		6.	Complainant’s father lives with him.  Tr. 8.
 
		7.	The household income at the time of the hearing was:

Wayne Vena’s disability income	$740
Anthony Vena’s check		$1200
Rent					$260
Other folks’ income			$1500
Monthly income for household	$3,450
Tr. 24.
 
		8.	The household has seven people.  Tr. 20-21.
 
		9.	Jack Irizarry, customer review officer, appeared and testified on behalf of PGW.  Tr. 24, 28.
 
		10.	PGW Exhibit 1 is the Specific Service Agreement Statement of Account for this account.  Tr. 25.
 
		11.	PGW Exhibit 2 is entitled Contacts for Account, Vena, Wayne A.  Tr. 25.
 
		12.	PGW Exhibit 3 is a four-page document entitled Search for Negotiated Payment Arrangements.  Tr. 26.
 
		13.	PGW Exhibit 4 is a single-page document entitled Gas Usage Analysis.  Tr. 26.

		14.	PGW Exhibit 5 is a single-page document which is the BCS informal decision.  Tr. 26.
 
		15.	PGW Exhibit 2 shows a conversation between PGW and Complainant denoting that Complainant had reported a monthly income of $3,530 for seven in the household on October 15, 2014, which was noted as a Level 1 income for three adults.  Tr. 28-29.
 
		16.	On October 15, 2014, Complainant was advised that to enter into a payment arrangement (PAR) or to reinstate the PAR, he needed $879 or he could apply for CRP, which did not need a catch-up amount.  Tr. 29; PGW Exhibit 2.
 
		17.	Complainant was advised that he had exhausted his medical exemptions and he did not have a shut-off pending.  Tr. 29; PGW Exhibit 2.
 
		18.	A non-CRP payment arrangement would be $293 monthly.  Tr. 29.
 
		19.	Under PGW's belief that the Complaint was late-filed, Complainant would need $1,065 to catch up on the previous PUC payment arrangement at the time of the hearing, and thereafter, his monthly payment would be $240.  
Tr. 30.
 
		20.	PGW Exhibit 1 shows seven payments on the account in the 12 months prior to the hearing, plus a $400.00 payment made after this exhibit was prepared.  Tr. 31.
 
		21.	Complainant was on CRP beginning in January 2009 until suspension in January 2014, when he was removed due to failure to recertify.  Tr. 31.
 
		22.	Complainant's prior CRP bill was based on Complainant’s disability income of $701.40 monthly for one member of his household.  Tr. 32.
 
		23.	Complainant is still eligible for CRP but based on an income of $3,500 for seven people, his monthly bill would be approximately $358.00 monthly.  Tr. 32.
 
		24.	The BCS informal decision granted a payment arrangement on July 23, 2014, based on an income Level I household and an account balance of $1,317.01.  Tr. 33.

DISCUSSION

		Complainant objects to the increase in his gas bill after his income increased, which he avers is not proportionate.  He believes that the increase in his personal income is what should be considered, not the total income of the residents in his home.  

		The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.   Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854, 1950 Pa. LEXIS 316 (1950).

		Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

		The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

As the proponent of a Commission order, complainant has the burden of proof in this case.  66 Pa.C.S.A. § 332(a).

Complainant states that his gas bill had been $68.00 per month and now PGW wants to increase it by 400%.  He receives a disability check of $740.00, and his father receives a monthly check of $1,200.00, and he has a family of five staying with them right now who gives him $240.00 monthly but receives a total of $1,500.00.    	

		PGW Witness Irizarry testified that Complainant was on CRP (PGW's customer assistance program) beginning in January 2009 until suspension in January 2014 due to failure to recertify.  Tr. 31.  His prior CRP bill was based on Complainant’s disability income of $701.40 monthly for one member of his household.  Tr. 32.
 
		Complainant is still eligible for CRP but based on an income of $3,500 for seven people, his monthly bill would be approximately $358 monthly.  Tr. 32.  The BCS informal decision granted a PAR on February 24, 2014, based on a household income of $1,922 for two people in the household.  Tr. 33.  The payment plan called for the regular budget amount and $22 monthly towards an arrearage of $1,317.01.  

		According to PGW records, the February BCS-issued PAR was canceled, PGW Ex. 3.  The BCS database states that the PAR issued on July 24, 2014, is a first-time payment arrangement.  I note that PGW Exhibit 3 lists the July 24, 2014, PAR as "broken."  PGW Exhibit 1 shows that Complainant made only one payment in the latter half of 2014, in the amount of $322.00) on July 14, 2014.  

		However, whether or not this PAR was broken depends upon whether it was appealed timely.  The record has no documentation to support a finding of either timely or untimely.  Commission regulations provide an unwieldy process which is the cause of the uncertainty present in this case:

[bookmark: 56.172.]§ 56.172. Filing.
(a) A request for review of the decision of the Bureau of Consumer Services (BCS) shall be initiated in writing within 20 days of issuance. 
(b) Upon receipt of a request for review of the decision of the BCS, the Secretary of the Commission will mail a formal complaint form to the requesting person. 
(c) Within 30 days of the mailing of the formal complaint form, the party requesting review of the decision of the BCS shall file the completed complaint form with the Secretary. 
(d) Upon the filing of a formal complaint within the 30-day period and not thereafter except for good cause shown, there will be an automatic stay of the informal complaint decision. 
(e) The failure to request review of the BCS decision by filing a formal complaint within the 30-day period does not foreclose a party from filing a formal complaint at a later time except as otherwise may be provided in 66 Pa.C.S. (relating to Public Utility Code).
52 Pa.Code § 56.172.  

		As the BCS decision was dated July 24, 2014, with an implementation date of September, 2014 (PGW Ex. 5), it was mailed on that date or within a few days to Complainant with a form entitled "Notification of Intent to Appeal," which is the request for review from subsection (a), above.  The BCS decision and the accompanying form would have arrived within a few days, with the direction to return it within 20 days if Complainant wanted to proceed. See subsection (b), above.  The due date would have been roughly mid-August.

		Upon receipt of the completed Notification of Intent to Appeal form, the Secretary would have mailed a formal complaint form to the Complainant with the direction that it be completed and returned within 30 days.  That 30 day period would have run to mid-September.  This formal Complaint was filed September 14, 2014.  

		I note that the Secretary's Bureau will designate the filing of the formal Complaint form to be timely if the Complainant uses the form provided, and then labels the Complaint with an "F" rather than a "C" docket number such as the one used in this case.  The "C" dockets are used for complaints which are either not appeals from the BCS determinations, or are untimely appeals, in which case the filing office marks the complaint "untimely" at the top of the form.  However, there is also the possibility that the Complainant printed a formal Complaint form from the Commission's website and mailed that one instead of the one supplied by the Secretary's Bureau.  This "C" docket is an appeal from the BCS determination but does not have the "untimely" designation.  Without the forms or any record of the issuances, there is no way to determine whether this Complaint was timely.  There was no evidence presented regarding this issue at the hearing.  With no evidence presented to support a finding of untimely, due process requires that I give the Complainant the benefit of the doubt.   Accordingly, this Complaint will be reviewed as a timely appeal from a BCS grant of a PAR.

		I note further that the Complainant has the obligation to pay the undisputed portion of his bills during the evaluation of his informal dispute, 52 Pa.Code § 1.181, that the informal decision is not stayed until the filing of the formal complaint, 52 Pa.Code § 56.172(d), and that no payments were made during this time.  However, the PAR granted by BCS did not take effect until September 2014.  Therefore, I cannot conclude that the PAR which had been granted by the BCS was not timely appealed, nor can I conclude that it was "broken."  

		On October 14, 2014, PGW Exhibit 2 shows a conversation between PGW and Complainant denoting that Complainant had reported a monthly income of $3,530 for seven in the household on October 15, 2014, which was noted as a Level 1 income for three adults.  Tr. 28-29.
 
		At the time of the hearing, PGW testified that, to enter into a payment arrangement or to reinstate the PAR, he needed $1,065 or he could apply for CRP, which did not need a catch-up amount.  Tr. 29-30; PGW Exhibit 2.

		I have found that the appeal is timely.  Commission regulations provide that a timely appeal results in a stay of the BCS decision pending the outcome of the formal proceeding.  52 Pa.Code § 56.172(e).  Therefore, the BCS decision granting the payment arrangement is stayed, and the Complainant has not defaulted or broken the BCS decision.  

		According to the 2015 Federal Poverty Level Guidelines, Federal Register, Vol. 80, No. 15, January 22, 2015 at pp. 3236-3237, the Complainant's household income of $3,450.00 for seven people is more than 100% of the FPL but less than 150%.  This means that the Complainant can be given the maximum amount of time available under the Public Utility Code to repay the arrearage:

(b)	Length of payment agreements. – The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
	(1)	Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
* * *
66 Pa.C.S. § 1405(b)(in pertinent part).
[bookmark: _GoBack]		A review of Complainant's payment history shows that his balance was at zero as recently as December 2013, showing a good payment history.  PGW Exhibit 1 also shows that Complainant's removal from CRP, which is part of this Complaint, played a role in his accumulating an arrearage.  Return to CRP, however, at the higher income level would result in a monthly bill of $358.00.  Tr. 29.  Complainant's bill under the PAR will be his monthly budget billing plus 1/60th of his arrearage.  

		I note that, even if there is a finding that the formal Complaint was untimely filed, there exists a "significant change in circumstances" under Section 1403 because of the increase in the customer's number of dependents in the household.  66 Pa.C.S. § 1403(definitions).  This term appears in Section 1405(e):

(e)  Extension of payment agreements.—If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six month for good cause shown.
66 Pa.C.S. § 1405 (e).

		Under this section, the addition of the five additional persons in the household who are dependent upon Complainant for utility service may be construed to provide the reinstatement of the original BCS payment arrangement, which is, in fact, the same payment arrangement that is granted under this initial decision.

		Accordingly, Complainant has sustained his burden of proving entitlement to a PUC PAR and the utility shall be directed to apply the PAR to Complainant's arrearage.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over this matter.  66 Pa.C.S. §§ 703, 1405.
		2.	The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).  

		3.	As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  

		4.	The burden of proof must be carried by a preponderance of the evidence.   Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854, 1950 Pa. LEXIS 316 (1950).

		5.	Any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

		6.	The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

7.	As the proponent of a Commission order, complainant has the burden of proof in this case.  66 Pa.C.S.A. § 332(a).

		8.	Commission regulations spell out the process for a timely appeal from an informal decision of the Commission's BCS.  52 Pa.Code § 56.172.
		9.	A BCS decision is mailed on that date with a form entitled "Notification of Intent to Appeal," which is the request for review from subsection (a), above.  

		10.	Without the forms or any record of the issuances, there is no way to determine whether this appeal from a BCS informal determination was timely.  

		11.	With no evidence presented to support a finding of untimely, due process requires that this Complaint be reviewed as a timely appeal from a BCS grant of a PAR.

		12.	Complainant has the obligation to pay the undisputed portion of his bills during the evaluation of his informal dispute, 52 Pa.Code § 1.181.

		13.	The informal decision is not stayed until the filing of the formal complaint, 52 Pa.Code § 56.172(d).

		14.	According to the 2015 Federal Poverty Level Guidelines, Federal Register, Vol. 80, No. 15, January 22, 2015 at pp. 3236-3237, the Complainant's household income of $3,450.00 for seven people is more than 100% of the FPL but less than 150%.  

		15.	Complainant can be given the maximum amount of time available under the Public Utility Code, five years, to repay the arrearage.  66 Pa.C.S. § 1405(b).

		16.	Complainant has experienced a "significant change in circumstances" under Section 1403 because of the increase in the customer's number of dependents in the household.  66 Pa.C.S. § 1403(definitions).  

		17.	The Commission may reinstate the payment arrangement and extend its length for an initial period of six months if the customer experiences a significant change in circumstances.  66 Pa.C.S. § 1405 (e).



ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint filed by Wayne Vena against Philadelphia Gas Works at Docket No. C-2014-2444963, is sustained.

		2.	That Philadelphia Gas Works shall bill Wayne Vena by adding 1/60th of his arrearage to his monthly budget billing until his arrearage is paid in full or is superseded by: (a) his placement on the customer assistance program; or (2) another payment arrangement between Wayne Vena and Philadelphia Gas Works.

		3.	That as long as Wayne Vena makes his monthly payments on time and in full, Philadelphia Gas Works shall not terminate service based on his arrearage.

		4.	That the Secretary mark this docket closed.


Dated:	April 20, 2015						/s/				
							Susan D. Colwell	
							Administrative Law Judge		
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