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PECO Energy Company (“PECO”) has filed a Motion for Judgment on the Pleadings, referencing 66 Pa.C.S. Section 1405(c), and seeking dismissal of the Complaint.  Complainant seeks a payment arrangement for Customer Assistance Program (“CAP”) arrearages.  Section 1405(c) provides that the Commission cannot award a payment arrangement for amounts owed under CAP.  This initial decision grants the Motion for Judgment on the Pleadings and dismisses this action.
HISTORY OF THE PROCEEDING


On October 16, 2014, Rasheda Montgomery (“Complainant”) filed a formal complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  This was a timely appeal of Bureau of Consumer Services Case Number 3259115.  Checked on the Complaint form were the statements “The utility is seeking to shut off my service or has already shut off my service” and “I would like a payment arrangement.”  There are no specific allegations regarding the service and the only remedy sought by Complainant is a payment arrangement.


On October 24, 2014, Shawane Lee, Esquire, counsel for PECO, filed an Answer, New Matter and Notice to Plead.  All major allegations were denied and PECO noted that Complainant was enrolled in the CAP program.  In the New Matter, PECO stated that the entire outstanding balance was comprised of CAP arrears.  Complainant did not file a response to the New Matter. 


The matter was set for hearing.  A Hearing Notice and a Prehearing Order were mailed to Complainant. 



On January 28, 2015, PECO filed the instant Motion for Judgment on the Pleadings (JOP).  Attached to the JOP are four exhibits:



JOP 1 – Account Activity Statement – starting 5/28/13


JOP 2 – Account Activity Statement –starting 3/19/14


JOP 3 – Bureau of Consumer Services Decision 10/24/14


JOP 4 – Bureau of Consumer Services Decision 10/22/14



No response to the motion was filed by Complainant. 



The motion is ready for decision.
FINDINGS OF FACT


1.
Complainant, Rasheda Montgomery, resides in Philadelphia, Pennsylvania (“service address”) where she receives electric services from PECO, Account Number 87582-05086.


2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric and gas services in the Commonwealth of Pennsylvania.


3.
On October 16, 2014, Rasheda Montgomery filed a formal Complaint against PECO Energy Company.


4.
Complainant seeks a payment arrangement for her outstanding PECO balance.



5.
On October 24, 2014, Shawane Lee, Esquire, counsel for PECO, filed an Answer, New Matter and Notice to Plead.  



6.
Complainant does not contest the service provided or balance owed. 


7.
On January 28, 2015, PECO filed the instant Motion for Judgment on the Pleadings.  


8.
Complainant did not file a response to the New Matter or Motion for Judgment on the Pleadings. 



9.
The amount Complainant owes PECO and for which she seeks a payment arrangement is comprised of CAP arrearages only. 
DISCUSSION


Commission regulations permit any party to a proceeding to move for judgment on the pleadings.  Section 5.102 of Title 52 of the Pennsylvania Code states, in relevant part, 

§ 5.102.  Motions for summary judgment and judgment on the pleadings.
  (a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.
  (b) Answers.  An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion.  The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions.
* * *
  (d) Decisions on motions.
  (1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.
* * *

  (3) Form of decision.  The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in § 5.533 (relating to exceptions).  Denial of a motion will be in the form of a written order.

52 Pa.Code §§ 5.102(a), (b) and (d).


The moving party bears the burden of showing that no genuine issue of material fact exists and that the movant is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  The presiding officer will grant a motion for judgment on the pleadings, if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).


Judicial economy is served by avoiding a hearing where no factual dispute exists.  52 Pa.Code § 5.102.  If no factual issue pertinent to the resolution of the case exists, a hearing is unnecessary.  Lehigh Valley Power Committee v. Pa. Pub. Util. Comm'n, 563 A.2d 557 (Pa. Cmwlth. 1989).


Complainant filed no response to the Motion.  No factual dispute exists here and therefore no genuine issue of material facts.  Complainant does not question the quality of service and does not contest the balance owed.  Complainant also does not dispute PECO’s New Matter assertion that Complainant’s entire balance is comprised of CAP arrears.  Neither does Complainant oppose that assertion in the Motion for Judgment on the Pleadings.  


Chapter 14 of the Public Utility Code Section 1405(c) states, 

  (c) Customer assistance programs. - Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.



Complainant’s sole requested relief is a Commission-ordered payment agreement on her balance.  The balance was accumulated entirely under the CAP program.  Section 1405(c) prohibits the Commission from ordering a payment arrangement for CAP arrearages.  Given that, the Commission can grant no relief to the Complainant.  Therefore, a hearing is not necessary to the public interest and granting PECO’s motion is appropriate.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.


2.
The party filing the Motion bears the burden of proving that the Complaint presents no factual dispute and the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  66 Pa.C.S. § 332(a).


3.
The Commission is prohibited from ordering a payment agreement for CAP arrearages.  66 Pa.C.S. § 1405(c).
ORDER


THEREFORE,


IT IS ORDERED:


1.
That the Motion for Judgment on the Pleadings filed by PECO Energy Company against Rasheda Montgomery at Docket No. C-2014-2436164, is granted.


2.
That the case captioned Rasheda Montgomery v. PECO Energy Company, filed at Docket No. C-2014-2436164, is dismissed.


3.
That the Secretary's Bureau shall mark the formal Complaint at Docket No. C-2014-2436164 closed.
DATE:
     February 24, 2015  



/s/












Darlene Heep








Administrative Law Judge

6

