BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427657
							:
IDT Energy, Inc.					:



[bookmark: _GoBack]ORDER
GRANTING PETITION TO INTERVENE


On June 20, 2014, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “the Joint Complainants”) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against IDT Energy, Inc. (IDT or “the Company”), at Docket Number C-2014-2427657.  The Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates charged by IDT, including approximately 47 formal complaints filed by consumers at the Commission.  As a result, the Joint Complainants averred seven separate counts against IDT, including, but not limited to, making misleading and deceptive promises of savings, slamming, lack of good faith handling of complaints and failing to provide accurate pricing information.  The Joint Complainants made several requests for relief, including providing restitution and prohibiting deceptive practices in the future.

On July 10, 2014, IDT filed an Answer and New Matter in response to the Complaint.  In its Answer, IDT admitted or denied the various averments made by the Joint Complainants.  In particular, IDT specifically denied that its employees, agents and/or representatives have engaged or continue to engage in activities that are fraudulent, deceptive or in violation of the Commission’s regulations and orders or the Unfair Trade Practices/Consumer Protection Law.  In its New Matter, IDT averred, among other things, that customers received high bills in January and February of 2014 because of volatility in the wholesale energy market resulting from the very cold weather that resulted in record breaking use of natural gas and electricity.  IDT provided additional averments and concluded by requesting that the Complaint be dismissed with prejudice.

Subsequently, the procedural history of this Complaint has been quite extensive.  Various pleadings have been filed, including Preliminary Objections and Answers to Preliminary Objections.  On August 20, 2014, an Order Granting in Part and Denying in Part Preliminary Objections was issued striking one Count in its entirety and one Count in part.  Additionally, two Petitions for Interlocutory Review of Material Question were filed with the Commission, one of which was answered via Order entered December 18, 2014, and the procedural schedule has been modified multiple times.

On April 8, 2015, Anthony Ferrare filed a Petition to Intervene and Public Statement seeking intervention in this proceeding.  In his Petition to Intervene, Mr. Ferrare stated that he is seeking to intervene into this proceeding to protect his rights and the rights of all other customers who have contracted with IDT, noting that he is a plaintiff in a lawsuit seeking damages for himself and all others similarly situated in the United States District Court for the Eastern District of Pennsylvania.  Mr. Ferrare provided additional detail in his Public Statement regarding his intervention, including that he believes he is uniquely situated to protect the interests of other individuals in the Commonwealth who have similarly contracted with IDT.  Mr. Ferrare attached a copy of the Complaint filed in District Court.

On April 28, 2015, both IDT and the Joint Complainants filed an Answer to Mr. Ferrare’s Petition to Intervene.  The Commission’s Bureau of Investigation and Enforcement (I&E), an intervenor in this case, filed a letter indicating it had no response to the Petition.  In its Answer, IDT argued that Mr. Ferrare’s Petition should be denied because he has not shown good cause for the lateness of his Petition, is not permitted to represent the interests of other consumers and has not identified any interest of his that will be affected by Commission action that is not already adequately represented.  Similarly, in their Answer, the Joint Complainants argued that the Petition should be denied because Mr. Ferrare’s interest in protecting his rights in the class action is not directly affected by an action of the Commission in this proceeding and because Mr. Ferrare may not intervene on behalf of other customers similarly situated.

Mr. Ferrare’s Petition to Intervene is ready for disposition.  For the reasons discussed further below, the Petition will be granted.  In light of the existing procedural juncture of this case, modifications to the existing procedural schedule are required to accommodate the acceptance of testimony from Mr. Ferrare, and IDT’s response, while maintaining the existing hearings set for September 8-11, 2015.  As a result, the parties will be given ten (10) days to propose agreed upon modifications to the procedural schedule to allow for such accommodation or submit the contrasting proposals for our disposition.

Section 5.72 of the Commission’s regulations governs intervention.  This Section provides that “a petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.”  52 Pa.Code 
§ 5.72(a).  Section 5.72 also provides that the right or interest supporting intervention may be one of the following:

(1) A right conferred by statute of the United States or of the Commonwealth.

(2) An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.

(3) Another interest of such nature that participation of the petitioner may be in the public interest.

52 Pa.Code § 5.72(a)(1)-(3).  Commission regulations also govern the form, content and timing of Petitions to Intervene.  

In particular, Section 5.74 provides deadlines by which Petitions to Intervene shall be filed.  This includes filing the Petition no later than the date fixed for the filing of responsive pleadings in an order or notice with respect to the proceedings and no later than the date fixed for filing protests as published in the Pennsylvania Bulletin.  52 Pa.Code § 5.74(b)(1)-(2).  Both of these provisions, however, include “absent good cause shown” provisions that allow for exceptions to the regulations under certain circumstances.  Id.; see also, 52 Pa.Code § 5.74(c) (“intervention will not be permitted once an evidentiary hearing has concluded absent extraordinary circumstances.”) (emphasis added);  Pennsylvania Public Utility Comm’n, Bureau of Investigation and Enforcement v. West Penn Power Co., Docket No. C-2012-2307244, Opinion and Order (entered Aug. 29, 2013) (West Penn) (“The Commission has been liberal in interpreting this ‘good cause’ requirement, particularly where the grant of intervention will not delay the orderly progress of the case, significantly broaden the issues or shift the burden of proof.”).

In this case, we find that there is good cause that warrants granting the Petition to Intervene and allowing Mr. Ferrare’s participation in this proceeding at this juncture.  The impact of variable rate services on consumers throughout Pennsylvania has been extensively examined by the Commission, the Pennsylvania General Assembly, the Pennsylvania Attorney General and the Pennsylvania Office of Consumer Advocate, among others, especially in light of the dramatic spikes in energy bills caused by the extreme cold temperatures experienced during the winter of 2014.  As a result of the dramatic spikes in energy bills, the Commission received approximately 10,000 contacts from consumers, the vast majority of whom enrolled in variable rate service, with concerns about energy supply prices, including approximately 6,000 consumers who filed an informal complaint with the Commission’s Bureau of Consumer Services.[footnoteRef:1]  As a result of this flood of Complaints, the Commission conducted an investigation on variable rate contracts for energy services that resulted in the implementation of rule changes regarding, among other things, reducing the time it takes to change alternative suppliers and adopting new requirements for supplier disclosure statements.  Mr. Ferrare’s Petition is consistent with this history and supports finding that there is good cause to grant intervention. [1:  	See, PUC Accelerates Switching Times for Electricity Supply, Press Release (dated April 3, 2014), available at: http://www.puc.state.pa.us/about_puc/press_releases.aspx?ShowPR=3332.] 


In contrast, the arguments in favor of denying the Petition submitted by IDT and the Joint Complainants will be rejected.  For example, both IDT and the Joint Complainants argued that Mr. Ferrare’s Petition should be denied because he has no interest that will be directly affected by the outcome of this proceeding.  However, Mr. Ferrare attached to his Petition to Intervene a copy of his complaint filed in the District Court.  That complaint explains that Mr. Ferrare enrolled as an IDT customer in August, 2013 and has incurred hundreds of dollars of overcharges for service rendered from January, 2014 to March, 2014, noting that during some of those months, IDT charged a per kilowatt rate nearly 300% the market rate.  Mr. Ferrare provided specific details regarding the rates he was charged.  These allegations are similar to the allegations in the Complaint brought by the Joint Complainants against IDT in this proceeding.  Therefore, Mr. Ferrare has an “interest” in this proceeding that is substantial, immediate and direct, as is required for standing, sufficient to warrant granting his intervention at this time.  

With regard to Mr. Ferrare’s ability to represent consumers other than himself, the Joint Complainants and IDT are correct that Mr. Ferrare is not permitted to represent the interests of other customers.  Mr. Ferrare’s involvement cannot be on behalf of “all others similarly situated,” as is possible in proceedings brought before a Court of Common Pleas.  Section 701 of the Public Utility Code provides that any person may complain in writing to the Commission regarding the acts or omissions of a public utility.  66 Pa.C.S. § 701.  Nothing in Section 701 or any other section of the Public Utility Code, however, allows for the filing of class action complaints.  In the absence of statutory authority, the Commission cannot entertain class action complaints.  Furthermore, Commission regulations allow individuals to represent themselves but they cannot be represented by people who are not attorneys.  52 Pa.Code §§ 1.21(a) and 1.22(a);  see also, William MacLuckie v. Palmco Energy PA, LLC, Docket Number C-2014-2402558, Opinion and Order (entered December 4, 2014).  To the extent that Mr. Ferrare seeks to pursue additional issues on behalf of others he believes are similarly situated, that matter is beyond the scope of this proceeding and will be left for the District Court to address.

Finally, IDT’s argument in its Answer that Mr. Ferrare has not provided any good cause for excusing his lateness of his Petition will also be rejected.  In granting intervention, however, Mr. Ferrare will be required to take the case as it currently stands.  IDT is correct that intervenors generally take the record as they find it at the time of intervention.  West Penn, at 11, citing, Final Rulemaking for the Revision of Chapters 1, 3 and 5 of Title 52 of the Pennsylvania Code Pertaining to Practice and Procedure Before the Commission, Docket No. L-00020156, Order (entered Jan. 4, 2006).  In this case, although more than 100 pieces of consumer testimony have been admitted into the record, the remaining procedural schedule allowing for expert testimony continues with hearings scheduled for September, 2015.  As a result, there is ample time for Mr. Ferrare to submit pre-served, written testimony, for IDT to file a response and for the testimony to be submitted into the record of this proceeding, subject to cross-examination and timely objections.  The parties will be directed to establish a schedule for such purposes without delaying the hearings scheduled for September, 2015.  If the parties are unable to agree to a schedule, they are directed to provide us with the contrasting proposals for our disposition.

As such, Mr. Ferrare’s Petition to Intervene will be granted.  Good cause exists to grant intervention and granting intervention at this time will not delay the orderly progress of the case, significantly broaden the issues or shift the burden of proof.  The parties are directed to propose within ten (10) days a revised procedural schedule that will allow for Mr. Ferrare to provide pre-served, written direct testimony and IDT to respond to it in sufficient time so that the hearings scheduled for September 8-11th are not altered.  If the parties cannot agree to a revised procedural schedule, the parties are directed to submit the contrasting proposals for our disposition.


ORDER

THEREFORE,

IT IS ORDERED:

1. That the Petition to Intervene filed by Anthony Ferrare on April 8, 2015 in the above captioned proceeding is hereby granted.

2. That the parties are directed to propose within ten (10) days a revised procedural schedule that will allow for Mr. Ferrare to provide pre-served, written direct testimony and IDT to respond to it in sufficient time to not alter the hearings scheduled for September 8-11th or submit the contrasting proposals for our disposition if the parties cannot agree to a revised procedural schedule.



Date: May 1, 2015										
					Elizabeth Barnes
					Administrative Law Judge



												
					Joel H. Cheskis 
					Administrative Law Judge
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