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OPINION AND ORDER


BY THE COMMISSION:


	Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration and Clarification (Petition) filed by NRG Power Midwest LP, NRG Energy Center Pittsburgh LLC, and Reliant Energy Northeast LLC (collectively, the NRG Companies or NRG) on December 1, 2014, seeking reconsideration of our Opinion and Order entered on November 13, 2014 (November 2014 Order), in the above-captioned proceeding.  By Order entered December 4, 2014, we granted the Petition pending further review of, and consideration on, the merits.  On December 11, 2014, Answers to the Petition were filed by Duquesne Light Company (Duquesne or the Company) and the Beaver Falls Municipal Authority (BFMA or the Authority).  For the reasons set forth herein, we shall deny the Petition filed by NRG. 

History of the Proceeding

		On August 2, 2013, Duquesne filed Supplement No. 81 to Tariff Electric – Pa. P.U.C. No. 24 (Supplement No. 81) to become effective October 1, 2013.  Duquesne proposed a general increase in electric distribution rates to produce additional annual operating revenues of approximately $76.3 million, or an overall increase of 17.6% in annual distribution revenues.  By Order entered September 26, 2013, the Commission suspended the effective date of Supplement No. 81 by operation of law for six months or until May 1, 2014, and instituted an investigation into the lawfulness, justness, and reasonableness of the Company’s proposed and existing rates, rules and regulations.  

	On October 28, 2013, NRG filed a Formal Complaint (Complaint).  In the Complaint, NRG alleged, inter alia, that Duquesne’s Rider No. 18 – Rate for Purchase of Electric Energy from Customer-Owned Renewable Resources Generating Facilities (Rider No. 18), may be discriminatory under state law and requested that the Commission investigate this particular tariff provision to ensure that the terms, conditions, and electric energy purchase price continue to be just, reasonable, and non-discriminatory.  NRG Complaint at ¶ 11.  In direct testimony, NRG averred that the current tariffed price of $0.06/kWh was stagnant and outdated in light of today’s regulatory scheme in Pennsylvania and may be discriminatory under Section 1304 of the Public Utility Code (Code), 66 Pa. C.S. § 1304. NRG requested that as part of the base rate case Duquesne be required to revise Rider No. 18 to reflect a new purchase price for the affected contracts based on the locational marginal price in the Duquesne Zone.  NRG Midwest St. 1 at 4-5, 7.  In surrebuttal testimony, NRG requested that we either revise the wholesale purchase power price in Rider No. 18 or eliminate Rider No. 18 entirely.  NRG Midwest St. 1-S at 6, 8, 9, 12.

		On November 12, 2013, Duquesne filed an Answer to NRG’s Complaint and Preliminary Objections claiming that:  (1) the Complaint is beyond the scope of the instant base rate proceeding; (2) NRG failed to join parties indispensable to the claims regarding the Public Utility Regulatory Policies Act of 1978 (PURPA), 16 U.S.C. §824a-3 (as amended), rates paid under Rider No. 18; and (3) the relief NRG requested is beyond the Commission’s jurisdiction.  On November 22, 2013, NRG filed an Answer to Duquesne’s Preliminary Objections.  The presiding Administrative Law Judge (ALJ) assigned to this proceeding denied NRG’s Preliminary Objections by Interim Order dated December 2, 2013.

		On December 13, 2013, Duquesne filed a Petition for Interlocutory Review and Answer to Material Questions (Material Question Petition) pertaining to issues associated with NRG’s Complaint.  In that petition, Duquesne sought interlocutory Commission review and answer to the following Material Questions:

(1)  Whether NRG’s Complaint must be dismissed for failure to join the affected [Qualifying Facilities (QFs)][footnoteRef:1] as necessary and indispensable parties; and  [1:  	A Qualifying Facility is a cogeneration or small power production facility.] 


(2)  Whether the PUC lacks authority to change the wholesale PURPA rate set forth in Rider No. 18? 

Duquesne requested that the Commission answer the Material Questions in the affirmative.  Material Question Petition at 2.  Also on December 13, 2013, Duquesne filed a Motion to Sever the Rider No. 18 portion of NRG’s Complaint from the base rate proceeding.  

		The ALJ denied the Motion to Sever on the second day of hearings, December 17, 2013.  Evidentiary hearings were held before the ALJ on December 16, 17, and 20, 2013, at which the parties’ testimonies and exhibits were admitted into evidence.  At the hearings, the ALJ was advised that all parties except NRG had reached a settlement on all base rate issues, and that the only issues remaining for decision were those issues raised by NRG.  Tr. at 71.  

	On December 23, 2013, Duquesne and BFMA each filed a Brief in Support of the Material Question Petition; NRG filed a Brief in Opposition.  On January 6, 2014, Duquesne, BFMA, NRG, the Commission’s Bureau of Investigation & Enforcement (I&E), and the Office of Consumer Advocate (OCA) filed Main Briefs.  On January 17, 2014, Duquesne, I&E, the OCA, BFMA, and NRG filed Reply Briefs.

	On January 16, 2014, Duquesne, I&E, the OCA, the Office of Small Business Advocate (OSBA), the Coalition for Affordable Utility Service and Energy Efficiency in Pennsylvania (CAUSE-PA), Duquesne Industrial Interveners (DII), Citizens for Pennsylvania’s Future (PennFuture), and United States Steel Corporation (U.S. Steel) (collectively “Joint Petitioners”) filed a Joint Petition for Approval of Non-Unanimous Settlement (Settlement) of base rate case related issues.  Other parties, including the Community Action Association of Pennsylvania (CAAP); Citizen Power, Inc. (Citizen Power); Interstate Gas Supply, Inc. (IGS); the International Brotherhood of Electrical Workers, Local 29 (IBEW); and BFMA indicated they did not oppose the Settlement.  In their Main Brief, the NRG Companies had reserved the right to oppose the Settlement.  The Settlement provided for, inter alia, increases in rates designed to produce a net increase in annual distribution operating revenues of $48 million to become effective for service rendered on and after May 1, 2014.  

	On January 30, 2014, NRG filed Objections to the Settlement on the basis that it did not address NRG’s concerns about Rider No. 18.  On February 4, 2014, Duquesne, U.S. Steel, BFMA, and the OCA filed responses to NRG’s Objections.

	On February 6, 2014, the Commission entered an Order declining to answer the material questions raised in Duquesne’s Material Question Petition and returned the matter to the Office of Administrative Law Judge.[footnoteRef:2]  By Interim Order issued February 7, 2014, the ALJ admitted the Settlement into the record and closed the record.  [2:  	By Secretarial Letter issued January 9, 2014, the Commission had waived the thirty-day consideration period set forth in Section 5.303 of its Regulations, 52 Pa. Code § 5.303, in order to provide adequate time for a thorough review of the Material Questions.  ] 


	On March 22, 2014, the ALJ, via e-mail, informed counsel for the active parties that he would reconsider an earlier motion from the Company to sever the Rider No. 18 issues due to the complexity of the issues involved, if such motion were filed by March 25, 2014.  On March 25, 2014, Duquesne filed a Motion to Sever from the base rate proceeding the Rider No. 18 portion of NRG’s Complaint (Motion to Sever).  Duquesne requested that the Rider No. 18 portion of the Complaint be resolved in a Recommended Decision separate from the base rate increase Settlement.  On March 26, 2014, NRG filed an Answer to Duquesne’s Motion opposing the severance of the Rider No. 18 issues.  Also, on March 26, 2014, the BFMA filed an Answer to the Motion to Sever.

	By Interim Order issued on March 27, 2014, the ALJ reopened the record to reconsider the Company’s Motion to Sever and related Answers and granted the Motion to Sever.  The record was again closed on March 27, 2014.
 
	The ALJ’s Recommended Decision with respect to the base rate filing was issued on March 28, 2014.  The ALJ recommended approval of the Settlement as in the public interest and further recommended that the Rider No. 18 portion of the NRG Companies’ Complaint be held in abeyance by the Commission for resolution in a separate decision.  The ALJ concluded that there was a sufficient record to resolve the Rider No. 18 issues in a separate Recommended Decision.

	The NRG Companies filed Exceptions to the March 28, 2014, Recommended Decision on April 4, 2014.  Replies to Exceptions were filed on April 11, 2014, by Duquesne and BFMA.  On April 23, 2014, the Commission issued an Opinion and Order adopting the ALJ’s Recommended Decision to approve the Settlement and hold in abeyance the Rider No. 18 issues for resolution in a separate Recommended Decision.

	The ALJ’s Recommended Decision regarding NRG’s Complaint against Rider No. 18 was issued on June 4, 2014.  In that Recommended Decision, the ALJ recommended that NRG’s Complaint be sustained, finding that Rider No. 18 is non-compliant with the Commission’s current regulatory scheme and is contrary to the public interest.  The ALJ further recommended that Duquesne’s Rider No. 18 be stricken as not in the public interest, or in the alternative, that Duquesne be required to file a proposed revised tariff that is just, reasonable, non-discriminatory, and in the public interest.

	Duquesne and BFMA filed Exceptions to the Recommended Decision on June 19, 2014.  NRG filed Replies to Exceptions on June 26, 2014.  

	On November 13, 2014, we issued the November 2014 Order resolving NRG’s Complaint against Rider No. 18 by reversing the Recommended Decision of the ALJ and granting the Exceptions filed by Duquesne and the BFMA.  

As stated previously, NRG filed the Petition on December 1, 2014.  We granted reconsideration, pending review of and consideration on the merits, on December 4, 2014.  Answers were filed by Duquesne and the BFMA on December 11, 2014.  

Discussion

Legal Standards

We note that any issue or argument that we do not specifically address has been duly considered and will be denied without further discussion.  It is well‑settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Subsections 703(f) and (g) of the Code, 66 Pa. C.S. §§ 703(f) and (g), relating to rehearings and the rescission and amendment of orders, establish a party’s right to seek relief following the issuance of our final decisions.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

A petition to amend or rescind a final Commission order may be granted only judiciously and under appropriate circumstances because such an action results in the disturbance of final Commission orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  The standards for granting a petition for reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982) (Duick):  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part. In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was said that ‘[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.’ What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission. Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error. 


Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  

		Thus, under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior order in whole or in part.  Such petitions are likely to succeed only when they raise new and novel arguments not previously heard or considerations that appear to have been overlooked or not addressed by the Commission.   

 November 2014 Order

	In his Recommended Decision, the ALJ characterized the core issue presented in NRG’s Complaint against Rider No. 18 as whether that rider, established in 1981, remained compliant with the current Pennsylvania statutory law and regulatory scheme in light of the restructuring of the electric industry in Pennsylvania pursuant to the Electricity Generation Customer Choice and Competition Act (Electric Competition Act), effective January 1, 1997, 66 Pa. C.S. §§ 2801 – 2815 (as amended).  

	Focusing on the fact that the pricing term applicable for the power purchased under the Purchased Power Agreements (PPAs) was included in a state tariff, the ALJ concluded that Duquesne’s and the BFMA’s arguments that the Commission lacked jurisdiction to change the effective rate under the PPAs were misplaced.  With respect to the arguments that long-standing case law established the premise that, once approved, the Commission could not revisit the price based upon changes in the state market or regulatory laws, the ALJ found those cases distinguishable because in those cases there was a stated effective period for the contract based on a term of years, the purchased power price was contained directly in the contract, and the Commission had approved the entire contract not just the pricing term.  The ALJ also rejected the argument that the price had been “locked-in” and therefore was no longer subject to change because he concluded that it had been changed in the past.  November 2014 Order at 25-28. 

	Turning to the rate approved in Rider No. 18, the ALJ concluded that that rate was no longer just and reasonable because it exceeded the calculated avoided cost when approved, and when compared to today’s market rates, the rate exceeded the current PJM day-ahead locational marginal prices for energy.  Thus, concluded the ALJ, the rate in Rider No. 18 conflicted with current Pennsylvania law under both the Electric Competition Act and the Alternative Energy Portfolio Standards Act, 73 P.S. §§ 1648.1 – 1648.8 (AEPSA).  

	The ALJ’s conclusion aligned with NRG’s arguments.  As we noted in the November 2014 Order, NRG had consistently contended that the current avoided cost rate could not withstand scrutiny under today’s state laws and regulatory climate:

In its direct testimony, the NRG Companies asserted that the current tariffed price of six cents per kWh was stagnant for thirty-two years and was established in Pennsylvania’s “pre-restructured market[,]” may constitute “an indirect form of rate discrimination” among customer-generators in violation of “Section 1304 of the Public Utility Code,” and appeared “to be an outdated remnant of a prior regulatory scheme [which] has been largely displaced by the Electricity Customer Choice and Competition Act in 1996 and the Alternative Energy Portfolio Standards Act in 2004.” NRG Midwest St. 1 at 4-5. NRG requested that “in connection with the present base rate case” Duquesne be required to revise Rider No. 18 to reflect a new purchase price for the affected contracts based on the locational marginal price in the Duquesne Zone.  Id. at 7.

	In surrebuttal testimony, the NRG Companies continued their assertion that Rider No. 18 is an “outdated tariff provision” that is “simply inconsistent with,” “unsupported by the current regulatory scheme,” and “has been preempted and superseded by an act of the Pennsylvania Legislature” and requested that the Commission either revise the wholesale purchase power price in Rider No. 18 or eliminate Rider No. 18 entirely.  NRG Midwest St. 1-S at 6, 8, 9, 12.

November 2014 Order at 21 (note omitted).  In apparent consideration of NRG’s argument that the PPAs had no specified end date, the ALJ, sua sponte concluded that the purchased power rate in Rider No. 18 was therefore intended by the QFs to be an “as available” rate to be determined under current conditions and laws at the time the power is delivered.  November 2014 Order at 29-31.

	We granted the Exceptions of Duquesne and the BFMA and reversed the ALJ’s recommendation. As an initial matter, we found that PURPA preempted our jurisdiction to revisit the applicable terms approved for the PPAs for the purpose of revising the purchased purchase price to comport with current state law. We reached this conclusion despite the fact that the price for the QF purchased power was contained in a state tariff.  Given the development of a full evidentiary record and the presentation of legal arguments by parties in both briefs and exceptions, however, we also found that the purchased power price reflected in Rider No. 18 continued to reflect a just and reasonable long-term avoided cost rate as required under PURPA.  

	We commenced our analysis in our November 2014 Order by reviewing the lengthy legislative and judicial history developed since PURPA’s enactment in 1978.  Reviewing the law itself, we found that PURPA set forth a comprehensive scheme that required public utilities to purchase energy and capacity from “qualifying facilities” or QFs, at their incremental or avoided costs.  16 U.S.C. §§ 824a-3(a) and (b).  The incremental cost of alternative energy was defined as “the cost to the electric utility of the electric energy which, but for the purchase from [the QF], such utility would generate or purchase from another source.” 16 U.S.C. § 824a-3(d).  Critical to our state review of Rider No. 18 under NRG’s claims under the Electric Competition Act was the provision in PURPA that exempted QFs “from State laws and regulations respecting the rates, or respecting the financial or organizational regulation, of electric utilities” to encourage this independent production. 16 U.S.C. § 824a-3(e). 

These statutory provisions were implemented through Federal Energy Regulatory Commission (FERC) regulations, which were codified at 18 C.F.R. Pt. 292.  Summarizing the pertinent parts of these regulations, we concluded that FERC established parameters applicable to rates for QF purchases, including the following: (1) Utilities could not be required to pay more than the avoided cost but could, with the QF, negotiate any price or term; (2) to the extent practical, consideration was to be given to the encouragement of QF production and reduction of fossil fuel use; (3) rates based upon avoided costs estimated to be incurred over the term of a contract or other legally enforceable obligation did not have to match avoided costs as they would be calculated at the time the power was delivered; (4) a standard, i.e. tariffed, rate was required for small QFs and allowed for others; (5) QFs had the option to choose to deliver power as it became available for purchase or under a legally enforceable obligation, and QFs that chose the latter had the further option to calculate avoided costs at the time of delivery or at the time the obligation was incurred; and (6) an acceptable measure of avoided cost is the cost a utility would incur from the purchase of energy or capacity from another source.  Our Regulations implementing FERC’s rules essentially tracked those requirements.  November 2014 Order at 9-14.

We found that state authority to revisit previously approved QF purchased power prices on the basis of regulatory or market changes was the subject of substantial review and critical analysis following the enactment of PURPA.  For the most part, however, this critical analysis was subsequent to Duquesne’s implementation of Rider No. 18 and the structure of the subject PPAs.  Under a broad array of cases, most notably Freehold Cogeneration Assocs. L.P. v. Board of Regulatory Comm’rs, 44 F.3d 1178 (3d Cir. 1995) (Freehold) but also including a number of our own Pennsylvania Court and Commission decisions, we found unequivocally that PURPA prohibited state “utility-type” regulation of QF rates, including specifically the reconsideration of rates based upon changes in either the market or state law.  November 2014 Order at 45-59.  

We reviewed case law including challenges to QF power production under PURPA that commonly asserted that approved QF rates were no longer just and reasonable because they were substantially higher than what the then-current market or state regulatory conditions would allow.  These challenges were not unusual because, as the case law frequently revealed, QF projects were capital intensive, took years to become operational, and often required state approval of rates and a rate recovery mechanism as conditions precedent to the projects’ fruition.  Thus it was not uncommon for rates to be different, and often lower, at the time the projects became operational than they were at the time they were approved.  

While Freehold was seminal, we found several subsequent cases also to be particularly instructive to our analysis.  We cited, for example, a number of cases where some machination other than a direct revision to a PPA was determined to be preempted under PURPA.[footnoteRef:3]  We also found that despite subsequent amendments to PURPA, including similar evolution from regulation to competition at the wholesale level under federal law that formed the basis for NRG’s challenge to the PPAs at the retail level under state law, our traditional utility-type rate regulation over QF power purchases remained preempted.  November 2014 Order at 53-56.  As we concluded:   [3:  	See, e.g., Crossroads Cogeneration Corporation v. Orange and Rockland Utilities, Inc., 159 F.3d 129 (3d Cir. 1998) (Crossroads) (state commission could not retain jurisdiction over the contract price by invoking traditional jurisdiction over a commission’s own prior order approving that price).  November 2014 Order at 49-50.  ] 


Our review and analysis of this substantial body of law leads to the inevitable conclusion that we may not revisit the power purchase price for the long-term Beaver Valley and BFMA PPAs by exerting our traditional jurisdiction over state tariffs as opposed to directly revising the PPAs themselves.  In each of the cases analyzed above, some challenge had been presented to the pricing term applicable to a PURPA PPA on the basis that it was no longer economically beneficial compared to the then-prevailing market or state regulatory scheme.  In each case a state commission was asked, through one regulatory action or another, to reconsider or alter a term applicable to a PPA that it had previously approved. In each case, state action was precluded.

In Freehold, state commission action that compelled the parties to renegotiate PPA pricing terms that in light of new developments were no longer economically beneficial were declared preempted by PURPA; in Crossroads, the state commission was precluded from reconsidering the continued economic viability of a PPA contract term by reconsidering the state commission order that had approved that term; in West Penn, we were precluded from reconsidering the economic viability of the PPAs or their rates by rescinding prior orders approving the PPAs; in Grays Ferry and Strand, we and our colleagues in Michigan both recognized, following restructuring of the electric generation market on the state level, that this “new state regulatory climate” still provided us no jurisdiction to revisit power purchase prices in preexisting long-term PPAs. 

We find all these cases informative to our judgment on and disposition of the NRG Companies’ claims here.  In each case, the reviewing court determined that the federal scheme applicable to wholesale generation contracts with QFs precluded subsequent state reformation of the pricing term as state utility-type regulation. While every case had its own nuances, as does NRG’s Complaint before us today, in each situation the federal law, which continues to afford protections against state regulation, remains the standard to which we are required to adhere.

November 2014 Order at 56.

		Next we reviewed Duquesne’s legal obligations under PURPA in light of the ALJ’s determination that Freehold and subsequent cases did not apply because there was no evidence we had approved the underlying PPAs at issue, but rather only the applicable purchased power price through our approval of the state tariff.  In that instance, we found that while some cases involved the approval of rates by virtue of approval of the contracts themselves, the operative function under PURPA was approval of the rate, not the contract.  As we concluded, “[u]nder PURPA we are obliged to approve the power purchase price, not necessarily the entire power purchase agreement. Nothing in federal law or regulations, or state law or regulations, requires approval of the contract.”  November 2014 Order at 59 (emphasis in original).  

	We also found that “[t]he ALJ’s recommendation would have us ignore the fact that we approved the QF purchase price because it is memorialized in a state tariff.”  November 2014 Order at 60.  As the parties had acknowledged, however, by reference to the tariff, the rate in Rider No. 18 was incorporated in and the operative price under the PPAs.  Therefore, it was “generally undisputed that the tariffed QF power purchase price is inextricably intertwined with the remaining contractual obligations.”  Id.

		On analysis of the impact of the inclusion of the pricing term for the PPAs in a state tariff, we concluded as follows:

While the factual nuance here seeks our regulatory reformation of the Duquesne QF contracts not by reformation or reconsideration of the contracts directly but by way of elimination or reformation of the tariff rider that contains the only pricing term applicable to those contracts, we cannot do indirectly what we cannot do directly. But for the memorialization of this pricing term in a state tariff, the issue would be readily framed and resolved as a federal issue under federal law involving a federal contract contesting the long-term price for independently generated hydroelectric power.  We cannot assume jurisdiction over a subject matter that PURPA has specifically exempted simply on the basis of the form chosen to memorialize the price. A contract left with either no price term or a substantially revised price term is still an altered contract.  As even NRG agreed, removal of the tariff will leave the parties in a legal dispute.  NRG M.B. at 15; NRG Midwest St. 1-S (“The Commission should simply remove itself from any contractual dispute between Duquesne Light and NRG Midwest by requiring Duquesne Light to remove Rider No. 18 from its Tariff. Any ensuing legal battles should be of no concern to the Commission.”).

November 2014 Order at 61-62.

		With respect to the ALJ’s conclusion that the PPAs lacked a specified contract term, i.e., the period of time over which the contract would remain in effect, and therefore under PURPA the avoided cost rate should be calculated “as available” at the time of delivery, i.e., today’s market rate, we disagreed.  Rather, we found that no provision in PURPA so specifically defined the obligations of the parties as to require a contract with an effective life limited to a term of months or years, stating as follows: 

The PPAs are limited by a term that is defined by either the continued availability of a price or the QFs’ continued desire to sell their output. While contracts may be more commonly defined by a term of years, nothing requires such a definition. Section 292.304(b)(5) of FERC’s regulations, 18 C.F.R. § 292.304(b)(5), addresses QF rates for purchases “over the specific term of the contract or other legally enforceable obligation.” Similarly, section 292.304(d), 18 C.F.R. § 292.304(d) addresses purchases “pursuant to a legally enforceable obligation.” Nowhere does PURPA require a contract with a term defined by a set number of calendar years.

November 2014 Order at 64.  As Duquense had noted, that issue had not been addressed in briefs because no party had maintained before the ALJ that because the QF contracts had no effective term measured in calendar years, the purchased power price was therefore an “as available” rate.  Moreover, as both Duquesne and BFMA persuasively argued, and we agreed, the ALJ also ignored that PURPA allows for negotiated contracts, which constitute “legally enforceable obligations” under which the avoided cost at the time of delivery could vary from the cost estimated over the term of the contract or other legally enforceable obligation.  November 2014 Order at 32.

		We next analyzed the rate Duquesne pays the QFs for the wholesale power they produce under the PPAs.  Reviewing the historical development that led to the pricing term being memorialized in Duquesne’s state tariff in Rider No. 18, we found that the Rider was intended to spur development of small power production of renewable power under PURPA.  Rider No. 18 was approved by the Commission in 1981, formed the basis for the purchased power price under the PPAs in 1982 for the Beaver Valley Power Company (Beaver Valley) and in 1985 for BFMA, and its terms and conditions were incorporated into the PPAs.  Consequently, the wholesale rate paid under both of these negotiated PPAs was to be the rate memorialized in the state tariff.  November 2014 Order at 17.  

		Although initially slightly in excess of Duquesne’s highest calculated avoided cost in 1981, we found that while nothing in FERC’s rules required an electric utility to pay more than the avoided cost the parties were free to negotiate a rate that differed from those otherwise required.  The calculation of the avoided cost rate was based upon the utility’s estimates at the time they were approved, not as they may have been presented any number of years later.  Most importantly, as we concluded,

 [t]he development of a QF rate for purchase under the “legally enforceable obligations” provisions of Sections 292.304(b)(5) and 292.304(d) allow QFs to choose a purchase price based on the calculation of a levelized, long-term avoided cost rate calculated at the time the obligation is incurred. They do not require that rates equal avoided costs at the time the power is delivered.  

November 2014 Order at 66.  

		Finally with respect to NRG’s claims and the ALJ’s conclusions that current Pennsylvania law mandated a different result here, we concluded that the ALJ erred in determining that Rider No. 18 was subject to the current statutory law and regulatory scheme in Pennsylvania.  As we noted, for example, in enacting the Electric Competition Act the General Assembly not only acknowledged but also provided for the preservation of and continued rate recovery under long-term QF contracts with potentially above-market pricing:

The NRG Companies’ claim that these state acts have preempted and rendered no longer valid PURPA’s federal pricing terms is unsustainable under state or federal law.  Despite the competitive evolution in the wholesale and retail electric markets, neither federal nor state law mandates elimination of existing long-term purchase power obligations. In fact, to the contrary, both continue to accommodate these existing obligations.  

		*	*	*

It would be an absurd result, not intended by the General Assembly, to conclude that the Electric Competition Act and AEPSA undermine the PURPA obligations memorialized in the PPAs and Rider No. 18.  If anything, the General Assembly’s provision for these obligations indicates to us the intent to confirm their continued validity and viability.

November 2014 Order at 70-72.  Finding that the relief requested by NRG and granted by the ALJ under purported authority of the current condition of state law conflicted with PURPA, we reversed the ALJ on jurisdictional grounds.

		In light of the full evidentiary record that had been developed, we also reviewed and reversed the ALJ’s decision on the burden of proof, determining that the NRG companies failed to carry their burden of proving that the rate in Rider No. 18 was unjust and unreasonable.  Duquesne had argued that NRG had presented no credible evidence of an appropriate long-term avoided cost rate other than the existing rate and instead relied on current short-term spot market prices that even NRG would not characterize as a new avoided cost rate.  BFMA also challenged NRG’s use of current spot market prices under state law as a substitute for an avoided cost standard for a long-term PURPA contract.  BFMA also again noted that NRG’s reliance on the just, reasonable, and non-discriminatory standard under Section 1304 of the Code confused applicable jurisdictions, treating “QF pricing as a retail rate issue addressed under state law, when PURPA’s intent, as explained in Scrubgrass and Freehold, was to exempt QF’s [sic] from traditional state laws and regulations regarding rates.”  November 2014 Order at 75, citing BFMA M.B. at 28.   

		We agreed that NRG’s continued comparison of a wholesale long-term avoided cost rate under PURPA to current short-term spot market rates under state law was neither reasonable nor supportable.  We further found that the evidence presented by NRG did not support a finding that the rate we approved in Rider No. 18 was not a viable wholesale rate for QFs at the time the QFs undertook their legal obligations under the PPAs or that the rate was no longer just and reasonable.  Accordingly, we also reversed the ALJ on evidentiary grounds.  November 2014 Order at 74-87.  
		
NRG’s Petition 

		In its Petition for Reconsideration and Clarification, NRG seeks reversal of the November 2014 Order and reinstatement of the ALJ’s Recommended Decision compelling Duquesne to remove Rider No. 18 from its Commission-approved tariff.  In the alternative, NRG seeks to have us defer consideration of Rider No. 18 until either a civil court of competent jurisdiction rules upon the terms of the underlying PPAs or the Commission has the opportunity to consider alteration of the PPAs under Section 508 of the Code to reflect reasonable terms for the QFs to earn a reasonable return under PURPA.  In addition, NRG requests clarification that our November 2014 Order does not approve the PPAs or preclude the NRG Companies from seeking civil court review of the PPAs or administrative reformation of the contracts under Section 508 of the Code and does not conclude that the QFs own any alternative energy credits (AECs).  Petition at 3.  

		NRG first asserts that the Commission committed a clear error of law by interpreting the PPAs to find that they included legally-enforceable “specified terms.”  Petition at 6.  According to NRG, we lack subject matter jurisdiction to interpret disputed language in a private contract and therefore we exceeded our authority “by defining the terms of the PPAs.”  Id.  Second, NRG contends, even if we have jurisdiction to interpret the PPAs, our conclusions are not based on substantial record evidence.  There are only two possible conclusions, NRG asserts: either “the PPAs have unspecified terms or the terms were to be defined by the Commission’s traditional process to change tariff provisions.”  Id.

	Citing a number of cases as support for the general proposition that the Commission lacks jurisdiction to interject itself into private contractual disputes, NRG asserts that the Commission exceeded its authority in determining, “in merely one paragraph of an 88-page Opinion and Order, and without citation to controlling legal authority” that the PPAs contained a “legally enforceable” contract term.  Petition at 8.  According to NRG, in order for a QF to have the option to determine whether the avoided cost would be calculated at the time of delivery, as Duquesne and BFMA had contended and we agreed, or calculated at the time the obligation is incurred, as the ALJ concluded, the legally enforceable obligation for delivery must be “over a specified term.”  Petition at 9 (emphasis in original).  The evidence, NRG contends, is at best ambiguous whether there is a specified term, and therefore the Commission lacks the authority to conclude whether the “private contract” provision is a legally enforceable contract term.

	NRG contends that in filing its Complaint, the proceeding was positioned to address Rider No. 18, “a Commission-approved tariff provision,” and not to interpret the PPAs.  By declaring the PPAs have “‘legally enforceable’ terms, however, the Commission has usurped the authority of the civil courts and preemptively declared the QFs as the winners of contractual disputes that were not before the Commission.”  Petition at 10.  Because there was no evidence to suggest that the Commission approved the PPAs themselves, contends NRG, the holdings of Freehold and subsequent case law are misplaced.  If the Commission “persists in interpreting private contracts,” contends NRG, the November 2014 Order should be reversed on the basis that it is not supported by substantial evidence.  If we acknowledge our limitation in interpreting private contracts, however, we should hold NRG’s Complaint in abeyance until a civil court has the ability to make a determination or dismiss the complaint without prejudice to refile upon the entry of a court order interpreting the terms.  Petition at 11.

	NRG further asserts that even if we determine we have jurisdiction to interpret the PPAs, the November 2014 Order should be reversed as lacking substantial record evidence to support our conclusion that the PPAs have a contract term limit defined by the continued availability of a QF purchased power price or the QFs’ continued desire to sell their power.  According to NRG, the evidence supports only two possible interpretations.  First, the PPAs’ terms are ambiguous and unspecified, and therefore should be subject to review in an appropriate forum such as a “court of competent jurisdiction with equity powers or the Commission exercising its Section 508 powers[.]”  Petition at 12.  Second, the parties to the PPAs intended the terms to be defined by the tariff, which would be subject to revision by tariff supplement filings or complaints, affording all parties notice and an opportunity to be heard.  Id.  

	In support of its argument, NRG cites to two paragraphs of the PPAs, provisions NRG characterizes as “two key passages.”  The first paragraph relied on describes how long the PPAs were to remain in effect.  The second reserved Duquesne’s right to apply to the Commission unilaterally to modify the tariff.[footnoteRef:4]  As to the latter, NRG contends that our conclusion that the PPAs had a contract term ignores this reservation by failing to recognize that it was the intent of the parties to permit modification of Rider No. 18.  Petition at 13. This is clearly evidenced, contends NRG, by the fact that Duquesne reserved the right to make unilateral tariff filings at the Commission and the parties retained the right to present evidence on issues such as the QFs’ continued opportunity to earn a reasonable return on and of investment.  Petition at 14‑16.     [4:  	While NRG quotes from the PPAs and identifies the specific language as Highly Confidential in accordance with the treatment afforded the actual contracts in the litigated proceeding, as we noted in our November 2014 Order, the record treatment of some very basic information under the PPAs was inconsistent at best. Accordingly, in our Order, we determined that based upon the unredacted presentation or characterization of the provisions in the PPAs on the evidentiary record, we were comfortable including in our public opinion the following facts and any reasonable inferences: (1) the term of the PPAs is defined by something other than a specific calendar period; and (2) the price for the power purchase is stated in the tariff, which is referenced in the PPAs.  November 2014 Order at 30-31 n.4.  In its Petition, NRG also brackets as Highly Confidential Duquesne’s reservation of rights with respect to filing a supplement at the Commission either to terminate or change Rider No. 18.  That fact generally was discussed pervasively by the parties in their evidence and pleadings, and we have already included such references in our November 2014 Order.  See id. at 24, 34-35, 67. In our disposition of NRG’s Petition, we will continue to honor the parties’ Highly Confidential designation of the PPAs, but we will use the same common sense approach we employed in our November 2014 Order, which allowed for the public disclosure of factual findings based upon the public descriptions and characterizations of the provisions in the PPAs as addressed by the parties on the public record. ] 


	NRG also contends that by “allowing the QFs to decide unilaterally when they would like to change the Rider No. 18” price, we are placing the NRG Companies in an “unfair, unreasonable and inequitable ‘Catch 22’ situation (that is) contrary to the promotion of vibrant wholesale and retail competitive markets in the Commonwealth.”  Petition at 16.  According to NRG, if we elect not to reverse the Order on reconsideration, we should provide clarification “to avoid confusion with regard to NRG Midwest’s legal rights to seek alternative relief.”  Id. at 17.  According to NRG, its “Complaint did not challenge the PPAs or any of the PPAs’ specific provisions; nor did the parties litigate any of the provisions of the PPAs.”  Id.  Accordingly, NRG requests that we clarify that the November 2014 Order did not determine “that the PPAs have specified terms under PURPA that cannot be modified by the civil courts.”  Id. at 18.  NRG also requests that we clarify that “nothing contained in the November 13th Order is intended to validate BFMA’s sale of Alternative Energy Credits or to preempt any challenge by NRG Midwest to [sic] propriety of such sales.”  Id. at 20.  

	In conclusion NRG requests that we grant the Petition for Reconsideration and Clarification by reversing the November 2014 Order and adopting the ALJ’s Recommended Decision in its entirety.  In the alternative, NRG requests that we defer action on Rider No. 18 until a court of competent jurisdiction or we, under Section 508 of the Code, are asked and agree to modify the terms of the PPAs.  NRG also requests that we clarify that we have never approved the PPAs, that NRG may seek judicial review of the PPAs, that NRG may seek Section 508 modification of the PPAs, and that we have made no determination of ownership of alternative energy credits under the PPAs.

Duquesne’s and BFMA’s Answers

	Duquesne first contends that NRG’s Petition does not satisfy the standards for reconsideration because it does not raise new and novel arguments that were raised below but not previously considered by the Commission.  Duquesne contends that a party cannot use a petition for reconsideration to raise new arguments or issues that should have been but were not previously raised before the Commission.  Reconsideration is not a second opportunity to argue properly resolved matters.  Duquesne Answer at 4-5.  

	According to Duquesne, the issue of the contract term in the PPAs is one that the NRG Companies raised and that the ALJ relied on to conclude that the Commission had jurisdiction to modify or eliminate the wholesale PURPA rates in Rider No. 18 under the pricing standard applicable today under state law.  As Duquesne points out, the NRG Companies expressly argued that the PPAs do not have an established termination date.  Thus, as Duquesne contends, it was the NRG Companies that effectively invited “the Commission to review the PPAs by arguing, among other things, that [the PPAs] lacked a definitive term[,]” by referencing the PPAs’ provision preserving Duquesne’s right to attempt to revise the tariff, and by arguing the PPAs do not “lock-in” the price in Rider No. 18.  Duquesne Answer at 7.  As Duquesne further notes, the issue whether the PPAs had a definitive contract term of years was crucial to the ALJ’s recommendation that the Commission had jurisdiction to modify or eliminate the rate in Rider No. 18.  Content with the ALJ’s conclusion, NRG did not except or otherwise challenge the Commission’s jurisdiction, while Duquesne on the other hand excepted.  Id. at 7-8.  

	As Duquesne concludes, “[c]learly, the Commission had to review and apply the PPAs to review the findings and conclusions made in the RD and to address Duquesne Light’s exception.”  Id. at 8.  Quoting our conclusion that the PPAs included a term bounded by either the continued availability of a price or the QFs’ continued desire to sell their output and not by a specific term of calendar years, which was contrary to the analysis and conclusion arrived at by the ALJ, Duquesne concludes as follows:

It is clear that the NRG Companies raised the issue of whether the PPAs had a definitive term in support of their litigation position before the Commission.  Now, apparently unhappy with the Commission’s conclusion, the NRG Companies argue that the Commission did not have jurisdiction to do precisely what the NRG Companies requested -- to review the meaning of the PPAs and determine whether they had a definitive term.  The Commission’s jurisdiction is not and cannot be contingent on the outcome of the determination, as suggested by the NRG Companies’ inconsistent positions.

Id. at 9.  Arguing that the NRG Companies are judicially estopped from switching positions or asserting contrary positions in the same or related actions, Duquesne concludes that NRG’s Petition should be denied. 

	Duquesne also contends that NRG’s argument that the Commission impermissibly interpreted private contracts between public utilities and third parties lacks merit. First, as Duquesne explains, the argument that the Commission lacked subject matter jurisdiction is not a new or novel argument overlooked by the Commission. Rather the issue of the Commission’s jurisdiction to intercede with respect to the purchased power price as requested by NRG was thoroughly considered in the November 2014 Order.  Second, according to Duquesne, the Commission concluded it lacked jurisdiction to revisit the purchased power price; the Commission did not conclude that PURPA precludes state agencies from looking to the PPAs to determine the meaning of a non-pricing term raised by a party as NRG suggests, referring to the Competitive Bidding Regulations Order for support.[footnoteRef:5]  Third, Duquesne asserts that PURPA’s preemption of state utility-type regulation does not preclude Commission review of non-price terms in the context of the NRG proceeding.  And fourth, according to Duquesne, the Commission did not interpret or modify the PPAs as suggested by NRG.  Also quoting directly the Highly Confidential language from the PPAs, Duquesne repeats our finding in the November 2014 Order that the “PPAs are limited by a term that is defined by either the continued availability of a price or the QFs’ continued desire to sell their output.”  Duquesne Answer at 12 quoting November 2014 Order at 63.  As Duquesne concludes, “the Commission did not ‘interpret,’ modify, or revise the meaning of the PPAs; rather, the Commission merely applied the plain language of the PPAs to conclude that the ALJ erred in finding that the PPAs lack a term.”  Duquesne Answer at 12.   [5:  	Competitive Bidding Regulations, 1994 Pa. PUC LEXIS 54 at *14 (the Commission has occasionally been called upon to resolve a dispute between the parties).] 


	In response to NRG’s criticism that the finding in the November 2014 Order that the PPAs had a contract term is not supported by substantial evidence, Duquesne again contends that the Commission looked to the plain language of the PPAs, which were themselves admitted into the evidentiary record and subject to cross-examination by NRG.  As Duquesne states, “[t]he fact that the NRG Companies disagree with the conclusion reached by the Commission does not mean that substantial evidence is lacking.”  Id. at 14.  Duquesne also contradicts NRG’s efforts in the Petition to cast the contract term as “ambiguous or disputed[.]”  Id.  According to Duquesne, NRG’s argument is “entirely inconsistent with their litigation position[,]” which described the termination provision consistent with the Commission’s description.[footnoteRef:6]  As Duquesne concludes, NRG “cannot now credibly claim that the language in the PPAs is ambiguous and disputed.”  Id.  [6:  	As NRG argued in brief, the PPAs “terminate only when Duquesne Light no longer has an applicable tariff provisions [sic] and/or is no longer compelled to [sic] by law to purchase power from the QFs.” Duquesne Answer at 14 quoting NRG Main Brief at 13. ] 


	Duquesne next contends that the Commission considered and rejected NRG’s argument that substantial evidence supports the conclusion that the parties to the PPA intended terms to be defined by unilateral tariff supplement filings by Duquesne to revise the purchase price.  In support, Duquesne quotes from the November 2014 Order and concludes that a reservation to file to modify a “tariff ignores the subsequent decisions like Freehold that clarified that no matter Duquesne’s intention in including the PPA pricing term in a state tariff, the state cannot mandate a price change to an existing QF contract.”  Id. at 15-16 quoting November 2014 Order at 67.  Duquesne again concludes that “the fact that the NRG Companies disagree with the conclusion reached by the Commission does not mean that substantial evidence is lacking.”  Duquesne Answer at 15.  

	Duquesne also responds to NRG’s request for clarification of the impact of the Order if the Commission does not reverse its finding that the PPAs contained a definitive term.  Duquesne characterizes NRG’s request as yet another modification of NRG’s request for relief throughout this proceeding.  As described by Duquesne, in its Complaint NRG first requested that the Commission ensure that Rider No. 18 was just, reasonable, and non-discriminatory.  In direct testimony, NRG then requested that the rate in Rider No. 18 be modified.  In surrebuttal testimony, NRG requested that Rider No. 18 be eliminated entirely.  

	As Duquesne argues, ultimately in the November 2014 Order the Commission determined that NRG failed to meet its burden of proof that the rate in Rider No. 18 was unreasonable or discriminatory or should be replaced and denied the relief requested by NRG. Duquesne concludes that, “[a]pparently unhappy with the Commission’s conclusion, the NRG Companies now seek to again modify their request for relief so that they may challenge the PPAs in a separate proceeding and/or different forum.”  Duquesne Answer at 16.  Having been raised for the first time in the Petition, however, Duquesne contends the newly requested remedies have been waived, and if granted now, would raise serious due process implications.  Duquesne also claims that the relief now sought by NRG is not supported by substantial evidence.  Duquesne summarizes its response as follows: 

[The] purpose of the NRG Companies newly requested relief is to ensure that the NRG Companies may have a second bite at the proverbial apple by seeking relief in a different proceeding or forum.  It must be remembered that it was the NRG Companies that sought to bring these Rider No. 18 issues before the Commission during Duquesne Light’s base rate case.  The fact that the NRG Companies apparently now regret their decision to bring and fully litigate these issues before the Commission simply is not sufficient reason to grant reconsideration under the Duick standards.  Indeed, other than the apparent dissatisfaction with their own initial remedies, the NRG Companies have failed to articulate any new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission in support of their newly requested alternative remedies.

Duquesne Answer at 17.

	BFMA opens by contending that it is an ironic twist that the NRG Companies are seeking an interpretation and specific guidance on the PPAs when they argued repeatedly in this case that they were not seeking an amendment to the PPAs but only a change in Rider No. 18.  BFMA Answer at 3-4.  BFMA also contends that NRG’s Petition fails to meet the legal standards for reconsideration because the issue about which NRG complains is one that was squarely presented by NRG.  

	Addressing both the factual and legal aspects of the term of the PPAs, BFMA states that it was NRG that asserted as a factual matter that the PPAs had no specific end date, a fact the ALJ agreed with in coming to an erroneous legal conclusion that the absence of an end date meant that there was no legally enforceable obligation.  Id. at 4-5.  Thus, according to BFMA, the Commission’s review of the PPAs and the corresponding determination that the PPAs had a specific term, although not one specified in a period of years, was necessary in order to address exceptions taken to the ALJ’s contrary conclusion.  Had the ALJ’s recommendation been a final adjudication, suggests BFMA, NRG clearly would have been satisfied.  With the Commission’s reversal of the ALJ on this point, however, BFMA contends that NRG cannot credibly argue that the issue and legal import of the term of the PPAs was not properly before the Commission.  As BFMA states, this is particularly true because NRG used the “alleged absence of a specific end date . . . as an equitable consideration (i.e., ‘fairness’) the Commission should adopt in” addressing NRG’s claim that the Commission had authority to modify or eliminate Rider No. 18 because it was memorialized in a state tariff.  Id. at 6-7.   
	
	Next BFMA contends that the November 2014 Order was not premised on any particular finding with respect to the duration of the PPAs, that the reversal of the ALJ’s determination was neither an error of law nor a conclusion outside the Commission’s authority and jurisdiction to make, and that the Commission should be reluctant to accept NRG’s efforts to modify the Order in any way that better positions NRG in “some speculative and uncertain challenge in another forum.”  BFMA Answer at 7.  As BFMA notes, the Commission addressed the term of the PPAs within the context of review of the ALJ’s conclusion that absent a specific “end date,” substantial case law addressing preemption of a state’s jurisdiction to revise a PURPA rate, a threshold issue in the proceeding, was inapplicable.  

	BFMA quotes from the November 2014 Order that “nothing in PURPA requires a contract or, more specifically, a contract with a term defined by a set of years, in order to effectuate PURPA’s preemption of state utility-type regulations under Section 210(e).”  BFMA Answer at 8.  BFMA concludes that while NRG may regret having raised the issue, the NRG Companies did not challenge the ALJ’s analysis of the impact of the perceived lack of an end date, and should not be allowed the “opportunistic approach to litigating this case – i.e., remaining silent on a PURPA contract issue when it is decided in their favor, but claiming foul when the properly decided issue turns against them.”  Id. at 9.  

	BFMA disputes NRG’s suggestion on reconsideration that a cornerstone of NRG’s case was litigation of a dispute regarding the term of the PPAs, a dispute NRG now contends the Commission lacks authority to resolve.  Rather, contends BFMA, NRG’s challenge was to the continued viability of Rider No. 18 under state law, with the issue of the lack of an end date posed as a matter of “fairness” to be considered by the Commission, not a disputed contract term to be resolved.  BFMA also disputes NRG’s unsupported assertion that the evidence in the proceeding only supports NRG’s conclusions that the PPAs have unspecified terms or that the terms were to be defined through the Commission’s traditional state authority over tariffs.  NRG’s assertions are incorrect, argues BFMA, because the litigation focused primarily on the tariff, not the PPAs.  BFMA also cites to a recent FERC ruling BFMA accuses NRG of ignoring, which confirmed BFMA’s request for a waiver of FERC QF regulations over NRG’s opposition.  As BFMA notes, FERC rendered this ruling with full knowledge that the contract term in the PPAs was characterized by something other than a specific end date stated in a term of years.  Id. at 10-11.  

	Finally, BFMA argues that there is no legal or other basis for the Commission to entertain NRG’s newly-requested relief to defer consideration of Rider No. 18, to issue an advisory opinion about the possible impact or interpretation of the Order under factual situations that may never exist, or to address alternative energy credits.  According to BFMA, the record is complete, there is no precedent to delay a final ruling on NRG’s originally requested relief, and NRG’s speculation that it may present another challenge to the PPAs either before the Commission or another forum is no reason not to conclude this proceeding.  Further, contends BFMA, NRG’s request for clarification regarding the import of the November 2014 Order is no more than a request for an advisory opinion, which the Commission consistently refuses to provide and particularly with respect to hypothetical events.  BFMA Answer at 11-13.   

Disposition

As stated above, petitions requesting reconsideration are governed by Duick, which essentially requires a two-step analysis.  First, we determine whether a party has offered new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission.  We will not reconsider a final order based on arguments that have already been considered.  The second step of the Duick analysis is to evaluate the new or novel argument or overlooked consideration in order to determine whether to modify our previous decision.  However, we will not necessarily modify our prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked or not addressed by the Commission.  Based upon our evaluation of the record and the parties’ positions in each particular case, we will determine if a sufficient basis exists to warrant our exercise of discretion to amend or rescind a prior order in whole or in part.  

NRG argues that the November 2014 Order is erroneous as a matter of law in concluding that the PPAs had an effective term because the Commission lacks jurisdiction to interpret the language of the PPAs.  Even if the Commission has jurisdiction, contends NRG, the finding that the PPAs had an effective term is not supported by substantial evidence.  Finally, NRG requests that if we do not agree to reverse our decision and reinstate the ALJ’s Recommended Decision, then we should clarify the impact of our November 2014 Order with respect to the PPAs and the NRG Companies’ potential future actions.  Based on our review of the record, the Petition, and the Answers thereto, we will deny NRG’s Petition.  

First, with respect to NRG’s arguments that we lack jurisdiction to interpret the PPAs, NRG requests that we reverse our judgment and reinstate the ALJ’s recommendation. We decline to grant NRG’s request.  As both Duquesne and BFMA contend, the resolution of NRG’s Complaint in the November 2014 Order does not rest on an improper interpretation of disputed contract language.  Duquesne Answer at 12; BFMA Answer at 10-11.  NRG attempts to turn this proceeding into one that invoked this Commission’s jurisdiction over a disputed contract term subject to our interpretation, when, as BFMA accurately describes, our November 2014 Order is not premised on any particular finding regarding the duration of the PPA.  Rather, the conclusion in the November 2014 Order rested on the fact that the PPAs had a specific term, just not one expressed in a term of years.  BFMA Answer at 7-11.   

NRG quotes Paragraph 16 of the BFMA PPA and Paragraph 14 of the Beaver Valley PPA.[footnoteRef:7]  Paragraph 16 of the BFMA PPA is entitled “Term of Agreement,” and under both Paragraphs 16 and 14 of the respective PPAs, this term commences with the language “This agreement shall be in effect . . . .”  As Duquesne contends, from a plain reading of the contract without any need for interpretation, the PPAs have a provision addressing how long each is to remain in effect.  Duquesne Answer at 12.   [7:  	For purposes of our analysis, we consider the paragraphs under both PPAs to be essentially the same.] 


NRG placed the PPAs before us by filing a Complaint against Rider No. 18 when Duquesne filed a base rate case. From the very beginning, however, NRG recognized that reference to the tariff by necessity drew in reference to the PPAs.[footnoteRef:8]   Indeed, as BFMA notes, in arguing in favor of modification or elimination of Rider No. 18 on “fairness” grounds, NRG acknowledged that the PPAs would be implicated.  See NRG M.B. at 12-13 (“While the NRG Companies are not requesting that the Commission modify the terms of any power purchase agreements or other related agreement, the termination or modification of Rider No. 18 will impact two power purchase agreements (the "PPAs") executed in the early 1980s between Duquesne Light and two small hydroelectric power generators (i.e., the aforementioned QFs).”).  At no time, however, did NRG ever request that we resolve a dispute regarding the PPAs.[footnoteRef:9]  NRG simply disagreed that the PPAs’ price term, as contained in Rider No. 18, remained just, reasonable, and non-discriminatory under current state law. Having placed the issue before us by arguing before the ALJ that the PPAs lacked a specific end date, NRG cannot be heard to object to our final resolution of the import of that issue on jurisdictional grounds because it does not agree with our conclusion.  [8:  	See November 2014 Order at 20, quoting NRG Complaint at 4-5 and references to the PPAs.  ]  [9:  	Indeed NRG’s witness specifically testified that “[t]he NRG Companies have not asked the Commission to construe the terms of any power purchase agreements[.]”  NRG Midwest Statement No. 1-S at 2.  ] 


We recognize the fact that in order to accept NRG’s request that we reverse our decision on the basis that we improperly interpreted the PPAs, NRG would have us affirm a Recommended Decision that undertakes no less an interpretation of the PPAs in reaching its recommendation than we did in reaching ours.  NRG would simply have us agree with the ALJ’s conclusion.  We concluded, however, that a contract with a provision entitled “Term of Agreement” that began with the language “this agreement shall be in effect” was a contract with a specified term.  In concluding sua sponte that there was no term to the contract because there was no specific end date, the ALJ’s analysis was silent regarding this paragraph.  As both Duquesne and BFMA argue, the NRG Companies present no argument to support reversal of our conclusion that would have us ignore this paragraph as well. NRG merely prefers the ALJ’s outcome.  

Disagreement with the resolution is not grounds for reconsideration.  As BFMA states: 

Having now seen the Commission’s disposition of the “end date” argument in the R.D., the NRG Companies may regret that it was even raised.  However, the NRG Companies did not take exception to the R.D.’s “end date” analysis and argue to the Commission that it addressed an “interpretation” of the PPA outside the Commission’s jurisdiction.  The Commission’s correction of the R.D.’s erroneous analysis was neither an error of law nor a conclusion on an issue outside the Commission’s authority and jurisdiction.  The Commission should not accept the NRG Companies’ opportunistic approach to litigating this case – i.e., remaining silent on a PURPA contract issue when it is decided in their favor, but claiming foul when the properly decided issue turns against them.

BFMA Answer at 8-9.  

As BFMA also points out, we have already considered and rejected NRG’s argument.  As fully stated in the November 2014 Order, with respect to the ALJ’s conclusion that lack of an end date opened the purchased power price to “as available” or current pricing, we concluded as follows: 

Finally, in his analysis, the ALJ dismissed PURPA’s exemption of state utility-type regulation over Duquesne’s PPAs because the ALJ found the PPAs lacked a definitive contract term.  R.D. at 29. In providing for the state’s approval of avoided cost rates for QF purchases, however, nothing in PURPA requires a contract or, more specifically, a contract with a term defined by a set number of years, in order to effectuate PURPA’s preemption of state utility-type regulations under Section 210(e).  Conversely, nothing in PURPA allows for subsequent state utility-type regulation of a QF’s rates absent a contract or, more specifically, a contract with a term defined by a set number of years. 

This notwithstanding, we also disagree with the ALJ’s conclusion that the PPAs lack a term.  The PPAs are limited by a term that is defined by either the continued availability of a price or the QFs’ continued desire to sell their output. While contracts may be more commonly defined by a term of years, nothing requires such a definition. Section 292.304(b)(5) of FERC’s regulations, 18 C.F.R. § 292.304(b)(5), addresses QF rates for purchases “over the specific term of the contract or other legally enforceable obligation.” Similarly, section 292.304(d), 18 C.F.R. § 292.304(d) addresses purchases “pursuant to a legally enforceable obligation.” Nowhere does PURPA require a contract with a term defined by a set number of calendar years. 

November 2014 Order at 63; see also BFMA Answer at 8.  

		NRG’s request to reverse our Order and reinstate the ALJ’s recommendation does not raise any new or novel issue.  Moreover, as stated, acceptance of NRG’s argument would require that we adopt an ALJ’s recommendation that by necessity relies on the same alleged infirmity on which NRG challenges the November 2014 Order, i.e., the inability to “interpret” a contract.  

		NRG cannot invoke the Commission’s jurisdiction to address its claim about the PPAs and at the same time deny the Commission the ability to look at the PPAs that NRG itself placed into evidence and discussed at length in its testimony.  This is particularly so when the ALJ’s recommendation that NRG seeks to restore requires an identical analysis but reaches an opposite conclusion.  Our review of Duquesne’s and BFMA’s Exceptions to the ALJ’s recommendation necessarily invoked review of the PPAs, which review supported the conclusion that those contracts had a definitive term, albeit not expressed in a traditional term of years.  NRG offers no legal authority to support or require its preferred conclusion that a legally enforceable obligation over a specified term must be stated in a specific form of calendar years.  Therefore, although criticizing the November 2014 Order, NRG presents nothing new or novel to the analysis except to note its disagreement with the outcome.  As Duquesne contends, our jurisdiction cannot be contingent on the outcome.  In other words, NRG cannot contend that the ALJ has jurisdiction to find there is no specified term for the contract but contend that the Commission lacks jurisdiction to review the same evidence and find the contrary.  The NRG Companies’ Petition for Reconsideration on this ground is denied.

NRG next contends that if we find the PPAs have an effective term, substantial evidence supports only one of two conclusions: the term is unspecified or it is subject to our traditional tariffing process.  We disagree.  As discussed, the term is specified.  It is just not specified in the manner NRG prefers.  Any contention that substantial evidence does not support this conclusion ignores the record developed in this proceeding.  

The PPAs were entered into evidence.  See Duquesne Exs. WVP 3-R and WVP-4-R; NRG Midwest Exhibit No. 2 (all marked Highly Confidential).  The PPAs, the implications of change to the tariff on the PPAs, the effective term of the PPAs, the calculation of avoided costs under the PPAs, and other issues were also the subject of substantial testimony and cross-examination.  See, e.g., Duquesne Statement No. 12-R at 22-29; Duquesne Statement No. 12-RJ at 8-19; NRG Midwest Statement No. 1 at 3-4; NRG Midwest Statement No. 1-S at 2-11; and Tr. at 237, 245, 252, 256, 272-88, 300, 325-35, 369, 391, 399, 401, 436.  The PPAs contain a “Term of Agreement” that describes the conditions under which the PPAs will remain in effect.  

No particular interpretation of the duration of the PPAs was requested nor is one required.  On the basis of the evidence before us, however, we determined that the ALJ’s recommendation, that the PPAs lacked a specified term and therefore were not legally enforceable obligations allowing NRG to price the QFs’ energy at current standards under current state law, was not supported by the evidence.  Our conclusion in the November 2014 Order that the PPAs are limited by a term defined by the continued availability of a price or the QFs’ continued desire to sell their output, preempting us from imposing a new price term for the QF purchased power as requested by NRG, is supported by the PPAs themselves. While NRG contends otherwise, it provides no new or novel argument nor does it point to any consideration that was overlooked to support its argument on reconsideration that substantial evidence supports only its conclusions. 

As we concluded in our November 2014 Order:

Having thus analyzed the preemptive reach of Section 210(e) of PURPA, we turn to the ALJ’s recommendation that such preemption is not applicable here because in Freehold and Scrubgrass I, the state commission had approved the PPA, the PPA contained the power purchase price, and the PPA contained a contract term defined specifically by set number of years.  R.D. at 29.  We find these distinctions by the ALJ to be insufficient to overcome the clear preemption of state rate regulation contained in Section 210(e) of PURPA. Based upon our analysis of those decisions, we believe that in determining the preemptive effect under PURPA, the proper analysis should look to substance and not form. In this respect, we must look to not only the substance of both parties’ obligations under the PPAs but also the impact our state action will have on those obligations.  We should not be constrained by form, either of the price (in a tariff) or of our actions (over that tariff rather than the PPA itself).

November 2014 Order at 58-59.   NRG fails to support its request for reconsideration.

NRG’s alternative argument that the PPAs remain subject to our traditional tariffing process by virtue of Duquesne’s reservation of the unilateral right to file for a tariff modification also fails to present any new or novel argument.[footnoteRef:10]  As we addressed at length in the November 2014 Order, we cannot focus exclusively on the form in which the pricing term was memorialized in the early 1980s when PURPA was still in its infancy and the vast body of interpretive case law that now controls was non-existent.  We thoroughly reviewed our jurisdiction to continue to regulate the purchased power price by virtue of our authority over the state tariff and concluded as follows: [10:  	NRG quotes from Paragraph 5 of both PPAs for reference to Duquesne’s reservation of the right to apply to the Commission to unilaterally modify the tariff.  Petition at 12-13.] 


While our jurisdiction over state tariffs is generally unquestioned, we believe it injudiciously narrows our analysis of the unique issue raised in NRG’s Complaint to circumscribe our review in terms of traditional state review of a traditional state tariff. To decide this proceeding solely on the basis of our traditional state rate regulatory jurisdiction, in the face of a fundamental challenge to our jurisdiction, would have us ignore the implications of our actions, both past and present, based on the form our action takes rather than the substance invoked. When the singular reason for the tariff’s existence is to memorialize the pricing term for contracts entered into under federal law, done at a time when the state implications and even our own regulations under this law were novel and unfolding, we are wise to engage in a more thorough analysis of the impact our actions will have on these contracts.  These PPAs do not exist in a vacuum. They have a long and rich statutory, administrative, and judicial history, the significance of which is critical to any analysis of a claim invoking state jurisdiction that will directly impact the rights and obligations under them.

*	*	*

 		Further, the ALJ references our statement in the Duquesne 1987 Order, that a rate contained in a Commission-approved tariff remained just and reasonable until we determined otherwise, as evidence that we “foresaw that as [we] gained experience with Congress’s relatively new legislation and implementing rates under PURPA, in time, there may be a need to modify the Rider No. 18 rate.” R.D. at 28. Our statement then, however, predated the preemptive holding of Freehold and also predated our own statement in Scrubgrass I in which we recognized a state’s inability to revisit an approved PURPA rate under its traditional ratemaking authority.  We did not then, as we do not now, revise the rate to reflect the result of what may be a different avoided cost rate if we were to recalculate that rate on an ongoing basis.  

The ALJ also held out Duquesne’s reservation of the unilateral right to file a new tariffed rate as proof that the PPA rate may be revised.  We disagree.  While the Company may at any time choose to file a new tariff, nothing guarantees that the Commission would approve such a tariff, particularly if the other party to the contractual obligation objected. Filing to change a tariff is no more than an opening move on one party’s part to renegotiate the contract, a right that both parties to the contract already enjoy. Any discussion of Duquesne’s reservation in 1981 of the right to file to modify a tariff ignores the subsequent decisions like Freehold that clarified that no matter Duquesne’s intention in including the PPA pricing term in a state tariff, the state cannot mandate a price change to an existing QF contract. We simply cannot force parties to renegotiate.

November 2014 Order at 43-44, 66-67.

Any opportunity to effectuate a change to that price that the parties may have thought continued to exist, by virtue of the Commission’s ability to mandate a change – at any party’s request – to a state tariff under authority of state regulatory law, was squarely addressed in our November 2014 Order.  After the court decisions rendered in Freehold and the substantial body of case law discussed in the November 2014 Order, that state authority is clearly preempted.  As we stated in the November 2014 Order, either party may seek to negotiate with the other to modify the price.  However, Freehold clarified that state commissions lack the jurisdiction to impose new pricing terms upon parties under exercise of our state authority, including the authority to find that under the current state of regulatory law tariffed rates were no longer just and reasonable.  The parties to the contracts may choose to renegotiate and present revised terms for our review.  Our ability to impose that relief on parties, however, is preempted.

NRG’s continued argument that we are “free to exercise (our) traditional and ordinary tariff review powers to remove or modify Rider No. 18 as being inconsistent with the current Pennsylvania regulatory scheme[,]” Petition at 14, cannot be reconciled with PURPA’s preemption of traditional utility-type ratemaking powers for the reasons stated in our November 2014 Order. NRG’s request for reconsideration on this basis presents nothing new or novel nor causes us to rethink our conclusion.  As exhaustively addressed in the November 2014 Order, we are preempted under PURPA from compelling a revision, under authority of current state regulatory law, to the PURPA QF PPAs’ purchased power price.

Finally, NRG requests relief in the form of clarification of our Order that would have us declare, on reconsideration, what the Order does or does not do for purposes of framing NRG’s potential future actions involving the PPAs.  Specifically, NRG requests that we clarify that we have never approved the PPAs, that NRG is not precluded from seeking judicial review of the PPAs, that NRG is not precluded from seeking Commission modification of the PPAs, and that the Commission has not decided proper ownership of the AECs.  NRG Petition at 22.  

		Duquesne characterizes NRG’s request, which it casts as a new request for relief fraught with due process deficiencies, as “ensur[ing] that the NRG Companies may have a second bite at the proverbial apple by seeking relief in a different proceeding or forum.”   Duquesne Answer at 17.  BFMA contends that the relief requested “amounts to an advisory opinion by asking the Commission to opine that the Final Order” does not approve the PPAs or preclude NRG from seeking other relief from another forum at another time.  BFMA Answer at 12.  We agree with both Duquesne and BFMA.

		We have previously declined to render an opinion where we found that the relief requested was premised upon an action that has yet to take place.  See Application of the Knox & Kane Railroad Company, 2010 WL 4134900 (Pa.P.U.C.) (we will not render an advisory opinion on an application that has not yet been filed); Joint Petition of Metropolitan Edison Company et al. for Approval of Smart Meter Technology Procurement and Installation Plan, 2010 WL 3183818 (Pa.P.U.C.) (an advisory opinion on a company’s ability to roll costs into base rates in a future proceeding should be left for consideration in an appropriate future case and not addressed through an advisory opinion); Application of Exelon Corporation et al. for Certificates of Public Convenience, 2009 WL 1912486 (Pa.P.U.C.) (time should not be spent litigating hypothetical scenarios that are not yet ripe for review); and Petition for Joint Default Service Plan for Citizens’ Electric Company of Lewisburg et al., 2007 WL 7232901 (Pa.P.U.C.) (we decline to embark on hypothetical discussions of possibilities parties may have under the Code to raise issues before the Commission).  

		We agree with BFMA that NRG’s requested clarifications arise in part from speculative action that is implied, but certainly not assured, at this time.  BFMA Answer at 13.  We specifically note that throughout this proceeding NRG has been aware that its actions here would impact the PPAs in a manner that could leave the parties on a continued path of litigation.  See November 2014 Order at 61-62 (citing NRG M.B. at 15 and NRG Midwest St. 1-S at 9 that “[t]he Commission should simply remove itself from any contractual dispute between Duquesne Light and NRG Midwest by requiring Duquesne Light to remove Rider No. 18 from its Tariff [and] ensuing legal battles should be of no concern to the Commission.”). 

		NRG filed a Complaint against Rider No. 18 invoking our traditional state rate regulatory jurisdiction over tariffs and claiming that under current state law the purchased power price for the QF energy sold under the PPAs, a price memorialized in that tariff, was no longer just, reasonable, and non-discriminatory.  While it is clear that NRG would prefer a disposition that restructures that pricing term while disavowing that it is seeking to have us revise the PPAs, we are of the opinion that it is equally clear that such a resolution is factually and legally impossible.  For all the reasons stated in our November 2014 Order, we concluded that Section 201(e) of PURPA preempted our jurisdiction under state law to mandate a change to a pricing term applicable to the PPAs.  Also, based upon the record developed, we declined to adopt that ALJ’s recommendation and found that NRG failed to carry its burden of proving that the current PPA price was unjust, unreasonable, and discriminatory.  There is no remaining case or controversy before us that must be addressed.  We decline to offer an advisory or legal opinion, under guise of reconsideration or clarification, about the possible effect and interpretation of that Order on a matter not before us. 

Conclusion

Based upon our review of the Petition and the Answers thereto, the record in this proceeding, and the applicable law, we shall deny the NRG Companies’ Petition consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Petition for Reconsideration and Clarification filed by NRG Power Midwest LP, NRG Energy Center Pittsburgh LLC, and Reliant Energy Northeast LLC on December 1, 2014, seeking reconsideration and clarification of the Opinion and Order entered on November 13, 2014, is denied, consistent with this Opinion and Order.  

	2.	That this proceeding shall be marked closed.   

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)
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41

image1.png




