BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Yvonne M. Woodland					:
				:
v.						:		C-2014-2418923
:
Philadelphia Gas Works 				:



INITIAL DECISION


Before
Eranda Vero
Administrative Law Judge


HISTORY OF THE PROCEEDING

This decision denies the formal Complaint which Yvonne M. Woodland (Ms. Woodland or Complainant) filed with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent, PGW, or the Company) on April 28, 2014, at Docket No. C-2014-2418923.  The Complainant alleges that the Respondent is threatening to shut off her gas service, that she is unable to pay her gas bills, and that there are incorrect charges on her gas bills.  In particular, Ms. Woodland alleges that she has been disputing her balance “for over 10 yrs” and that her outstanding balance is $17,000.00 which PGW is requesting that she pay in full.  Complaint ¶ 5.  As relief, the Complainant requests that the Commission establish a payment arrangement on her behalf and order the Respondent to correct her bills. 

On May 20, 2014, the Respondent filed an Answer denying the material allegations of the Complaint.

		A Hearing Notice dated May 28, 2014, notified the parties that an initial hearing was scheduled for Wednesday, June 25, 2014, at 2:00 p.m.

A Prehearing Order was issued on June 3, 2014, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding, and directing the submission of documents prior to the hearing.

Due to a conflict in the presiding officer’s schedule, the initial hearing in this matter was rescheduled for Thursday, July 31, 2014, at 2:00 p.m.  A Hearing Cancellation/Reschedule Notice dated July 1, 2014, notified the parties of this change in schedule.

The initial hearing convened as scheduled.  Yvonne M. Woodland appeared pro se and testified in support of the Complaint.  Graciela Christlieb, Esq. represented the Respondent, and presented the testimony of Cynthia Garner, who is a Customer Review Unit Officer with PGW in charge of reviewing and investigating formal and informal complaints filed with the Commission.  The Respondent sponsored five (5) exhibits, all of which were admitted into the record.

During the hearing, Ms. Christlieb made a motion to dismiss from Ms. Woodland’s Complaint any and all claims that fell outside of the statute of limitations (Motion to Dismiss).  After collecting evidence from the parties, I ruled on PGW’s Motion to Dismiss.  In addition, Ms. Woodland indicated that, while she did not challenge the accuracy of any bills issued within the statute of limitations period, she believed that PGW had failed to credit some of the payments made to her account in 2014.  Consequently, I directed the Complainant to submit, as a late-filed exhibit, documentation substantiating her claim that PGW had failed to credit several payments to her account.  Tr. 71, 81.  The Respondent was also instructed to submit information regarding the type of decision (oral or written) issued by the Commission’s Bureau of Consumer Services (BCS) in response to Ms. Woodland’s informal complaints.  Tr. 50.  The parties were instructed that late-filed exhibits were due by August 15, 2014, with written objections due by August 29, 2014.  Tr. 81-82. 
On August 5, 2014, PGW submitted the requested information identified as PGW late-filed Exhibits 6 and 7.  As of the day of this Initial Decision, the Complainant has not submitted any late-filed exhibits of her own.  In addition, the Complainant has not submitted any written objections to PGW’s late-filed exhibits.  For this reason, PGW’s late-filed Exhibits 6 and 7 shall be admitted into the record in this matter.

The record closed on August 31, 2014.

FINDINGS OF FACT

1. The Complainant is Yvonne M. Woodland, who resides at 7308 Shisler Street, Apt. 2F, Philadelphia, PA 19111 (Service Address).  Tr. 10.

2. The Respondent is Philadelphia Gas Works.

3. The Complainant first established service at the Service Address on April 26, 1997.  Tr. 33.

4. The Service Address consists of two bedrooms, a kitchen, a living room, a dining room and a bathroom.  Tr. 18-19.

5. On July 18, 2003, Complainant contacted PGW requesting a payment arrangement and reporting possible foreign load on her gas line.  PGW Exhibit 1.

6. On August 29, 2003, Ms. Woodland filed an informal complaint with the Commission’s BCS, BCS Case # 1475036, alleging a high billing dispute and requesting a payment arrangement.  Id.

7. On October 20, 2004, PGW responded to Ms. Woodland’s informal complaint, BCS Case # 1475036, by noting that between October 2002 and October 2004, Ms. Woodland had made only three (3) payments towards her account with PGW and that its investigation had found no foreign load at the Service Address.  PGW maintained that her outstanding balance of $4,602.65 was correct as rendered.  Tr. 41-42, PGW Exhibit 1.

8. On December 1, 2004, BCS issued a decision at BCS Case # 1475036 establishing a payment arrangement for Ms. Woodland requiring her to pay a special budget amount of $194.00 per month consisting of the regular budget amount of $154.00 per month plus $40.00 per month towards the arrears.  Tr. 48.

9. Her service was terminated on May 24, 2006, for nonpayment of an outstanding balance of $10,309.54.  Tr. 33-34.

10. On October 11, 2007, a PGW technician visited the Service Address and found a meter bypass.  Tr. 35, PGW Exhibit 1.

11. The technician turned the service off with a bike lock and removed the gas meter at index 4587.  Id.

12. The technician left a post-termination notice at the Service Address.  Id.

13. On December 10, 2007, Ms. Woodland contacted PGW to inquire about the terms for the restoration of gas service at the Service Address and was informed that she needed to pay $2,123.30, plus a percentage of her current write-off balance of $10,309.54.  Tr. 35-36.

14. The $2,123.30 consisted of a $384.00 security deposit, a $123.23 service turn on charge, and $1,616.07 for the unauthorized usage of gas during the period Match 24, 2006, through October 13, 2007.  Tr. 36-38.

15. On December 20, 2007, Ms. Woodland filed an informal complaint with the Commission’s BCS, BCS Case # 2332948, concerning the termination of service and requesting a payment arrangement.  Tr. 37, PGW Exhibit 1. 
16. On December 24, 2007, PGW responded to the informal complaint at BCS Case # 2332948, indicating that, as a measure of good faith, it had agreed to restore the Complainant’s gas service upon a payment of $1,100.00.  It had also informed the Complainant that the $10,309.54 balance, then in write-off, would be re-activated and that she would be placed on a payment arrangement based on her income.  Tr. 38, PGW Exhibit 1.

17. On December 27, 2007, BCS issued a written decision in BCS Case # 2332948 dismissing Ms. Woodland’s informal complaint upon finding that her gas bills were correct as rendered and that she was responsible for the balance owed to the Company.  BCS did not issue a payment arrangement to Ms. Woodland noting that she had failed to comply with a prior payment arrangement issued by the Commission on November 20, 2004 at BCS Case # 1475036.  PGW Exhibit 1.

18. On December 22, 2007, PGW restored gas service at the Service Address. Tr. 38, PGW Exhibit 1.

19. On January 9, 2008, the write-off amount of $10,309.54 was transferred to Ms. Woodland’s new account with PGW.  PGW Exhibit 7.

20. On April 17, 2009, gas service at the Service Address was terminated again for nonpayment of an outstanding balance in the amount of $14,487.90.  Tr. 40, PGW Exhibit 1.

21. On November 12, 2009, Ms. Woodland paid $323.23 to PGW to restore service at the Service Address.  PGW Exhibit 1.

22. On November 14, 2009, PGW reconnected gas service at the Service Address upon receiving a payment of $323.23 from Ms. Woodland.  Tr. 40-41, PGW Exhibit 1.

23. On June 21, 2012, gas service was terminated at the Service Address for nonpayment.  Tr. 41, PGW Exhibits 1 and 3.
24. On November 8, 2012, PGW reconnected gas service at the Service Address upon receipt of a payment from the Complaint.  Id.

25. On September 18, 2013, Ms. Woodland filed an informal complaint with BCS, BCS Case # 3150246, disputing the outstanding balance on her account and requesting a payment arrangement.  Tr. 46, PGW Exhibit 1.

26. On October 17, 2013, PGW responded to Ms. Woodland’s informal complaint, BCS Case # 3150246, noting that her balance of $15,974.07 had accumulated due to inadequate and inconsistent payments.  PGW maintained that the bills were correct as rendered and that Ms. Woodland had already received three medical certificates and had defaulted on three company-issued payment arrangements.  PGW Exhibit 1.

27. On December 18, 2013, BCS issued its decision at BCS Case # 3150246 dismissing Ms. Woodland’s informal complaint after finding that her gas bills were correct as rendered and that she was not eligible for a subsequent payment arrangement pursuant to 66 Pa.C.S. §1405(d).  Tr. 46, PGW Exhibit 4. 

28. The Complainant’s gas usage during the January and February months for the last six years was as follows:
	
Billing Date
	CCF
	HDD
	Billing Date
	CCF
	HDD

	02/06/2009
	200
	1056
	03/09/2009
	168
	814

	02/05/2010
	153
	898
	03/08/2010
	160
	914

	02/04/2011
	215
	1058
	03/09/2011
	182
	815

	02/07/2012
	136
	807
	03/08/2012
	131
	708

	02/07/2013
	139
	861
	03/08/2013
	180
	801

	02/07/2014
	161
	1053
	03/11/2014
	120
	1020


PGW Exhibit 3.

29. During the period July 2012 through July 2014, Ms. Woodland made only seven partial payments towards her outstanding balance with PGW.  Tr. 45, PGW Exhibit 3.
30. As of July 2, 2014, Ms. Woodland’s outstanding balance with PGW was $17,159.98.  Tr. 51.

31. Ms. Woodland currently resides at the Service Address by herself.  Tr. 73.

32. Ms. Woodland was also the sole resident at the Service Address back in 2004.  Tr. 76.

33. The Complainant has been employed by the North Philadelphia Health System, St. Jude’s Hospital, for 37 years.  Tr. 76-77.

34. In 2004, the Complainant was employed full time, working 40 hours per week at a pay rate of $16.00 per hour.  Tr. 75-76.

35. As of the day of the hearing, Ms. Woodland was working 40 hours per week at a pay rate of $18.00 per hour.  Tr. 73-74.

DISCUSSION

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S.A. § 332(a).  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility violated the Public Utility Code or a regulation or order of the Commission.  66 Pa.C.S.A. § 701.  If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95 (Poorbaugh).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal weight, the complainant has not satisfied her burden of proof.  The complainant would be required to provide additional evidence to rebut the evidence of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983). 

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In her formal Complaint, Ms. Woodland alleged that PGW was threatening to shut off her gas service, that she was unable to pay her gas bills, and that there were incorrect charges on her gas bills.  In particular, Ms. Woodland alleged that she has been disputing her balance “for over 10 yrs” and that her outstanding balance is $17,000.00 which PGW is requesting that she pay in full.  Complaint ¶ 5.  As relief, the Complainant requested that the Commission establish a payment arrangement on her behalf and order PGW to correct her gas bills.

At the beginning of the evidentiary hearing, counsel for PGW, Ms. Christlieb, made a Motion to Dismiss from Ms. Woodland’s Complaint any and all claims that fell outside of the statute of limitations.  I collected the following evidence on the record from the parties before I granted the Respondent’s Motion to Dismiss.

At the hearing, Ms. Woodland was asked to clarify exactly which bills she was disputing as being incorrect.  Tr. 20.  Her response was: “I don’t understand the bill about the tampering, that bill.  And my bill was always $300 to $400 a month. I don’t understand how an apartment can accumulate … to have such a high bill.”  Id.  She testified that the Service Address consists of two bedrooms, a kitchen, a living room, a dining room and a bathroom, and that her gas service was terminated for nonpayment in 2006 or 2007.  Tr. 18-19, 22-23.  She was without gas service for about a year during which time she resided with relatives.  Id.  She testified that when she tried to get gas service reconnected at the Service Address, she was informed that PGW had found a tampered meter at the Service Address.  She was asked to pay $1,000.00 to get service reconnected and she did that.  Afterwards, she noticed that her bill went from “a couple of thousand to $10,000.00.”  Tr. 20.  Ms. Woodland testified that when she inquired with PGW about her high bill, they informed her that it was the result of her tampering with the gas meter.  She stated that she did not pursue the matter further with PGW, but that she later contacted the Commission’s Bureau of Consumer Services (BCS) with regard to her outstanding balance.  Tr. 25-26.  Later, BCS informed her that they had investigated the issue with PGW and that her gas bills were correct as rendered.  Tr. 26.  She did not appeal the BCS’ decision.  Tr. 26.

[bookmark: _GoBack]In response to Ms. Woodlands’ testimony,  Responded presented the testimony of Ms. Garner and PGW Exhibits 1-6.  According to the Respondent, Complainant contacted PGW on July 18, 2003, requesting a payment arrangement and reporting possible foreign load on her gas line.  On August 29, 2003, Ms. Woodland filed an informal complaint with the Commission’s BCS, BCS Case # 1475036, alleging a high billing dispute and requesting a payment arrangement.  On October 20, 2004, PGW responded to Ms. Woodland’s informal complaint by noting that between October 2002, and October 2004, Ms. Woodland had made only three payments towards her account with PGW and that its investigation had found no foreign load at the Service Address.  PGW maintained that her outstanding balance of $4,602.65 was correct as rendered.  On December 1, 2004, BCS issued a decision at BCS Case # 1475036 establishing a payment arrangement for Ms. Woodland requiring her to pay a special budget amount of $194.00 per month consisting of the regular budget amount of $154.00 per month, plus $40.00 per month towards the arrears. 

Ms. Garner testified that Ms. Woodland’s gas service was terminated on May 24, 2006, for nonpayment.  Her outstanding balance at the time of termination was $10,309.54.  Tr. 34.  Ms. Garner explained that, following her termination of service in May of 2006, Ms. Woodland did not file a high billing dispute with the Respondent, nor did she contact the Commission to file an informal or formal complaint.  Tr. 34.  Ms. Garner testified that, on October 11, 2007, a PGW technician visited the Service Address and found a tampered meter.  The technician removed the bypass, turned the service off, and removed the gas meter at index 4587.  The technician left a post termination notice at the Service Address.  At the time of termination, the following gas appliances were found at the Service Address: a 61,000 BTU gas house heater, a 33,000 BTU gas water heater, and a 65,000 BTU gas range.  Tr. 35.

Ms. Garner testified that on December 10, 2007, Ms. Woodland contacted PGW to inquire about the terms for the restoration of gas service at the Service Address.  On December 18, 2007, Ms. Woodland contacted PGW again to dispute the Respondent’s finding of theft of service.  The Respondent referred Ms. Woodland to the Commission, and on December 20, 2007, Ms. Woodland filed an informal complaint with the Commission’s BCS, BCS Case # 2332948, concerning PGW’s finding of theft of service at the Service Address and requesting a payment arrangement.   

On December 24, 2007, PGW responded to Ms. Woodland’s informal complaint at BCS Case # 2332948, indicating that, as a measure of good faith, it had agreed to restore the Complainant’s gas service upon a payment of $1,100.00.  It had also informed the Complainant that the $10,309.54 balance, then in write-off, would be re-activated and that she would be placed on a payment arrangement based on her income.  On December 27, 2007, BCS issued a written decision in BCS Case # 2332948 dismissing Ms. Woodland’s informal complaint upon finding that her gas bills were correct as rendered and that she was responsible for the balance owed to the Company.  In addition, BCS denied Ms. Woodland’s request for a payment arrangement noting that she had failed to comply with a prior payment arrangement issued by the Commission on November 20, 2004, at BCS Case # 1475036.  On December 21, 2007, PGW restored gas service at the Service Address, and on January 9, 2008, the write-off amount of $10,309.54 was transferred to Ms. Woodland’s new account with PGW.  Gas service was terminated for nonpayment twice more at the Service Address: on April 17, 2009, and again on June 21, 2012.  On both occasions, it was restored by PGW following a payment by the Complainant.  

Ms. Garner testified that on September 18, 2013, Ms. Woodland filed another informal complaint with BCS, BCS Case # 3150246, disputing the outstanding balance on her account and requesting a payment arrangement.  On October 17, 2013, PGW responded to BCS Case # 3150246 noting that Ms. Woodland’s balance of $15,974.07 had accumulated due to inadequate and inconsistent payments.  PGW maintained that the bills were correct as rendered and that Ms. Woodland had already received three medical certificates and had defaulted on three company-issued payment arrangements.  On December 18, 2013, BCS issued its decision at BCS Case # 3150246 dismissing Ms. Woodland’s informal complaint after finding that her gas bills were correct as rendered and that she was not eligible for a subsequent payment arrangement pursuant to 66 Pa.C.S. §1405(d).

Pursuant to Section 3314 of the Public Utility Code (the Code), 66 Pa.C.S.§ 3314, 
No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part. 

(Emphasis added). 66 Pa.C.S. § 3314(a).  This provision provides a general limitation period of three years for any action under the Code, except as otherwise provided.  See, Duquesne Light Co. v. Pa. PUC, (Duquesne), 611 A.2d 370 (Pa. Cmwlth. 1992).  The statute of limitations can be tolled by the doctrine of equitable estoppel,[footnoteRef:1] see Lester Ely v. Pennsylvania American Water Company, C-20055616 (Order entered July 10, 2006), and by the filing of an informal complaint with the Commission, see Duquesne, at 383. [1:  	In its Final Order in Lester Ely v. Pennsylvania American Water Company, C-20055616 (Order entered July 10, 2006) the Commission explained, 
[The theory of estoppel] provides that a defendant may not invoke the statute of limitations if through fraud or concealment he causes the plaintiff to relax his vigilance or deviate from his right of inquiry into the facts. The doctrine does not require fraud in the strictest sense, but rather, fraud in the broadest sense, which includes an unintentional deception.  
Lester Ely v. Pennsylvania American Water Company, C-20055616 (Order entered July 10, 2006); see also, Mary Esther Battle v. PECO Energy Co., C-00003804 (Order entered July 16, 2001).  According to the Commission, Respondent's repeated assurances that it would restore Complainant's driveway caused the Complainant to essentially "relax his vigilance."  Id. ] 


In Lester Ely v. Pennsylvania American Water Company, (Ely) C-20055616 (Order entered July 10, 2006), the Commission held that the doctrine of equitable estoppel, which is based on the theory of estoppel, tolled the statute of limitations when respondent's repeated assurances that it would restore complainant's driveway caused the complainant to essentially "relax his vigilance."  In the present case, the record is devoid of any evidence that PGW made any statements that would cause the Complainant to relax her vigilance as to any rightful claims against the Respondent.  See Tr. 55-57.  On the contrary, Ms. Woodland explained for the record that she had approached PGW several times for help with her large balance and that, instead of helping her, PGW directed her to the Commission.  Tr. 57.

In Duquesne, the customer filed an informal complaint with BCS on December 5, 1988, concerning a violation that occurred between July and October 1986.  The BCS did not issue a decision until January 24, 1990.  On October 2, 1990, the customer filed a formal complaint with the Commission concerning the same incident.  The Commission ruled that the statute of limitations had not run out on the complaint, reasoning that the period of time within which the Commission’s BCS investigated the customer’s informal complaint should not be charged against him.  The Commonwealth Court of Pennsylvania affirmed the Commission’s ruling.  Duquesne, at 383.  In the present case, Ms. Woodland has filed three informal complaints with the Commission’s BCS, all challenging her outstanding balance with PGW at the time of the filing.  BCS Case # 1475036 was filed on August 29, 2003, with a decision issued on December 1, 2004.  BCS Case # 2332948 was filed on December 20, 2007, with a decision issued on December 27, 2007; whereas BCS Case # 3150246 was filed on September 18, 2013, with a decision issued on December 18, 2013.  However, the present Complaint is the first formal Complaint filed by Ms. Woodland against PGW, and it was filed on April 28, 2014.  Tr. 56.  In accordance with Duquesne, the statute of limitations in the present case is tolled only by 91 days, which is the period of time within which the Commission’s BCS investigated Ms. Woodland’s informal complaint at BCS Case # 3150246.  Consequently, PGW’s Motion to Dismiss is granted to the extent that Ms. Woodland is barred from disputing any billing issues which she knew or should have known before January 27, 2011.  

Following my ruling on Respondent’s Motion to Dismiss, I asked the Complainant twice whether she disputed the accuracy of any bills that fell within the statute of limitations or believed that any of them were abnormally high.  She responded in the negative both times.  Tr. 61-62, 72.  A brief review of the Complainant’s account history with PGW reveals that her gas usage has been seasonal and has remained relatively constant during the years Ms. Woodland has been a customer of PGW.  See FOF # 28.  There is, however, a noticeable decrease in gas usage recorded in January and February of 2014, but since there is no evidence on the record of a foreign load being discovered and corrected, or of new appliances being installed at the Service Address around the time in question, the decrease in usage is likely the result of Ms. Woodland’s conservation efforts to bring her outstanding balance under control.

At the hearing, Ms. Woodland insisted that she had made more payments to PGW than she had been credited for.  Tr. 62, 70, 79-80.  She was allowed to provide, as a late-filed exhibit, documentation to substantiate her claim of additional payments.  Ms. Woodland was instructed that the late-filed exhibit was due by August 15, 2014.  Tr. 81.  As of the date of this Initial Decision, the Complainant has not submitted any documentation supporting her claim of additional payments made to PGW but not credited to her account.

For the reasons stated above, I find that the Complainant has failed to carry her burden of proving that there are incorrect charges of her bills from PGW.  

With regard to Complainant’s request for a payment arrangement, PGW’s witness testified that Ms. Woodland has already received and defaulted on one Commission-issued payment arrangement.  Ms. Garner testified that on December 1, 2004, BCS issued a decision at BCS Case # 1475036 establishing a payment arrangement for Ms. Woodland, requiring her to pay a special budget amount of $194.00 per month consisting of the regular budget amount of $154.00 per month, plus $40.00 per month towards the arrears.  Ms. Woodland testified that, back in 2004, she was the sole resident of the Service Address and that she was employed full time at a pay rate of $16.00 per hour.  She added that she is still the sole resident at the Service Address and that her current pay rate is $18.00.  

The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405 of the Public Utility Code regarding payment arrangements reads in pertinent part:

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.


66 Pa.C.S. § 1405 (d). (Emphasis added).  

Section 1403 of the Public Utility Code defines “change in income” as a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.  66 Pa.C.S. § 1403.  

In the present case, the Commission lacks the authority to issue a subsequent payment arrangement on behalf of Yvonne Woodland because she has experienced an increase, instead of a decrease, in income since the first time she obtained a Commission-issued payment arrangement in December 1, 2004.

For the reasons stated above, the Complaint of Yvonne Woodland against PGW is dismissed in its entirety.
CONCLUSIONS OF LAW

1. 	The party filing the Complaint bears the burden of proving that she is entitled to relief from the Commission. 66 Pa.C.S. § 332(a). 

2. 	"Burden of proof" means a duty to establish one's case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

3. 	The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4. 	No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose.  66 Pa.C.S. § 3314(a).  

5.	The statute of limitations can be tolled by the filing of an informal complaint with the Commission, and by the doctrine of equitable estoppel.  Duquesne Light Co. v. Pa. PUC, 611 A.2d 370 (Pa. Cmwlth. 1992), Lester Ely v. Pennsylvania American Water Company, C-20055616 (Order entered July 10, 2006).

6.	The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq., applies to this proceeding.  

7.	Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.  66 Pa.C.S. § 1405(d). 

8.	Change in income is defined as a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.  66 Pa.C.S. § 1403.

ORDER

THEREFORE,

IT IS ORDERED:

1.	That Philadelphia Gas Works’ late-filed Exhibits 6 and 7 shall be admitted into the record in this matter.

2.	That the formal Complaint filed by Yvonne M. Woodland against Philadelphia Gas Works at Docket No. C-2014-2418923 is dismissed in its entirety.

3.	That the Secretary mark this docket closed.


Dated:	April 14, 2014						/s/					
							Eranda Vero
							Administrative Law Judge
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