BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Rick Starr					:
						:
	v.					:		F-2012-2330884
						:
PECO Energy Company			:




INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


		The Complainant failed to present evidence to show that there were incorrect charges on his bills or that the Respondent incorrectly charged him a security deposit.  The Complainant did not provide income information to support his request for a payment arrangement.  Therefore, the complaint is dismissed.  


HISTORY OF THE PROCEEDING

		On October 17, 2012, Rick Starr (“Starr” or the “Complainant”) filed a formal complaint with the Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or the “Respondent”).  The Complainant alleged, among other things, the following: that there are incorrect charges on his bill; that there is a reliability problem; and that he was not charged a security deposit until a month after his service was initiated.  The Complainant requested that the security deposit be removed.  During the hearing, the Complainant asked for a payment agreement (Tr. 136).  This is a timely appeal of the Bureau of Consumer Services decision for informal complaint #2980139.

		On October 31, 2012, the Respondent, through its counsel, filed an answer.  In its answer, the Respondent denied that there are incorrect charges on the Complainant’s bills.  The Respondent averred that the security deposit was assessed in accordance with the Commission’s regulations and the Respondent’s tariff.  The Respondent stated that on February 7, 2012, its technician determined that the electric service was restored illegally.  The meter was replaced and set to zero on March 15, 2012.  The Respondent averred that the Complainant has not made a payment since the service was established in February 2012.  The Respondent referred to a Bureau of Consumer Services dated September 18, 2012.  

		A hearing was held in this matter in the Philadelphia Regional Office on March 13, 2013, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Rick Starr, testified in support of the complaint.  Shawane L. Lee, Esquire, represented the Respondent.  The Respondent presented two witnesses: Elsa Leung, a regulatory assessor for the Respondent, and Thomas Lerro, the Respondent’s Supervisor of Field Investigation Department for Meter Services, who sponsored twelve exhibits:
 
PECO Exhibit 1 - the Complainant’s Account Activity Statement;
PECO Exhibit 2 - Field Visit/High Bill Investigation History;
PECO Exhibit 3 - High Bill Investigation December 27, 2012;
PECO Exhibit 4- Usage History;
PECO Exhibit 5- Daily Meter Readings from January 11, 2013 to March 11, 2013;
PECO Exhibit 6 - DataRaker-kWh usage from March 15, 2012 to August 31, 2012; 
PECO Exhibit 7 - DataRaker-kWh usage from December 1, 2012 to December 27, 2012;
PECO Exhibit 8 - DataRaker-kWh usage from December 27, 2012 to February 28, 2013;
PECO Exhibit 9 - the May 2012 Utility Report from the Respondent to the Complainant; 
PECO Exhibit 10 - BCS Case Detail Report June 2012 #2969139; 
PECO Exhibit 11 - Bureau of Consumer Services Decision Report #2969139, dated September 18, 2012; and 

[bookmark: _GoBack]PECO Exhibit 12 – the Respondent’s Tariff regarding deposits.
		The record was held open for the Complainant to provide income documentation.  He was given ten days to submit the information to the undersigned and the Respondent’s attorney (Tr. 136-137).  The Respondent did not submit the requested documentation.

		The record in this case consists of a 139-page transcript and twelve exhibits.  The record closed on April 5, 2013, when the transcript was received.

FINDINGS OF FACT

1. The Complainant is Rick Starr, 1724 Engle Street Chester, Pennsylvania. 

2. The Respondent in this proceeding is PECO Energy Company.

3. The Respondent noticed that unauthorized usage was registering at the service address in October 2011 (Tr. 63).

4. On October 13, 2011, the Respondent left a 72-hour shut off notice at the property (Tr. 63).

5. The Complainant contacted the Respondent to apply for service at the service address on October 17, 2011 (Tr. 22, 62). 

6. The Respondent sent the Complainant a denial of service letter and requested additional identification verification (Tr. 63).

7. On October 20, 2011, after a PECO technician found a mangled meter at the service address, the service was terminated and multiple locks were installed on the meter (Tr. 63).

8. The Complainant moved into the property in January or February 2012 (Tr. 7; PECO Ex. 10, 11). 
9. The Respondent left another 72-hour termination notice on February 1, 2012, because unauthorized usage was registering at the service address (Tr. 64).

10. On February 3, 2012, the Complainant called the Respondent to request service in his name (Tr. 26, 64).

11. On February 7, 2012, a PECO technician went to the property to begin service for the Complainant.  He discovered a loose meter box and a meter that was not assigned to that address.  In addition, the service was already restored with jumpers forced into the meter jaws.  The technician did not install a new meter.  He left an unauthorized usage notice at the property (Tr. 62, 66, 67; PECO Ex. 2). 

12. On February 20, 2012, the Respondent verified the Complainant’s identification, including his social security number, and began charging him for service effective February 8, 2012.  In addition, the Respondent requested a $100.00 deposit (Tr. 29, 65; PECO Ex. 1). 

13. The deposit was scheduled to be paid in three installments.  The $50.00 payment was billed on February 20, 2012, and the two $25.00 payments were billed on March 26, 2012, and April 24, 2012, respectively (Tr. 66; PECO Ex. 1). 

14. On February 27, 2012, a technician found that the meter had been removed and jumpers were connected to the service wires (Tr. 68; PECO Ex. 2). 

15. In February 2012, the Complainant’s billing was based on an estimated reading (Tr. 69; PECO Ex. 1).

16. On March 5, 2012, a 72-hour termination notice was left at the property.  The Respondent requested that the meter box be repaired (Tr. 68; PECO Ex. 2). 
17. When the Complainant contacted the Respondent on March 7, 2012, regarding the termination notice, he reported that there was no meter at the property (Tr. 68; PECO Ex. 2). 

18. After the Complainant informed the Respondent that the meter repairs had been made, a PECO technician went to the property on March 15, 2012 and installed meter #339400577 (Tr. 69; PECO Ex. 2).  

19. On May 21, 2012, the Complainant called PECO to dispute his deposit requirement and to request a digital meter (Tr. 30, 69-70; PECO Ex. 2).

20. On May 21, 2012, the Respondent’s representative reviewed the Complainant’s bill and daily usage and explained to the Complainant that his bills were based on actual readings.  The Complainant was advised of the effect of space heaters on his bills (Tr. 69, 70; PECO Ex. 2). 

21. The Respondent initiated a high bill investigation and attempted to contact the Complainant on May 22, 2012, by telephone and May 23, 2012, by letter to discuss the dispute (Tr. 71; PECO Ex. 2).

22. Since the Complainant did not respond to the Respondent’s voicemail or correspondence, the Respondent closed the investigation on May 31, 2012, and sent the Complainant a Utility Report.  The Utility Report included an explanation of the meter readings.  The Complainant was asked to contact the Respondent (Tr. 71, 73; PECO Ex. 9).

23. On June 11, 2012, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services at #2980139 (Tr. 74, PECO Ex. 10).

24. In its decision dated September 12, 2012, the Bureau of Consumer Services found that the security deposit was requested in accordance with the Commission’s regulations.  The Commission did not issue a payment arrangement.  It was noted that the Respondent was willing to offer payment terms to the Complainant (Tr. 75, 76; PECO Exs. 10, 11).  

25. On November 6, 2012, the Complainant contacted the Respondent to complain about high bills and request a new digital meter (Tr. 71 PECO Ex. 2). 

26. A high bill investigation was initiated and attempts were made to contact the Complainant on November 7, 2012, November 19, 2012, and November 21, 2012, by phone and by mail (Tr. 72; PECO Ex. 2). 

27. On December 12, 2012, a representative for the Respondent spoke to the Complainant about his dispute and scheduled a field visit for December 27, 2012 (Tr. 77, PECO Exs. 2, 3). 

28. On December 27 2012, Mary McQuilkin, the field technician, went to the service address and found meter #339400577 with broken dials and a missing dial.  The meter appeared to be smashed (Tr. 98, 102; PECO Ex. 3).  

29. On December 27, 2012, the technician replaced the meter with meter #107214169. (Tr. 111, PECO Ex. 3). 

30. The condition of the meter did not affect the meter readings or accuracy (Tr. 105). 

31. On December 27, 2012, the Respondent’s field technician conducted an appliance analysis.  She noted the following appliances: a side-by-side refrigerator, a washer, an electric dryer, a stand-up air conditioning unit, an oil burner motor for a heating system, two space heaters, an electric water heater, basic lighting, a large screen TV, two computers and a satellite system (Tr. 99-102; PECO Exs. 2, 3).

32. The Complainant has two space heaters.  He uses one in the rear area when he works there and he uses the other space heater under his sink when the temperature is less than 30 degrees (Tr. 14; PECO Ex. 2).

33. The average potential kilowatt usage per day was estimated at 74 kilowatt hours per day or 2,232 kilowatt hours per month in the summer and 113 kilowatt hours per day or 3,392 kilowatt hours in the winter (Tr. 102; PECO Ex. 3).

34. The lowest actual per day usage was 16.6-kilowatt hours during May and June 2012.  The highest actual per day usage was 54.3-kilowatt hours during October and November 2012 (PECO Ex. 4). 

35. The Complainant’s potential usage, as determined by the appliance analysis, exceeded the Complainant’s actual usage (Tr. 112, 115-116; PECO Exs. 3, 4). 

36. A residential meter may appear to spin faster when there is an increase in usage, such as when the water heater is cycling while using a space heater.  This does not indicate that the meter is inaccurate or out of control (Tr. 108, 109).

37. The Complainant does not his dispute bills for service after the new meter was installed on December 27, 2012 (Tr. 51-54; PECO Ex. 5).

38. The PECO DataRaker information shows that the Complainant’s usage is normal.  This includes high winter usage due to low temperatures (Tr. 79-85, PECO Exs. 6-8).

39. The meter that was installed on December 27, 2012 registered the same pattern of usage as the meter that was at the service address from March 15, 2012 through December 27, 2012 (Tr. 84; PECO Exs. 6, 7, 8).

40. The Complainant has not paid an electric bill since his account was established at the service address (Tr. 53, 54; PECO Ex. 1). 

41. The Respondent has no record of the Complainant as a customer on the Avenue of the States (Tr. 65).

42. When service was established, the Respondent assessed a deposit to the Complainant after a review of his creditworthiness (Tr. 85; PECO Exs. 1, 11).

		43.	At the time of the hearing, the Complainant’s balance for his electric account was $1,908.21 (PECO Ex. 1).

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

		The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

		The Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

Security deposit

		The Complainant said that he was a PECO customer when he leased office space at 506 Avenue of the States in Chester (Tr. 55-57).  Therefore, he should not have been asked to pay a deposit.  He gave his landlord his bill and payment so that she could pay all bills at the same time (Tr. 56).  

		Elsa Leung, a regulatory assessor for the Respondent, stated that the Respondent does not have a record of the Complainant having service in his name at that address (Tr. 65).  She explained that the Respondent followed its tariff when it assessed the security deposit.  Supplement No. 35 to PECO Tariff Electric Pa. P.U.C. No. 4, Rules 5.3 and 5.4 provides:

5.3 GUARANTEE OF PAYMENTS.  The Company may charge a security deposit before it will render service to an applicant or before the Company will continue to render service to a customer for whom the Company provides Consolidated EDC Billing or Separate EDC Billing. The Company may charge deposits to applicants and customers if they have bad credit, lack creditworthiness or as otherwise permitted by Commission statutes, rules, regulations, and as required by Federal Bankruptcy Law. The applicant or customer may be required to provide a cash deposit, letter of credit, surety bond, or other guarantee, satisfactory to the Company. The Company will hold the deposit as security for the payment of final bills and in compliance with the Company's Rules and Regulations. In addition, the Company may require industrial and commercial customers for which it may provide Consolidated EDC Billing or Separate EDC Billing to post a deposit at any time if the Company determines that the customer is no longer creditworthy or has bad credit or as otherwise permitted by Commission statutes, rules, regulations and as required by Federal Bankruptcy Law. The Company retains the right to charge customers additional deposits based upon continued bad credit or lack of creditworthiness and increased usage.

5.4 AMOUNT OF DEPOSIT. For residential customers the deposit will be equal to one-sixth of the applicant’s or customer’s estimated annual bill for Company charges, based on applicable rates. A deposit from a residential customer shall conform to the requirements of 66 Pa. C.S. 1404(c) and applicable Pennsylvania Public Utility Commission regulations. For industrial and commercial accounts, the amount of the deposit shall be the Company's projection of the sum of the Company charges in the customer's two highest monthly bills in the 12 months following the deposit. The provisions of 11 U.S.C. §366(b) of the Federal Bankruptcy Code, or any successor statute or provision, shall, if inconsistent, supersede the provisions of this rule.

PECO Ex. 12. 

		Tariff provisions that have been approved by the Commission, as the Respondent’s tariff provisions here, are prima facie reasonable.  Lynch v. Pa. Pub. Util. Comm’n, 140 Pa. Cmwlth. 599, 594 A.2d 816 (1991); app. denied, 529 Pa. 670, 605 A.2d 335 (1992).  

		A utility’s Commission-approved tariff has the force of law and is binding on the public utility and its customers.  Stiteler v. Bell Telephone Co., 32 Pa. Cmwlth. 319, 379 A.2d 339 (1977), Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa. Cmwlth. 238, 437 A.2d 1067 (1981), Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995). 	

		The Complainant is appealing the Bureau of Consumer Services finding that the security deposit was requested in accordance with the Commission’s regulation at 52 Pa.Code section 32(a)(2)  (Tr. 75, 76; PECO Exs. 10, 11).  That section reads as follows:

§ 56.32. Security and cash deposits.
[bookmark: 56.32.](a)  A public utility may require a cash deposit in an amount that is equal to 1/6 of an applicant’s estimated annual bill at the time the public utility determines a deposit is required, based upon the following: 

…
  (2) An applicant who is unable to establish creditworthiness to the satisfaction of the public utility through the use of a generally accepted credit scoring methodology which employs standards for using the methodology that fall within the range of general industry practice. The credit scoring methodology utilized for this purpose must specifically assess the risk of utility bill payment. 

		Since the Complainant did not provide an account number, a copy of a PECO bill or a cancelled check related to the prior account, the record lacks evidence that he had service in his name.  Based on the evidence in the record, the Respondent requested the security deposit because the Complainant lacked creditworthiness.  In addition, the security deposit assessed when the service was established.  The Complainant alleged that the Respondent ask for the security deposit a month after the service was established.   

		Consequently, the Respondent followed its tariff and the Commission’s regulations when it required a security deposit.

High bill/incorrect charges

		In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overbilling, a Complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that the Complainant’s billing history shows no prior abnormalities.  Once the Complainant makes out a prima facie case, the burden of proof then shifts to the utility however; the ultimate burden of persuasion always remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).

		In Robert Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217, (Pa. Commonwealth 2001), the Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:
“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Gary and Doris Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 435-6, 461 A. 2d 1234, 1235 (1983).
Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).  

		In Nehemiah Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Final Order entered November 15, 2011), the Commission explained that 
[C]onsistent with our holding in Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Id. at 6.  


Thomas v. PECO Energy Company at 5.

		In this case, the Complainant testified that he asked the Respondent to change the meter because his bills were almost $300.00 (Tr. 8-10).  He said that he saw the meter spinning very fast (Tr. 12).  The evidence in the record indicates that one person lived at the service address during the period in question.  Therefore, the number of people in the household has not changed.  The Complainant testified that the potential for utilization was low.  He said that his space heaters would not increase his usage significantly.  

		The Complainant established a prima facie case.

		Thomas Lerro, the Respondent’s supervisor of field investigation department for meter services, testified about the high bill investigation at the service address on December 27, 2012 (Tr. 97, 98; PECO Ex. 3).  He produced the meter that was removed from the service address on December 27, 2012 (Tr. 103).  He explained that the meter was registering the Complainant’s usage accurately (Tr. 103-106).  The field technician verified the last reading before the visit and dropped the load at the property (Tr. 110; PECO Ex. 3). The Complainant’s actual usage was less than the potential for usage determined by the appliance analysis (Tr. 113).
		The Respondent rebutted the prima facie case.  The Complainant did not provide additional information to sustain his burden of proof.  The Complainant has failed to demonstrate that the bill was incorrect at this service address.

Reliability

		During the hearing, there was no evidence of a reliability problem. The Respondent’s technicians visited the service address on several occasions.  When damaged equipment was found, it was replaced.  The meter installed on December 27, 2012, showed the same basic usage as the meter that was installed on March 15, 2012.

Payment arrangement

		The Commission follows the rules set forth in the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq. when it addresses payment arrangements.  Section 1405 (a) and (b) read as follows:

§ 1405.  Payment arrangements. [Effective December 22, 2014] 

(a)  General rule. --The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

(b)  Length of payment arrangements. --The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

   (2) Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
		The Complainant asked for a payment arrangement if he was required to pay the entire balance.  The Complainant did not provide income information during the hearing.   He was given ten (10) days to provide document(s) regarding his income.  However, he did not provide any information after the hearing.  Therefore, the record is devoid of income information for the Complainant.  Without that information, a payment arrangement cannot be established.

		The Complainant failed to prove that the Respondent violated a Commission regulation, the Public Utility Code or its tariff .

		The Complainant is responsible for paying the outstanding balance.

		Accordingly, the complaint is dismissed.


CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.

		2.	That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

		3.	That the Complainant failed to sustain his burden of proof. 

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Rick Starr against the PECO Energy Company at Docket No. F-2012-2330884 is dismissed in its entirety.

		2	That the Complainant is responsible for paying the outstanding balance.

		3.	That this case is marked closed.


Date:  May 4, 2015						/s/			
						Cynthia Williams Fordham
						Administrative Law Judge
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