BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Jazzmin Evans 					:
							:
	v.						:			F-2015-2470179
							:
PECO Energy Company				:



ORDER DENYING THE MOTION OF PECO ENERGY COMPANY
 FOR JUDGMENT ON THE PLEADINGS



		On February 12, 2015, Jazzmin Evans (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent or Company) alleging that there are incorrect charges on her bill because PECO billed her for a higher CAP rate than she expected.  She seeks to have those charges removed so that she can pay her monthly bill at the lower rate.  In addition, she charges that PECO had not responded to a high bill complaint in a timely fashion, and that if PECO were more responsive, she would not have incurred those higher usage bills for the time period when she first requested an evaluation and when her landlord replaced a thermostat.  

		Electronic service of the Complaint occurred on March 4, 2015, as acknowledged by PECO Exhibit 1 to its subsequently filed Motion for Judgment on the Pleadings, which is a print out of the service received from the Commission's Secretary.  This is consistent with the audit history of the Commission's electronic document handling system.[footnoteRef:1] [1:  PECO has signed a waiver of the Section 702 requirements for service of formal complaints, 66 Pa.C.S.  702, and has agreed to electronic service instead under the Commission’s Waiver of 702 program.   Service is listed in the Audit History of the case as having been effected on March 4, 2015.
] 


		PECO filed its Answer and New Matter, properly accompanied by a notice to plead, on March 16, 2015.  The Answer denies that there are any incorrect charges on the Complainant's account.  In addition, PECO avers that the entire arrearage is CAP arrears and therefore not subject to a payment arrangement.  PECO states that it did respond to Complainant's high billing issue and found that the Complainant's thermostat had been replaced prior to the usage being reduced.  The Company is not responsible for the Complainant's faulty thermostat.

		In New Matter, PECO avers that Complainant has been enrolled in PECO's CAP program since November 27, 2013, under Tier C.  The entire balance is comprised of CAP arrears, which cannot be subject to a payment arrangement under the Public Utility Code.

		On April 7, 2015, PECO filed a Motion for Judgment on the Pleadings (MJOP or Motion), properly accompanied by a notice to plead, seeking dismissal of the Complaint.  In the Motion, PECO avers that facts alleged in New Matter can be deemed admitted because the Complainant failed to file a responsive pleading, and that the Complaint can be dismissed based on these facts.

		The time for filing a responsive pleading to the MJOP has expired, and no responsive pleading was filed.  Therefore, the MJOP is ripe for disposition.

DISCUSSION

		Complainant charges that PECO's slow response to her high billing complaint resulted in the high bills which in turn, raised her CAP payment.  She seeks to have the charges removed from her bill which are the difference between the charge she was quoted as a CAP customer in November 2013 and those she was charged due to high usage caused by a faulty thermostat that PECO could have found if it had been more responsive.

		PECO points out that there is no Commission jurisdiction for a payment arrangement for CAP arrears and asks that the Complaint be dismissed.


		The regulation regarding motions for summary judgment and judgment on the pleadings is as follows:

§ 5.102.  Motions for Summary Judgment and Judgment on the Pleadings
(a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 
 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 
 (c)  Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion. 
 (d)  Decisions on motions. 
   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 
   (2)  Standard for grant or denial in part. The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues. 
   (3)  Form of decision. The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in §  5.533 (relating to exceptions). Denial of a motion will be in the form of a written order.
52 Pa.Code § 5.102.

		The question of whether the Commission is legally empowered to grant the requested relief is properly raised as an affirmative defense in New Matter.  52 Pa. Code 
§ 5.62(b).   If not refuted, the facts stated in new matter may be deemed to be admitted, and   “The judgment sought will be rendered if the applicable pleadings . . . show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”  52 Pa. Code § 5.102(d)(1).

		In the present case, Complainant seeks to have removed from her account the difference between the CAP monthly billing amount originally quoted and the CAP monthly billing amount she was actually billed from November 2013 through April 2014.  She believes that the high usage registered by the meter could have been 	curtailed much sooner if PECO had responded to her high billing complaint more quickly, as the usage decreased markedly after her landlord had the thermostat replaced.  

		PECO records show that Complainant's contact regarding high billing occurred on May 2, 2014, not in November 2013, and that a technician was sent to the residence on June 9, 2014.  	

		The timing of the contact, and the responsiveness of the utility are facts in dispute in this case.  Where there are facts in dispute, dismissal of the Complaint due to a motion for judgment on the pleadings is not proper.

		PECO's MJOP relies solely upon the jurisdiction of the Commission to grant a payment arrangement for CAP arrears.  It is true that the Commission cannot establish a payment arrangement for CAP arrears.  66 Pa.C.S. § 1405(c).  However, a request for a payment arrangement does not appear in the Complaint.  Complainant neither checks the box on the formal complaint form that states she is seeking a payment arrangement nor states this request anywhere in her Complaint.  This is not a payment arrangement request, it is a service dispute.  Accordingly, the MJOP must be denied.

		The matter will be set for hearing.  Complainant is advised that it is her responsibility to prove that PECO is responsible for a violation of the Commission's regulations, statute, or orders.  She must prove that PECO provided inadequate service.  The parties are encouraged to seek to resolve this issue amicably.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion for Judgment on the Pleadings filed by PECO Energy Company in the case captioned Jazzmin Evans v. PECO Energy Company, at Docket No. F-2015-2470179, is denied.

		2.	That the case captioned Jazzmin Evans v. PECO Energy Company, at Docket No. F-2015-2470179, be set for hearing.


Dated:	May 11, 2015						_____________________________
								Susan D. Colwell
								Administrative Law Judge
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