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This decision dismisses Complainant’s claim regarding service shut off and grants, in part, Complainant’s request for a payment arrangement.  
HISTORY OF THE PROCEEDING


The Complaint of Loren Clowden (“Complainant” or “Mr. Clowden”) was filed with the Public Utility Commission (“Commission”) on September 15, 2014.  This formal Complaint states that Philadelphia Gas Works (“PGW”) is threatening to shut off his service or has already shut it off and that he would like a payment arrangement.  He further states, “I am not trying to get out of paying my bill, but I need to have some leniency in lowering the bill.”  (Complaint at 3).
 

PGW filed its Answer to the Complaint on or about October 6, 2014.  In that Answer, the Company avers that on April 28, 2914, PGW terminated the service at the service address for nonpayment and restored the service on April 30, 2014 with the third and final medical certification under the account balance. The Answer also contends that PGW issued a service shut off notice on September 4, 2014, with a shut off date of on or up to 60 days after September 16, 2014.  


The Company also alleges in the Answer that the amount owed includes Customer Responsibility Program (“CRP”)
 arrears and that Complainant did not comply with a company payment agreement and has not paid PGW in some time.  The Answer also states that Complainant may re-enroll in the CRP by paying the outstanding amount or entering into a payment agreement with a partial payment of outstanding amounts.  

A hearing was held on January 22, 2015.  Complainant represented himself and submitted one document, a Writ of Possession.  (Complaint 1).

PGW was represented by Graciela Christlieb, Esq.  She presented one witness, PGW Customer Review Officer Jessica Glace, and five exhibits.  They are:

Contacts for Account 


PGW1
Payment Arrangement Document
PGW2

Statement of Account


PGW3

Usage Analysis


PGW4

BCS Decision



PGW5


All exhibits were admitted.  The record closed upon receipt of the transcript on February 17, 2015. 

Additional information was needed and the record was reopened on April 9, 2015, allowing PGW until April 17, 2015 to provide the information and allowing Complainant until April 24, 2015 to respond.  PGW submitted PGW 6.  Complainant did not respond to the additional information provided by PGW. 

PGW 6 is admitted and the record is closed as of April 25, 2015. 

FINDINGS OF FACT

1. Complainant, Loren Clowden, is a PGW customer at the service address on Marlowe Street, Philadelphia, Pennsylvania.
2. Respondent is PGW, a jurisdictional public utility in Pennsylvania. 

3. On April 28, 2014, PGW terminated Complainant’s service for nonpayment.  (PGW1).

4. On April 30, 2014, PGW restored Complainant’s service after a medical certificate was presented.  (PGW1).
5. At the time of the hearing, Complainant had gas service.  (Tr. 6). 
6. Complainant earns $11.68 per hour.  (Tr. 8).

7. During a two week period, Complainant works 7 days, 7.5 hours each day.  (Tr. 32). 
8. Complainant earns $1,226.40 per month.  (Tr. 8, 32). 

9. Complainant lives alone.  (Tr.9).

10. Complainant has broken only one PGW payment agreement.  (Tr. 20).
11. Complainant has had no Commission-issued payment agreements. 
12. As of the January 2015 bill, Complainant’s balance was $3,390.22.  (PGW3).

13. Complainant’s balance includes $622.56 in CRP arrears.  (PGW6).
DISCUSSION


Any offense alleged by the Complainant must be a violation of the Public Utility Code (“Code”), the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that: 
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw. 2012).


Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied by the complainant.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).



The Responsible Utility Customer Protection Act (Chapter 14) applies when a Complainant is seeking a payment arrangement.  This authorizes the Commission to establish payment agreements between a public utility, customers and applicants within the limits established.  66 Pa.C.S. § 1405(a).  In pertinent part it provides as follows: 
§ 1405.  Payment arrangements.

(a) General rule.--The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter. 
(b) Length of payment arrangements.--The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond: 
(1)
Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 

(2)
Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level. 

(3)
One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level. 

(4)
Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level. 
(c) Customer assistance programs.--Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission. 
(d) Number of payment arrangements.--Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer. 
(e) Extension of payment arrangements.--If the customer defaults on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown. 
(f) Failure to comply with payment arrangement.--Failure of a customer to comply with the terms of a payment arrangement shall be grounds for a public utility to terminate the customer's service.  Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute. 


When a Complainant has arrearages comprised of both customer assistance and non- customer assistance charges, the Commission may bifurcate the arrearage and establish a payment arrangement on the non-CAP arrearage.  The Commission is not required to set a payment arrangement on a bifurcated arrearage, however, and may decline to do so if the Complainant has exhibited a poor payment history and inability to keep prior payment agreements with the company.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013).  Since the Commission can only give a limited number of payment agreements, a payment agreement issued on a non-CAP arrearage in a scenario where the Complainant is likely to default is not in the customer’s best interest.  Joy Turner v Philadelphia Gas Works, C-2013-2388319 (Order Entered June 19, 2014).

Complainant contends that the utility is threatening to shut off his service or has already shut it off.  He also would like a payment arrangement. 

Shut off of service


PGW shut off Complainant’s service.  However, Complainant’s service was restored after Complainant provided PGW with a medical certificate
 and Complainant had service at the time of the hearing.  No evidence was presented that PGW violated the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission with respect to the shut off of his service or notification of the shut off.  

A prima facie case on the issue of service shut off was not established.  Therefore, Complainant cannot prevail on this issue.  66 Pa.C.S. § 332(a).
Payment Arrangement

Complainant is eligible for a payment arrangement.  He has not previously had a Commission payment arrangement.  Also, this is not a case where the Complainant has defaulted on several payment arrangements and is prohibited from a payment arrangement under the analysis of Hewitt and Joy Turner.  Complainant has defaulted on only one payment arrangement with PGW.  

During the hearing, Complainant stated that he simply wants a more manageable payment amount given that he was out of work for a period and had recently secured a new job.  (Tr. 7-8).  Although Complainant may have had trouble paying his bill in the past, his recently secured new job has more regular work hours and pays more per hour than his previous employer.  (Tr. 8).  This suggests that he will more than likely maintain any payments required herein.   


The Commission cannot award a payment arrangement on the $622.52 in CRP arrears.  66 Pa.C.S. § 1405(c).  However, a payment arrangement may be awarded on the amount not accumulated under the CRP program.


Complainant earns $1,226.40 per month.  One-hundred and fifty percent of the poverty level for one person is $1,471.25 per month.  Therefore, because his income is less than 150% of the poverty level, under 66 Pa.C.S. § 1405(b)(1), Complainant is eligible for and will be awarded a five year payment period on his non-CRP arrears. 
Conclusions of Law

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

2. No prima facie case was established on the shut off of service claim.  66 Pa.C.S. § 332(a). 

3. The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established.  66 Pa.C.S. § 1405(a).

4.  Complainant is eligible for a payment arrangement on the non-CRP portion of the outstanding amount.  66 Pa.C.S. § 1405(a-d); Joy Turner v Philadelphia Gas Works, C-2013-2388319 (Order Entered June 19, 2014).

ORDER


THEREFORE,



IT IS ORDERED:
1. The claims of Complainant Loren Clowden at Docket Number C-2014-2442983 are denied, in part, and granted, in part.
2. That the shut off of service claim of Loren Clowden at Docket Number C-2014-2442983 is denied and dismissed. 
3. That the request of Loren Clowden at Docket Number C-2014-2442983 for a payment arrangement on the CRP portion of his balance is denied and dismissed.

4. That the request of Loren Clowden at Docket Number C-2014-2442983 for a payment arrangement on the non-CRP portion of his balance is granted.
5. That PGW shall determine Complainant’s non-CRP balance within 30 days of the final order of the Commission at Docket Number C-2014-2442983. 

6. That Loren Clowden shall make monthly payments consisting of his current bill plus one sixtieth (1/60th) of the non-CRP balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order in this case.
7.
That as long as Loren Clowden keeps the payment schedule stated in this order, Philadelphia Gas Works shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payments or finance charges against his account.

8.
That if Loren Clowden does not keep the payment schedule stated in this order, Philadelphia Gas Works is authorized to suspend or terminate his utility service in accordance with the Commission's statute and regulations.
9.
That the Secretary mark this docket closed. 
Date:    April 30, 2015  




/s/












Darlene D. Heep








Administrative Law Judge


�  	Complainant indicates on the Complaint form that this is an appeal of a Bureau of Consumer Services (“BCS”) decision.  (Complaint at 4).  PGW Exhibit 4 indicates that BCS Case No. 3245666, denying Complainant a payment arrangement pursuant to 66 Pa.C.S. § 1405(c), was closed on September 3, 2014. 


�	CRP provides discounted bills for eligible customers.


�  	See 52 Pa.Code §§ 56.112-56.116. 
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