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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Mark Ferraiolo (Complainant) on February 22, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur issued on February 9, 2015.  The Complainant, who appeared pro se, did not provide proof of service of the Exceptions on PPL Electric Utilities Corporation (Respondent or PPL).  As such, the Commission, by Secretarial Letter dated February 24, 2015, served a copy of the Complainant’s Exceptions on PPL and directed that any Replies to Exceptions shall be due within ten days, or by March 12, 2015.  Replies to Exceptions were filed by PPL on March 12, 2015.  For the reasons stated below, we shall deny the Exceptions of the Complainant and dismiss the Complaint.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On June 10, 2014, the Complainant filed a Formal Complaint (Complaint) against PPL, alleging that there was a reliability, safety, or quality problem with his utility service.  The Complainant averred the following:

Constant outages in our neighborhood for no good reason. Power out: 3/16 - 3/31- 05/01- 5/ 22- 5/24 -5/27- 5/31- 6/7
Sometimes momentary, sometimes 30 min or more – Not weather related

As relief, the Complainant requested the Commission to find a permanent fix for the problem which he claimed had been occurring since he built his home in 2005.  Complaint at 3.  

		On July 14, 2014, PPL filed an Answer and New Matter (Answer) to the Complaint.  In its Answer, PPL admitted that its Cleveland #2 distribution circuit line within the Cleveland 69-12 kV Substation from which Complainant is being served had experienced momentary outages, but denied the outages constituted unreasonable service.  By way of further response, PPL noted that its electrical system is expansive and that numerous reasons can cause outages, including vegetation, lightning strikes, extreme weather conditions, downed power line or poles due to vehicle strikes, or small animals or other objects temporarily coming into contact with the circuits.  PPL asserted that while weather conditions in the Complainant’s area may appear to be clear at the time of the outage, other parts of its power system may be experiencing severe weather conditions that could be the cause of power outages for customers located outside of the severe weather area.  Answer at 3-4.

In its New Matter, PPL averred that the Complainant previously filed a Formal Complaint[footnoteRef:1] with the Commission where he made a similar complaint of power outages.  PPL explained that the prior Complaint was satisfied and a Certificate of Satisfaction was filed with the Commission on April 7, 2014.  The Complainant had ten days to file any objection to the Certificate of Satisfaction, but failed to do so.  PPL argued that since all the claims that could have been brought as part of the prior Complaint were settled, any outages occurring prior to April 7, 2014, the date of the filing of the Certificate of Satisfaction, should not be part of the current Complaint proceeding.  Answer at 8-9. [1: 	That Formal Complaint was filed by the Complainant on January 6, 2014, in which he alleged power outages had been occurring at his home since 2005. ] 


On July 29, 2014, the Complainant filed a letter response in which he contended that PPL’s arguments were nothing but “legal mumbo jumbo” and are very much in line with what it put forward as excuses at the time of the “informal” complaint process.[footnoteRef:2]  The Complainant further argued that PPL assured him at that time that if the power interruptions continued he had the right to file another complaint with the Commission.  The Complainant noted that he works from his home and expects his services from PPL to be reliable and dependable.  He requested that the Commission take his Complaint to the next level.  Reply to New Matter at 1-2. [2: 	Although the Complainant referred to an informal complaint process, it is apparent from his pleadings and the record that he was referring to the Formal Complaint that he filed against PPL on January 6, 2014, at Docket No. C-2014-2399315.] 


A telephonic hearing was held on November 24, 2014.  The Complainant appeared pro se and presented testimony.  PPL was represented by Counsel who presented one witness and introduced two exhibits, which were entered into evidence.  The record closed on December 22, 2014.  The hearing resulted in a transcript of forty pages.  

ALJ Jandebeur made twenty-eight Findings of Fact and reached five Conclusions of Law.  I.D. at 2-5, 8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).[footnoteRef:3] [3: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code 
§ 1.2(a), in order to secure a just, speedy, and inexpensive determination.] 


ALJ’s Initial Decision

The ALJ dismissed the Complaint for failure of the Complainant to carry his burden of proving that PPL violated Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501.  The ALJ found that the Complainant is running a business out of his home, but did not find that the numerous, momentary electrical outages alleged by the Complainant to be unreasonable.  The ALJ found that the Complainant experienced four momentary outages, three outages of unknown duration and one extended outage caused by a downed tree from May 2014 to August 2014.  The ALJ averaged these occurrences to two outages per month, which she did not find to be unreasonable.  The ALJ also noted that the outage problem at the Complainant’s home appeared to have been abated after PPL took action with regard to its vegetation management, moving the Complainant’s line to a new distribution circuit and adjusting the recloser.  I.D. at 7-8, Tr. 9-11.

The ALJ noted that the lack of information from the Customer Average Interruption Duration Index (CAIDI) and the Momentary Average Interruption Frequency Index (MAIFI) hampered her decision making process, but did not render it impossible from making a decision in this case.  The ALJ noted that the PPL witness was unable to testify about these indices which keep track of the reliability of transmission and distribution lines serving the Complainant.  I.D. at 7.  The ALJ opined that these reliability indices would have helped with the determination of reasonableness or unreasonableness of PPL service.  I.D. at 7 (citing 52 Pa. Code §§ 57.192 (Definitions), 57.193 (Transmission system reliability), 57.194 (Distribution system reliability), and 57.195 (Reporting requirements)).  Id. Nevertheless, the ALJ dismissed the Complaint for failure by the Complainant to carry his burden of proof that PPL violated Section 1501 of the Code, 66 Pa. C.S. § 1501.

Exceptions/Reply Exceptions

In his Exceptions, the Complainant expresses his displeasure in the ALJ’s dismissal of his Formal Complainant, and took issue with the ALJ’s finding that the Complainant failed to meet his burden.  The Complainant states that he provided the ALJ with evidence of numerous outages that occurred at his home.  The Complainant also submits that PPL’s own evidence, which listed every single power outage that occurred at his residence, supported his case.  He also notes that most of the outages occurred when there was no unusual weather conditions in the area, but that PPL continues to blame bad weather for most of these outages.  Exc. at 1. 

The Complainant also submits that the ALJ dismissed his Complaint based on responses of PPL’s witness to pre-written questions posed by its counsel at the hearing.  In conclusion, the Complainant states that he had enough of the alleged excuses, and that he wants the Commission to do something about his problem.  Exc. at 1.

		In its Replies to Exceptions, PPL submits that the party seeking relief has the burden to prove that the Respondent has violated its statutory obligation by providing evidence of unreasonable service.  PPL contends that the Complainant failed to satisfy his burden of proof in this case.  PPL contends that none of the momentary outages were caused by PPL’s failure to act but were due to reasons out of its control.  PL also contends that the lone extended outage was caused by local vegetation getting in contact with its distribution circuit.  R. Exc. at 3-4.

		PPL also states that the Code does not require a utility to provide perfect service; it only requires reasonably continuous service without unreasonable interruptions or delay.  PPL agrees with the ALJ’s conclusion that the small number of outages experienced by the Complainant over a period of four months is not unreasonable.  R. Exc. at 4-5.

		PPL also cites to our decision in Sirak v. Metropolitan Edison Co., Docket No. C-2011-2279502 (Order entered August. 15, 2013), in support of its argument.  PPL notes that relevant factors in determining the adequacy of service include whether the utility responded to outages and whether improvements were made.  PPL notes that in this case the ALJ found, that based on the record evidence, that PPL made sincere efforts to improve the reliability of the Complainant’s service.  R. Exc. at 5-6.

	PPL submits that it has incorporated redundant protective systems into the design of its electric facilities to clear faults and prevent hazardous situations and widespread major outages.  Additionally, PPL submits that the outages experienced by the Complainant were largely the result of PPL’s redundant protective systems working precisely as they were designed.  PPL contends that these systems automatically detect and clear faults on the lines and that a customer may experience momentary power outages during the operation of these systems.  PPL also notes that if it did not use the redundant protective systems, a circuit with a fault could remain energized and could pose serious hazardous situation for the customers and communities it serves as well as the crews attempting to repair the fault and restore service.  For these reasons, PPL requests that the Commission deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision without modification.  R. Exc. at 4-5.

Disposition

		Upon our review and consideration of the record and the Complainant’s Exceptions, we are of the opinion that the Complainant failed to meet his burden of proving that there was a reliability, safety, or quality problem with his utility service.  The Complainant failed to raise any issue in his Exceptions that would support our reversal of the ALJ’s Initial Decision.  As such, we find that the Complainant’s Exceptions are without merit and shall be denied.  

		In evaluating an allegation of a service violation under 66 Pa. C.S. § 1501, we must determine whether the service was adequate, efficient, safe, and reasonable, not whether the service was perfect.  Manuel A. Biason v. Metropolitan Edison Company, Docket No. C-00004450 (Order entered December 19, 2001).  Here, the Complainant experienced four momentary outages, three outages of unknown duration and one extended outage caused by a downed tree from May 2014 to August 2014.  The ALJ averaged this to two outages per month, and did not find it unreasonable.  We agree.  

	The undisputed evidence here is that none of the eight outages were within the control of PPL.  The Complainant also did not counter PPL’s witness testimony that the Respondent provided reasonable and continuous service to the Complainant.  Tr. at 23-24, 32-35.  Additionally, the Complainant acknowledged at the hearing that there have been no power interruptions for the last three months.  Tr. at 5, 38.  

	PPL also provided evidence that it has no control over outages related to animals or storms and that its service is reasonable and in compliance with industry standards.  Tr. at 17.  PPL demonstrated that it adequately responded to the Complainant’s outages through vegetation management, by switching his service to a new distribution circuit and by making adjustments to the recloser settings.  Tr. at 26‑27, 29.  

In light of the above, we concur with the ALJ’s Initial Decision.  We are of the opinion that PPL offered convincing evidence at the hearing to show that it made effective changes to its system and practices to make the Complainant’s electric service more reliable.  Accordingly, we shall deny the Complainant’s Exceptions and dismiss the Complaint for failure by the Complainant to satisfy his burden of proof.

Conclusion

		Based on the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision that dismisses the Complaint, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

		1.	That the Exceptions of Mark Ferraiolo, filed on February 22, 2014, to the Initial Decision of Administrative Law Judge Ember S. Jandebeur are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued on February 9, 2015, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Mark Ferraiolo against PPL Electric Utilities Corporation at Docket No. C-2014-2428009 is dismissed, consistent with this Opinion and Order.

		4.	That the proceeding docketed at C-2014-2428009 be marked closed.


[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary



(SEAL)

ORDER ADOPTED: May 19, 2015
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