BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Donte Neal						:
							:
	v.						:		F-2015-2471350
							:
PECO Energy Company 				:


ORDER
DENYING MOTION FOR JUDGMENT ON THE PLEADINGS


		On February 28, 2015, Donte Neal filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against PECO Energy Company (PECO or “the Company”), Docket Number F-2015-2471350.  The Complaint was a timely appeal of a decision of the Commission’s Bureau of Consumer Services at case number 3255842.  In his Complaint, Mr. Neal averred that PECO is threatening to shut off his service or has already shut off his service and would like a payment agreement.  Mr. Neal further provided that he was surprised about how large his account balance had become and indicated that he had been placed on budget billing but was taken off without his request.  Mr. Neal provided additional detail regarding his conversation with the PECO customer service representative and his concerns regarding his billing statements.  

On March 27, 2015, PECO filed an Answer with New Matter in response to Mr. Neal’s Complaint.  In its Answer, PECO affirmed or denied the various averments made by Mr. Neal.  In particular, PECO provided significant detail regarding Mr. Neal’s account and argued that Mr. Neal was billed correctly and in compliance with PECO’s tariff at all times.  In its New Matter, which was accompanied by a Notice to Plead, PECO averred that Mr. Neal was enrolled in PECO’s Customer Assistance Program (CAP) and that his entire balance of $3,030.60 is comprised entirely of CAP arrears.  PECO added that the Commission has no jurisdiction to give Mr. Neal another payment agreement because it is comprised entirely of CAP arrears.  PECO concluded its Answer with New Matter requesting that the Complaint be dismissed.

On April 17, 2015, PECO filed a Motion for Judgment on the Pleadings.  In its Motion, which was also accompanied by a Notice to Plead, PECO reiterated its position that the Commission is prohibited from establishing a payment agreement for customers participating in CAP and that the pleadings in this case reveal that Mr. Neal is enrolled in CAP, the entire past due balance is CAP arrears and the sole relief sought is a Commission-ordered payment agreement.  PECO argued that Mr. Neal failed to respond to the New Matter in which these issues were raised and that, therefore, those issues can be deemed admitted.  PECO argued that it is entitled to judgment as a matter of law because no factual dispute exists and Mr. Neal has failed to state a claim for which relief can be granted.  PECO attached various documents to its Motion including a copy of its budget billing tariff.

Mr. Neal’s Answer to PECO’s New Matter was due no later than April 20, 2015.  52 Pa.Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Mr. Neal’s Answer to PECO’s Motion for Judgement on the Pleadings was due no later than May 11, 2015.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Mr. Neal filed neither an Answer to PECO’s Motion nor to its New Matter.

On April 29, 2015, the Commission issued a Motion Judge Assignment Notice indicating that I am responsible to resolve any issues which may arise during the preliminary phase of this proceeding.

PECO’s Motion for Judgment on the Pleadings is now ready for disposition.  For the reasons discussed below, PECO’s Motion will be denied and Mr. Neal’s Complaint will be heard before an Administrative Law Judge.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Motions for Judgment on the Pleadings.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

(a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

52 Pa. Code § 5.102(a), (d)(1).  For a court to grant a motion for judgment on the pleadings, the record must show that no facts are at issue and that the law is so clear that a trial would be a fruitless exercise.  All of the opposing party's well-pleaded allegations are viewed as true but only those facts admitted by him may be considered against him. Beardell v. Western Wayne School District, 91 Pa. Commonwealth Ct. 348, 496 A.2d 1373 (1985).

In this case, Mr. Neal stated that he was on budget billing and was upset when he received a large bill.  He further explained that he called PECO and was told that he was taken off budget billing without his request.  Mr. Neal explained that he was told to pay $3,000 but the customer service representative could not explain why he owed that amount.  Mr. Neal stated that he was told that he could not be placed back on budget billing and that he should have been notified that his balance was becoming so high.  Mr. Neal concluded that the budget billing process should be explained to consumers on the billing statement so that there are no surprises.

In its Motion, PECO explained that Mr. Neal did not deny PECO’s New Matter averring that his entire balance is comprised of CAP arrears and that, therefore, such averments are deemed admitted.  PECO then argued that because those averments are deemed admitted no factual dispute exists and Mr. Neal failed to state a claim upon which relief can be granted because the Commission is without jurisdiction to order a payment agreement on CAP arrears.

PECO’s Motion will be denied because Mr. Neal’s Complaint is about more than just his seeking a payment agreement on his outstanding balance.  When viewing the Complaint in the light most favorable to Mr. Neal, as is required when disposing of a Motion for Judgment on the Pleadings, it appears that Mr. Neal has also raised issues regarding PECO’s budget billing and why he was taken off of budget billing and not allowed to return.  Mr. Neal also made averments in his Complaint about PECO’s customer service representative who would not provide him an explanation of how his balance became $3,000.  Finally, Mr. Neal also made averments in his Complaint regarding PECO’s billing statements that he believes should explain budget billing to customers so they are not surprised by large balances.  PECO responded to some of these issues in its Answer to Mr. Neal’s Complaint.  All of these are issues beyond his request for a payment agreement that warrant denying PECO’s Motion and allowing Mr. Neal to be heard orally at a hearing.

PECO is correct that Section 5.63(b) of the Commission’s regulations provides that failure to file a timely reply to new matter may result in relevant facts stated in the new matter being deemed admitted.  52 Pa.Code § 5.63(b).  This regulation, however, is discretionary and will not be used in this case to dismiss Mr. Neal’s Complaint in light of the issues raised in the Complaint that warrant a hearing.

Mr. Neal is advised, however, that PECO is correct that the Public Utility Code provides that CAP rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the Commission.  66 Pa.C.S. § 1405(c).  The Commission can, however, bifurcate CAP arrearages from non-CAP arrearages and allow a payment agreement on the non-CAP arrearages in certain circumstances (i.e., when evidence of good payment history is presented).  See, Cooper v. PECO Energy Co., Docket No. F-2011-2254904, Order (entered Aug. 2, 2012).  A hearing in this matter could also be used to determine if such actions are appropriate for Mr. Neal.  Mr. Neal is further advised that a hearing on his Complaint will require him to carry his burden of proof by a preponderance of the evidence and that all decisions of the Commission must be supported by substantial evidence.  This is a different standard of review than when addressing a Motion for Judgment on the Pleadings.  

As a result, PECO’s Motion for Judgment on the Pleadings will be denied.  As noted above, the standard for granting a Motion for Judgment on the Pleadings is very high.  Such a Motion may only be granted in those cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law when viewing the record in the light most favorable to the nonmoving party.  PECO has failed to satisfy this standard with regard to Mr. Neal’s Complaint.  Genuine issues of material facts exist that require a hearing and cannot be dismissed on a preliminary basis.  When viewing the Complaint in the light most favorable to Mr. Neal, it appears that Mr. Neal’s Complaint pertains to more than just a payment arrangement but also raises issues regarding budget billing, customer service and billing statements.  Mr. Neal’s Complaint should not be dismissed on a preliminary basis but he should be given an opportunity to orally explain his Complaint, particularly with regard to these issues.  Mr. Neal is entitled to have his Complaint heard and not be dismissed as a result of a Motion for Judgment on the Pleadings.




ORDER

THEREFORE,

IT IS ORDERED:

1. That the Motion for Judgment on the Pleadings filed by PECO Energy Company at Docket Number F-2015-2471350 on April 17, 2015 is hereby denied.

1. That the formal Complaint filed by Donte Neal against PECO Energy Company dated February 28, 2015 will be heard in an Initial Hearing before an Administrative Law Judge.



Date: May 18, 2015									
					Joel H. Cheskis 
					Administrative Law Judge
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