BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Teresa Kowalski					:	
							:
v. :		C-2014-2446322
:
Metropolitan Edison Company 			:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


		This initial decision dismisses the formal complaint of Teresa Kowalski (“Complainant”), for failure to meet her burden of proving that she is entitled to a payment agreement from the Pennsylvania Public Utility Commission (“Commission”), pursuant to Chapter 14 of the Public Utility Code, 66 Pa.C.S. § 1401 et seq.  66 Pa.C.S. 332(a).    

HISTORY OF THE PROCEEDING


		On October 6, 2014, Ms. Kowalski filed a formal complaint with the Commission against Metropolitan Edison Company (“MetEd” or “Respondent”) at Docket No. C-2014-2446322.  In her complaint, Ms. Kowalski averred that MetEd is threatening to shut off service or has already shut off service, and she requested a payment agreement.  As relief, Ms. Kowalski requested an affordable payment agreement.   

On October 27, 2014, MetEd filed an answer and new matter requesting that the complaint be dismissed with prejudice or denied in its entirety.  MetEd averred that Ms. Kowalski defaulted on three payment agreements with the Company and two Commission-ordered payment agreements.  MetEd admitted that it sent Ms. Kowalski a 10-day notice indicating her service was subject to termination for an outstanding unpaid balance.  A Notice to Plead was attached to MetEd’s answer and new matter.  Ms. Kowalski did not file a pleading in response to the new matter.  See 52 Pa.Code § 5.63.              

A Telephone Hearing Notice was mailed to Ms. Kowalski and MetEd on January 8, 2015, scheduling an initial telephonic hearing for February 11, 2015.  A Prehearing Order was issued by me on January 9, 2015.  The initial telephonic hearing was held as scheduled.  

Ms. Kowalski represented herself at the hearing.  She testified on her own behalf.  She did not offer any exhibits.  Margaret A. Morris, Esquire, represented MetEd.  MetEd presented one witness, Pamela T. Jordan, and offered Respondent’s Exhibit No. 1 through and including Respondent’s Exhibit No. 8.  The exhibits were admitted into evidence.  The hearing record consists of the aforementioned exhibits and a 47-page transcript of the hearing held on February 11, 2015.  Briefs were not requested.  The record closed by Interim Order Closing the Hearing Record dated February 26, 2015.        

FINDINGS OF FACT

1. Complainant, Teresa Kowalski, resides at 514 West Third Street, Birdsboro, Pennsylvania 19508 (Tr. 10).         

2. MetEd provides non-heat residential electric utility service to Complainant’s household at 514 West Third Street (Tr. 22).        

3. Complainant resides with her two adult daughters and her minor son.  Complainant’s adult daughters do not have any income (Tr. 10-12).    

4. Complainant’s husband, Peter Krassner, moved out of the household in December 2014 (Tr. 16-17).         

5. Complainant’s household income consists of her unemployment benefits.  Complainant’s monthly income is $1,928 (Tr. 12-15).          

6. Complainant’s account balance for service provided to 514 West Third Street was $5,175.19 at the time of the hearing (Tr. 22-23; Respondent’s Ex. 1).      

7. Complainant has entered into three payment agreements with the Company and defaulted on each one.  In addition, Complainant received a Commission’s Bureau of Consumer Service (“BCS”) payment agreement at BCS Case No. 29840718 in June 2012.  Complainant received a second BCS payment agreement at BCS Case No. 3045642 in December 2012 because of a significant change in circumstances.  Complainant defaulted on both BCS payment agreements (Tr. 32-40; Respondent’s Ex. 3-6).  

8.	In the 24-month period prior to the hearing, Complainant made only 13
payments on her account.  In addition, two of Complainant’s attempted payments by check were rejected for insufficient funds in the last 24 months.  Both of these attempted payments were made after notice of termination was sent by MetEd.  Complainant incurred 10 separate late payment charges over the previous 24 months (Tr. 26-28; Respondent’s Ex. 1).   

		9.	Complainant’s reported household income for her most recent Commission-ordered payment agreement in 2012 at BCS Case No. 3045642 was $2,150 (Tr. 39; Respondent’s Ex. 6).  

		10.	Ms. Kowalski and the Company last entered into a Company payment agreement in 2014 (Respondent’s Ex. 2). 

DISCUSSION

In her formal complaint, Ms. Kowalski requested that she be granted an affordable payment agreement.  As the party seeking affirmative relief from this Commission, Complainant, Ms. Kowalski, bears the burden of proof.  66 Pa.C.S. § 332(a).  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  “Preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  

The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq. (the Act or Chapter 14) applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.

Section 1403 of the Public Utility Code (“the Code”) defines “Payment agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa.C.S. § 1403. 

		The issue presented by this complaint is whether Complainant is entitled to a Commission-ordered payment agreement pursuant to Section 1405 of the Code, 66 Pa.C.S. § 1405 and, if so, how long can the arrears be amortized based upon Complainant’s household income.  
 
		Section 1405 of the Code provides as follows: 

§1405.  Payment Agreements.

    (a) General Rule.  The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.
 
   (b) Length of Payment Agreements.  The length of time for a customer to resolve an unpaid balance on an account that is subject 

to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   	(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
 
   	(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

   	(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
 
   	(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
 
   (c) Customer Assistance Programs.  Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.
 
   (d) Number of Payment Agreements.  Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
 
   (e) Extension of Payment Agreements.  If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.
 
   (f) Failure to Comply with Payment Agreement.  Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer’s service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.

66 Pa.C.S. § 1405.

The statute at 66 Pa.C.S. § 1403 defines “Significant change in circumstance” as follows:

“Significant change in circumstance.” Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.

(3) Loss of the customer’s residence.

(4) Increase in the customer’s number of dependents in the household.

66 Pa.C.S. § 1403 (Definition of “Significant change in circumstance”).

Section 1403 of the Code defines “Change in Income” as follows:
A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa.C.S. § 1403 (Definition of “Change in Income”).

		Section 1403 of the Public Utility Code defines “Household Income” as follows:

The combined gross income of all adults in a residential household who benefit from the public utility service.

66 Pa.C.S. § 1403 (Definition of “Household Income”).

		Ms. Kowalski defaulted on her last Commission-ordered payment agreement at BCS Case No. 3045642, which was ordered in 2012.  In total, Ms. Kowalski defaulted on three Company payment agreements and two BCS payment agreements.  In addition, Complainant’s payment history has been poor.  Over the 24-month period prior to the hearing she made only 13 good payments, had two checks rejected for insufficient funds and incurred late payment charges in 10 separate months.  Her account balance with MetEd is $5,175.19.  MetEd last entered into a Company payment agreement with Ms. Kowalski in 2014 and Ms. Kowalski defaulted on that agreement.

Both in her complaint and at the hearing, Ms. Kowalski discussed her distressed financial situation.  Her monthly income when she last received a BCS payment agreement in 2012 was $2,150.  At the hearing on the instant complaint, she reported her monthly household income to be $1,928.  While Complainant’s household income may have dropped by 10%, this fact alone is insufficient to support the granting of another Commission-ordered payment agreement.  Complainant has a poor payment history and a high balance.  

In George Crawford v. National Fuel Gas Distribution Corp., C-20066348 (Order entered December 6, 2007), the Commission emphasized that, while the Commission has the authority to establish a payment agreement when a utility has lawfully terminated a customer for nonpayment, the Commission would exercise this authority very judiciously.  The Commission stated, “[s]pecifically, this Commission should exercise its discretion only on behalf of customers who have demonstrated some evidence of good faith efforts to pay their utility bills, or who have experienced a significant change of circumstance outside of their control.”  Crawford at 15-16.  See, Moses Rogito v. UGI Utilities Inc. – Gas Division (Complaint-Appellant), F‑02263457 (Order entered December 3, 2008).  

While I am sympathetic to the Complainant’s circumstances, she is obligated to pay MetEd for the electric service she consumes.  By law a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 
55 Pa. PUC 637 (1982).  Otherwise, customers’ unpaid bills are included in the utility’s uncollectible expense and ultimately paid by the remaining ratepayers.  Bolt v. Duquesne Light Co., 66 Pa. PUC 463 (1988); Thomas P. O’Toole v. The Bell Telephone Co. of Pennsylvania, Docket Number C-923964, Final Order entered August 20, 1992.

The undersigned concludes that Complainant has failed to prove she is legally entitled to another payment agreement from the Commission.  Complainant has not paid her electric bill regularly.  She has been granted three Company payment agreements and two BCS payment agreements on this account.  She defaulted on all of the payment agreements.  The complaint is denied in the ordering paragraphs to follow.  
		
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

		2.	The Responsible Utility Customer Protection Act, 66 Pa.C.S.A. § 1401, et seq., applies to this proceeding.

		3.	The Complainant had the burden of proof and she failed to prove she is entitled to another Commission-ordered payment agreement.  66 Pa.C.S. § 332(a); 66 Pa.C.S. § 1403; 66 Pa.C.S. § 1405(d).

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Formal Complaint filed by Teresa Kowalski against Metropolitan Edison Company at Docket No. C-2014-2446322 is denied.  
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2. 	That the docket at Docket No. C-2014-2446322 be marked closed.



Date:  May 13, 2015						            		/s/		
									Mark A. Hoyer
									Administrative Law Judge
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