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Core Communications, Inc.							     C-2011-2253750
										     C-2011-2253787
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Verizon North, LLC


OPINION AND ORDER

BY THE COMMISSION:

I.	Matter Before the Commission

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Core Communications, Inc. (Core) and the jointly filed Exceptions of Verizon Pennsylvania LLC[footnoteRef:1] (Verizon PA) and Verizon North, LLC (Verizon North) (collectively, Verizon), filed on August 16, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, which was issued on July 11, 2013.  Core and Verizon filed Reply Exceptions on September 16, 2013.  For the reasons stated below, we shall hold the ALJ’s Initial Decision, and the Exceptions and Reply Exceptions filed thereto, in abeyance, and remand this matter, in part, to the Office of Administrative Law Judge (OALJ) for disposition and/or further proceedings as may be necessary, consistent with this Opinion and Order. [1:  	At the time the Complaint was filed, the Company was known as Verizon Pennsylvania Inc.  However, the Company has since changed its name to Verizon Pennsylvania LLC, pursuant to a corporate restructuring at Docket No. A-2012-2295106.] 

 


II.	Background

This proceeding involves two Formal Complaints that were filed by Core against Verizon at Docket Nos. C-2011-2253750 and C-2011-2253787  alleging that Verizon suddenly ceased  the payment of intercarrier compensation invoices (i.e., bills for reciprocal compensation and switched access) that were issued by Core pursuant to the interconnection agreements (ICAs) entered among the Parties and long-standing practice.  The Parties’ dispute centers around two main categories: Core’s billings to Verizon and Verizon’s billings to Core. 

Core argues that Verizon breached the Parties’ ICAs when it withheld payment of intercarrier compensation invoices in the spring of 2011, without any legitimate basis for doing so. [footnoteRef:2]  Core asserts that it issued these intercarrier compensation bills to Verizon in complete accordance with the provisions of the ICAs and that it also provided Verizon with substantial evidence in support of these bills.  Therefore, Core contends that Verizon must pay all such amounts owed to Core.  Additionally, Core alleges that Verizon breached the Parties’ Verizon PA ICA by failing to mirror rates as outlined in the order of the Federal Communications Commission (FCC) in In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Intercarrier Compensation for ISP-Bound Traffic, 16 FCC Rcd. 9151 (2001) (ISP Remand Order).  In this regard, Core argues that, although Verizon has paid Core at the FCC’s prescribed mirroring rate of $0.0007 per minute of use (MOU) for locally-dialed traffic destined for Internet Service Providers (ISPs), such ISP-bound traffic is compensable at the higher reciprocal compensation rate due to Verizon’s failure to mirror rates or to properly “opt-in” to the ISP Remand Order. [2: 	 	As noted, infra, Core concurrently filed a Petition for Interim Emergency Order (Petition) at Docket No. P-2011-2253650 requesting that the Commission direct Verizon to resume immediate payment at the pending the resolution of the underlying dispute between the Parties.  The Commission granted this Petition and directed Verizon to compensate Core by paying its invoices at a rate of $0.0007 per minute of use, subject to refund. ] 


In counterclaims, Verizon submits that it is Core who breached the Parties’ ICAs by immediately filing a complaint with the Commission when Verizon withheld payment, instead of engaging in the mandatory dispute resolution procedures outlined in the ICAs.  Verizon asserts that it legitimately disputed the bills for which it withheld payment to Core because they appeared to be improper.  Namely, Verizon argues that Core’s intercarrier compensation bills are not valid because Core has billed Verizon for traffic that transited Verizon’s network but which was originated by third-party telecommunications carriers.  Further, Verizon alleges that Core has double-billed Verizon and these third parties for the same traffic.  Verizon seeks a refund from Core, in the amount of $2,725,140, for reciprocal compensation traffic that it claims was not billable to Verizon.  Further, Verizon argues that Verizon PA has properly “opted-in” to the ISP Remand Order and has thereby properly compensated Core at a rate of $0.0007/MOU for locally-dialed ISP-bound traffic under the Parties’ Verizon PA ICA.

Verizon also points out that Core has not paid any bills that Verizon has issued to Core for the facilities that Core has leased from Verizon.  These facilities include one-way Local Interconnection Trunk Groups (LITGs) [footnoteRef:3] which carry local and non-Feature Group D intraLATA toll traffic from Core to Verizon, and two-way Access Toll Connecting Trunks (ATCs), which carry traffic exchanged between Core and interexchange carriers (IXCs). Finally, Verizon argues that, in addition to failing to pay for the use of Verizon’s facilities, Core has also failed to pay any bills Verizon has issued for reciprocal compensation, switched access, or directory listing services. [3: 	 	The Verizon PA ICA refers to the LITGs as the trunks that are used “one-way, for the reciprocal exchange of combined Local Traffic, non-equal access intraLATA toll traffic, and local transit traffic to other ILECs.”  Verizon  PA ICA at Attachment IV, Section 1.1.1;  The Verizon North ICA refers to the LITGs as “Traffic Exchange Trunks.”  Verizon North ICA at Part V, Section 1.2.1.] 


On the other hand, Core reasons that it has not paid Verizon for the use of the LITGs and ATCs because it is entitled to pay such bills at Total Element Long-Run Incremental Cost (TELRIC) rates, and not at the tariffed special access rates at which Verizon has issued these bills.  Further, Core claims that the facilities Verizon provisioned failed to function properly.

III.	History of the Proceeding

The history of this proceeding that follows is summarized from the Initial Decision of ALJ Colwell, the majority of which may be found at pages one through five of that decision.

As stated above, on July 22, 2011, Core filed Formal Complaints (Original Complaint) against Verizon alleging that Verizon had suddenly ceased payment for intercarrier compensation invoices.  Core also filed a Petition seeking an order directing Verizon to resume immediate payment pending the resolution of the underlying substantive dispute between the Parties. On July 29, 2011, a hearing was held regarding the Petition.

By Order entered September 23, 2011 (September 2011 Order), the Commission directed Verizon to continue to pay Core’s invoices during the proceeding, subject to refund, in the same ratio by which Verizon previously paid invoices issued by Core, and sent the Complaint to mediation.  The case was not resolved through the mediation process and mediation terminated on March 22, 2012.

On April 16, 2012, Core filed an Amended Complaint (Amended Complaint). On May 16, 2012, Verizon filed an Answer, New Matter, and Amended Counterclaims Seeking Affirmative Relief to Core’s Amended Complaint.

On December 4 and 5, 2012, an evidentiary hearing was held where , various statements and exhibits presented by Core and Verizon were admitted into the record. On January 23, 2013, both Parties filed Main Briefs.  Both Parties filed Reply Briefs on March 18, 2013.  Verizon filed Surreply Briefs on March 25, 2012, and the record closed upon their receipt.

On July 11, 2013, the ALJ’s Initial Decision was issued, which granted the Amended Complaint, in part, and dismissed it, in part. As noted, supra, Exceptions to the Initial Decision were filed by Core and Verizon on August 16, 2013, and Replies to Exceptions were filed by Core and Verizon on September 16, 2013.

On June 16, 2014, Verizon submitted a letter (June 2014 Letter) in which it attached a decision by the  United States Court of Appeals for the Fourth Circuit as supplemental authority for this case.  See Coretel Virginia, LLC v. Verizon Virginia, LLC, et al, 752 F.3d 364 (4th Cir. 2014) (Coretel-Verizon VA Order).  In its June 2014 Letter  Verizon alleges how it believes this decision relates to the Parties’ Exceptions and Replies to Exceptions in the instant case.  On June 25, 2014, Core submitted a response to Verizon’s June 2014 Letter.

On February 24, 2015, Core submitted a letter (February 2015 Letter) in which it attached a Declaratory Ruling released by the FCC, in which it clarified its Voice Over Internet Protocol (VoIP) Symmetry Rule.  See In the Matter of Connect America Fund-Developing a Unified Intercarrier Compensation Regime, WC Docket No. 10-90 (FCC, Rel. Feb 11, 2015), Declaratory Ruling, FCC 15-14 (VoIP Symmetry Order), appeal pending, AT&T Corp. v. FCC, Case No. 15-1059, (DC Cir., filed March 18, 2015).  In its February 2015 Letter Core alleges how it believes this Declaratory Ruling relates to the Parties’ Exceptions and Replies to Exceptions in the instant case. On February 26, 2015, Verizon submitted a response (Response) to Core’s February 2015 Letter.

IV.	Burden of Proof

The burden of proof is comprised of two distinct burdens: the burden of production and the burden of persuasion.  The burden of production indicates which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n.11 (Pa. Cmwlth. 1993). 

As the proponent of a rule or order, the party seeking affirmative relief from the Commission bears the burden of proof pursuant to Section 332(a) of the Pennsylvania Public Utility Code (Code), 66 Pa. C.S.§ 332(a).  To establish a sufficient case and satisfy the burden of proof, the party seeking affirmative relief must show that the other party is responsible or accountable for the problem described.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the evidence set forth by the party seeking affirmative relief must be more convincing, by even the smallest amount, than that presented by the other party.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 1980).

Upon the presentation of evidence sufficient to initially satisfy the burden of proof by the party seeking affirmative relief, the burden of going forward with the evidence to rebut the evidence of the party seeking affirmative relief shifts to the other party.  If the evidence presented by the other party is of co-equal value or “weight,” the burden of proof has not been satisfied. The party seeking affirmative relief now has to provide some additional evidence to rebut that of the other party.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In the instant case, Core has the burden of proving its own claims and Verizon has the burden of proving its own counterclaims.

V.	The ALJ’s Initial Decision

The ALJ made ninety-two Findings of Fact and reached thirty-five Conclusions of Law.  I.D. at 5-20, 52-60.  In essence, the ALJ declared that: (1) the ICA between Core and Verizon PA at Docket No. A-310922F0002 (Verizon PA ICA); and (2) the ICA between Core and Verizon North at Docket No. A-310922F7001 (Verizon North ICA) are applicable to this proceeding.  These ICAs govern the terms of interconnection and exchange of locally-dialed telephone traffic between the Parties, including the terms for the payment of intercarrier compensation for locally-dialed calls.  Accordingly, the ALJ determined that the intercarrier compensation issues in this proceeding are governed by the Parties’ ICAs, the Code, and federal law, including orders issued by FCC.  Id. at 21-22.

Based on the evidentiary record, including key FCC decisions, the ALJ granted Core’s Amended Complaint, in part, and denied it, in part, and directed the Parties to comply with the dispute resolution procedures set forth in their ICAs in future situations and to pay uncontested bills in accordance with their ICAs and applicable tariffs.  The ALJ also directed Core to: (1) immediately cease billing Verizon for traffic originated by other carriers and to provide a $1,000,000 credit to Verizon for this violation; (2) immediately cease billing Verizon reciprocal compensation or switched access for ISP-bound and VNXX traffic; and (3) pay all bills issued by Verizon after May 17, 2009, pursuant to the ICAs.  Further, the ALJ directed Core, on a going forward basis, to escrow all payments withheld from Verizon as a result of any legitimate disputes of Verizon’s bills.  Moreover, the ALJ denied Core’s claim seeking to bill Verizon for approximately $2.5 million in intrastate and interstate switched access minutes.  Finally, the ALJ ruled that certain claims alleged by both Parties be denied.  Id. at 52, 61-62.

VI.	Discussion

It is evident from the ALJ’s ruling that this matter is a highly complex intercarrier compensation dispute in which the Parties have alleged numerous claims resulting in significant amounts of intercarrier compensation owed or credited.  This complexity is further compounded by developments that have occurred at the federal level subsequent to the issuance of the I.D.  We find that such developments may have an impact on the record evidence that the ALJ relied on to support her ruling in this matter.  As noted, supra, the FCC released its VoIP Symmetry Order on February 11, 2015, in which it clarified the VoIP Symmetry Rule it set forth in In the Matter of Connect America Fund, 26 FCC Rcd. 17663 (2011) (USF/ICC Transformation Order), aff’d, In re FCC 11-161, 753 F.3d 1015 (10th Cir. 2014), reh’g petitions denied, cert. denied, –  S.Ct. – (U.S. May 4, 2015) (14-901).  Specifically, the FCC clarified that its VoIP Symmetry Rule is technology and facilities neutral and does not mandate that an entity use a specific technology or its own facilities in order to charge for the services that it considers to be the equivalent of end office switching.  VoIP Symmetry Order at ¶¶ 1-3.  

In its February 2015 Letter, referenced above, Core contends that the VoIP Symmetry Order lends support to its argument relative to the unpaid switched access bills it rendered, and continues to render, to Verizon.  On the other hand, Verizon’s Response to Core’s February 2015 Letter counters that the FCC’s ruling does nothing to alter, but instead confirms the ALJ’s ruling in the matter before us.  In a similar fashion, Verizon, in its June 2014 Letter, asserts that the Fourth Circuit’s Coretel-Verizon VA Order examines a dispute with issues that are similar to those in the matter before us.  Therefore, Verizon argues that the Coretel-Verizon VA Order supports certain of its Replies to Core’s Exceptions in the instant case.  Core’s Response to Verizon’s June 2014 Letter refutes Verizon’s arguments.

As explained above, the issues involved in this case are governed by the existing ICAs as well as state and federal law.  Additionally, the subsequent rulings issued at the federal levelmay impact the initial findings and ALJ recommendation in this proceeding.  In review of the record as developed thus far, we find that it is unclear whether either party has met its burden of proof with regard to the amount of traffic for the claimed backbilling as well as the appropriate compensation.  In light of the changed circumstances, we are of the opinion that a limited remand of this proceeding is necessary so that FCC’s VoIP Symmetry Order, at a minimum, may be reviewed to determine its impact on the intercarrier compensation issues in the matter before us and subsequently addressed in a Supplemental Initial Decision on Remand.  Once the OALJ concludes the limited remand, we will consider all of the outstanding issues pending in this proceeding in light of these more recent developments as ripe for disposition. 

 We further note that in the event that the Parties wish to expand the scope of this limited remand, an appropriate request must be made to the OALJ in an expedited manner.  Thus, the ALJ’s Initial Decision and the associated Exceptions and Replies to Exceptions are held in abeyance until the Commission can consider the subsequent record evidence, pleadings, and the Initial Decision in this limited remand.  Notwithstanding the above, we also remind the Parties that the provisions for dispute resolution in the existing ICAs may be utilized for good faith negotiations.  

VII. Conclusion

Consistent with the foregoing discussion, we shall hold the ALJ’s Initial Decision and the Parties’ Exceptions and Replies to Exceptions in abeyance and remand this matter, in part, to the OALJ for further hearings, as deemed necessary, and the issuance of a Supplemental Initial Decision on Remand; THEREFORE,

IT IS ORDERED:

1.	That the Initial Decision of Administrative Law Judge Susan D. Colwell, issued on July 11, 2013, is held in abeyance, consistent with this Opinion and Order.

2.	That the Exceptions of Core Communications, Inc., and the Exceptions of Verizon Pennsylvania LLC and Verizon North LLC, filed on August 16, 2013, and the Replies to Exceptions filed thereto, are held in abeyance consistent with this Opinion and Order.
 
3.	That the proceeding be remanded to the Office of Administrative Law Judge for further deliberation on the Federal Communications Commission’s February 11, 2015 Declaratory Ruling in In the Matter of Connect America Fund Developing a Unified Intercarrier Compensation Regime, WC Docket No. 10-90 and CC Docket No. 01-92, appeal pending, AT&T Corp. v. FCC, Case No. 15-1059, (DC Cir., filed March 18, 2015), consistent with this Opinion and Order.  

4.	That this proceeding is remanded to the Office of Administrative Law Judge for such further proceedings, as may be necessary, on an expedited basis and for the issuance of a Supplemental Initial Decision on Remand.



							BY THE COMMISSION,
[image: ]




							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  May 7, 2015

ORDER ENTERED:  May 28, 2015
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