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This decision denies Complainant’s request for a reduction in the amount of the payment required for re-enrollment in the customer assistance program and does not award Complainant a payment arrangement.
HISTORY OF THE PROCEEDING


On September 17, 2014, Rashida Pickett (“Complainant” or “Ms. Pickett”) filed a Complaint against Philadelphia Gas Works (“PGW”).  Complainant is requesting a payment arrangement.  She clarified during the hearing that her concern is the payment required by PGW to place her back in the Customer Responsibility Program (“CRP”), a low rate customer assistance program for eligible customers.  She stated that she cannot make the payment of over $2,000 requested by PGW to get back on the program (Tr. 15) and that she would like to pay $250 or $275 on some kind of payment agreement.  (Tr. 10-11, 14). 

PGW filed its Answer to the Complaint on or about October 20, 2014.  In that Answer, the Company avers Complainant has a history of three broken PGW-issued payment agreements and three instances of suspension from the CRP.  

A hearing was held on January 22, 2015.  Complainant represented herself.  PGW was represented by Graciela Christlieb, Esq.  She presented one witness, PGW Customer Review Officer Joyshalyn Moore, and five exhibits.  They are:

Contacts for Account 


PGW1
Statement of Accounts

PGW2

Payment Agreement History

PGW3

Usage Analysis


PGW4

BCS Decision



PGW5


All exhibits were admitted.  The record closed upon receipt of the transcript on February 19, 2015. 
FINDINGS OF FACT

1. Complainant, Rashida Pickett, is a PGW customer at the service address on Attwood Road in Philadelphia, Pennsylvania.
2. Respondent is PGW, a jurisdictional public utility in Pennsylvania. 

3. In 2011, Complainant was out of work for about nine months after a medical diagnosis and, after getting behind on her bills, was able to obtain payment plans with the mortgage and water and electric companies.  (Tr. 10).
4. At that time, PGW requested a payment of $2,000, which she could not make.  (Tr. 10).

5. In 2013, Complainant was laid off permanently from a job after working there for 13 years.  (Tr. 10).
6. Complainant obtained a full-time job one month before the hearing.  (Tr. 10). 
7. Complainant had service at the time of the hearing.  (Tr. 12).

8. At the time of the hearing, Complainant’s account balance was $5,345.47.  (Tr. 17).
9. This balance contains CRP arrears of at least $2,908.83.  (Answer, PGW1).

10. The current account balance is an accumulation of missed payments and late fees.  (Tr. 21). 

11. Complainant has had three payment agreements with PGW and has defaulted on all three agreements.  (Tr. 22).

12. Complainant remains eligible for a PGW payment arrangement.  (Tr. 21-23).
DISCUSSION


Any offense alleged by the Complainant must be a violation of the Public Utility Code (“Code”), the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that: 
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw. 2012).


Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied by the complainant.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).



The Responsible Utility Customer Protection Act (Chapter 14) applies when a Complainant is seeking a payment arrangement.  This authorizes the Commission to establish payment agreements between a public utility, customers and applicants within the limits established.  66 Pa.C.S. § 1405(a).  In pertinent part it provides as follows: 
§ 1405.  Payment arrangements.

(a) General rule.--The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter. 

. . .
(c) Customer assistance programs.--Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission. 

(d) Number of payment arrangements.--Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer. 
. . .
(f) Failure to comply with payment arrangement.--Failure of a customer to comply with the terms of a payment arrangement shall be grounds for a public utility to terminate the customer's service.  Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute. 


When a Complainant has arrearages comprised of both customer assistance and non-customer assistance charges, the Commission may bifurcate the arrearage and establish a payment arrangement on the non-CAP arrearage.  The Commission is not required to set a payment arrangement on a bifurcated arrearage, however, and may decline to do so if the Complainant has exhibited a poor payment history and inability to keep prior payment agreements with the company.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013).  Since the Commission can only give a limited number of payment agreements, a payment agreement issued on a non-CAP arrearage in a scenario where the Complainant is likely to default is not in the customer’s best interest.  Joy Turner v Philadelphia Gas Works, Docket No. C-2013-2388319 (Order Entered June 19, 2014).

During the hearing, Ms. Pickett clarified that although her Complaint states that she would like a payment arrangement, she is actually seeking to get back on CRP and cannot make the large payment required by PGW for CRP re-enrollment.  (Tr. 14-15).  Relief is not available here.  


The regulations at 52 Pa.Code § 69.265 address the elements of design for customer assistance programs such as the CRP and provide at § 69.265(8) that a person removed from such a program may be reinstated at the utility’s discretion.  Here, PGW has chosen to require payment of a cure amount, or unpaid CRP charges, prior to re-enrollment in the CRP program.  Nothing in the record supports a finding that the required payment is in violation of any regulation or the Public Utility Code, the PGW tariff or a Commission order.



Even if one considers the Complaint as simply seeking a payment arrangement, relief is not available.  Complainant has not previously had a Commission payment arrangement so 66 Pa.C.S. § 1405(d) does not prohibit her from receiving one.  However, her arrearages are comprised of both customer assistance and non-customer assistance charges and no Commission payment arrangement can be awarded on the CRP portion. 


The Commission may bifurcate the arrearage, however, and establish a payment arrangement on the non-CAP arrearage.  Complainant then has the hurdle of overcoming a record showing that she has not kept prior payment arrangements with the company, Hewitt, supra., and the burden of showing that it is not in her best interest to deny her a payment arrangement at this time because she is likely to default.  Joy Turner, supra.  The record does not support Complainant on either issue.


PGW presented records and testimony to show that Complainant had broken three payment arrangements with the Company (PGW 3, Tr. 22) and that Complainant had made six payments in the last 12 months.  The record also showed that the large balance was an accumulation of periodic missed payments and late charges and resultant default on company payment arrangements.  (PGW 2, FOF 10).  

Although the record also shows that Complainant’s most recent payments prior to the hearing were for more than the monthly bill and Complainant was to continue such payments pending this decision (PGW2), it remains that awarding Complainant a payment arrangement here is not in her best interest.  The Commission may award one payment arrangement and may extend that arrangement or award only under very limited and specific circumstances.  The use of that one payment arrangement here would not serve the Complainant given that a payment agreement on the current non-CRP portion would leave her with a still substantial CRP balance of about $3,000.  

This ruling does not prohibit Complainant from meeting with PGW to further discuss the CRP and payment arrangements and terms presented by PGW during the hearing (FOF 12) in light of her recent positive payment history. 
Conclusions of Law

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

2. The Commission cannot grant a payment arrangement on CRP balances.  66 Pa.C.S. § 1405(c).  
3. The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established.  66 Pa.C.S. § 1405(a).

4.  Complainant is not eligible for a payment arrangement on the non-CRP portion of the outstanding amount.  66 Pa.C.S. § 1405; Joy Turner v Philadelphia Gas Works, Docket No. C-2013-2388319 (Order Entered June 19, 2014).

ORDER


THEREFORE,



IT IS ORDERED:
1. That the claims of Complainant Rashida Pickett at Docket Number C-2014-2444967 are denied.
2. That the request of Rashida Pickett at Docket Number C-2014-2444967 for a reduction of the payment amount required by PGW for re-enrollment in the PGW CRP program is denied and dismissed. 
3. That the request of Rashida Pickett at Docket Number C-2014-2444967 for a payment arrangement is denied and dismissed.

4.
That the Secretary mark this docket closed. 

Date:    May 12, 2015  




/s/












Darlene D. Heep








Administrative Law Judge


� 	Customer Review Officer Moore testified that the PGW cure amount at the time of the hearing was $3,530.17.  (Tr. 24). 
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