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P R O C E E D I N G S 

ADMINISTRATIVE LAW JUDGE LOUIS G. COCHERES: Good 

morning, l a d i e s and gentlemen. As you w e l l know by now, my 

name i s Louis Cocheres, and I am the a d m i n i s t r a t i v e law 

judge assigned t o hear the matter of the a p p l i c a t i o n of 

Conrail a t Commission Docket No. A-00111016, and 

consolidated w i t h i t the Board of Supervisors of Bart 

Township, vs. Consolidated R a i l Corporation, the 

Pennsylvania Department of Transpor t a t i o n , the County of 

Lancaster, and others, a t Commission Docket No. C-00913256. 

We're here today f o r what I assume i s going t o be the 

f i n a l hearing i n these cases. We went r a t h e r l a t e l a s t 

n i g h t . I t r u s t everybody had a safe t r i p home, got a good 

n i g h t ' s r e s t , and are ready t o go t h i s morning. 

We'll use p r e t t y much the same format t h a t we d i d 

yesterday. I ' l l look t o break f o r lunch about 12:30. And I 

simply do t h a t t o get us out of the noontime rush f o r 

restaurants around here. I t makes i t more e f f i c i e n t t o have 

your meal and get back here. 

1 don't a n t i c i p a t e going as l a t e t o n i g h t . I t h i n k we 

have less witnesses. Hopefully w e ' l l have less questions. 

(Laughter.) 

JUDGE COCHERES: Are there any p r e l i m i n a r y matters I 

need t o deal w i t h before we get on t o the matter of 

witnesses; other than I don't see the f i r s t witness f o r the day|? 
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MS. NETTKE: She has not come y e t , but I remember she 

was here when we discussed her coming on a t 9:00, and she 

hasn't t o l d us she has a problem w i t h t h a t . 

JUDGE COCHERES: Yes, I appreciate t h a t . 

Are there any p r e l i m i n a r y matters t h a t I need t o deal 

with? 

(No audible response.) 

JUDGE COCHERES: A l l r i g h t . Let's go o f f the record 

f o r a moment. 

(Discussion o f f the record.) 

JUDGE COCHERES: Back on the record. 

Whereuponr 

BRENDA BARRETT 

having been duly sworn, t e s t i f i e d as follows: 

MS. NETTKE: Your Honor, I need t o i n d i c a t e t h a t I 

marked her statement as F.A.S.T. Statement 3. I had not 

p r e v i o u s l y marked t h a t . I want t o now b r i n g i t t o the 

a t t e n t i o n of the p a r t i e s t h a t t h a t ' s how i t ' s been marked. 

And I've given copies t o the r e p o r t e r . 

I n a d d i t i o n , I've o f f e r e d another e x h i b i t c a l l e d 

B a r r e t t B. 

JUDGE COCHERES: A l l r i g h t . 

(Whereupon, the documents were marked as 

F.A.S.T. Statement No. 3, including Barrett 

Exhibit A and Exhibit B, for i d e n t i f i c a t i o n . ) 

01 
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MS. NETTKE: I haven't yet had a chance to hand a 

copy to Ms. Barrett. 

(Document handed to witness.) 

DIRECT EXAMINATION * 

BY MS. NETTKE: 

Q. Ms. Barrett, did you submit i n t h i s proceeding on 

behalf of Friends of the Atglen Susquehanna T r a i l a 

statement that's now been marked as F.A.S.T. Statement No. 3 

as your w r i t t e n d i r e c t testimony on behalf of F.A.S.T.? 

A. Yes, I did. 

Q. Could you take a look at that, please? 

(Witness perusing document.) 

A. Yes, t h i s i s my di r e c t testimony that was 

submitted as part of t h i s . 

Q. And does that include an Exhibit A, which i s 

professional q u a l i f i c a t i o n s related to your work experience? 

A. Yes. 

Q. Have you reviewed a copy of that before coming 

over here? 

A. Yes, I have. 

Q. I f you had to submit that today — i t was 

submitted a year or so ago — are there any additions or 

corrections that you would make? 

A. Well, things would be — the process or the 

proceedings has moved forward, and there was additional 
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correspondence i n the f i l e . 

Q. I'm sure y o u ' l l be asked about t h a t , but — 

A. Right. But the things that are i n my di r e c t 

testimony are, indeed, — 

Q. Are they s t i l l true and correct? 

A. They are s t i l l true and correct, yes. 

Q. Thank you. Do you have a copy of that with you 

now? 

A. Yes, I do. 

MS. NETTKE: I ' l l make the witness available for 

cross examination. 

JUDGE COCHERES: I'm having a small problem, 

Ms. Nettke, with one of those l i t t l e housekeeping problems. 

You t o l d me before you started speaking to your witness that 

you had an Exhibit B. You only talked about A. 

MS. NETTKE: I have handed around t h i s morning a 

paper, one page, double-sided, marked Barrett B, which I've 

given a copy t o a l l the parties and the court reporter. 

JUDGE COCHERES: A l l r i g h t . 

MS. NETTKE: I could and should authenticate that 

also with Ms. Barrett. 

JUDGE COCHERES: Yes, that would be a good idea. 

BY MS. NETTKE: 

Q. Ms. Barrett, do you recognize that document that 

I've given you a copy of called Barrett B? 
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A. Yes, I do. 

Q. And i s t h a t your signature a t the end of t h a t 

document? 

A. Yes, i t i s . 

Q. And i t i s a l e t t e r addressed t o David Eaton, 

dated A p r i l 10, 1996. Can you authentic a t e t h a t you d i d , 

indeed, w r i t e t h a t l e t t e r ? 

A. Yes, I d i d . 

MS. NETTKE: Thank you. Your Honor. 

JUDGE COCHERES: A l l r i g h t . 

MS. NETTKE: And I ' l l o f f e r t h a t now. 

JUDGE COCHERES: I n t h a t case, F.A.S.T. Statement No. 

3 and i t s attached E x h i b i t A, as w e l l as B a r r e t t E x h i b i t B, 

are admitted subject t o cross examination and any t i m e l y 

motions. 

JUDGE COCHERES: Now, who has questions f o r t h i s 

witness? 

Mr. Salapa? 

CROSS EXAMINATION 

BY MR. SALAPA: 

Q. Ms. B a r r e t t , H i s t o r i c and Museum Commission i s an 

agency of the commonwealth; i s i t not? 

A. Yes. 

Q. And am I co r r e c t i n condensing your testimony 

t h a t i t would be consistent w i t h the p o l i c y of the h i s t o r i c 
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code to keep a l l of these structures i n place? 

A. The mission of our agency i s to preserve the 

h i s t o r i c and archeological heritage i n Pennsylvania. Yes, 

that's our mission. And so we advocate, we assist, we 

provide technical assistance, we provide funding, d o l l a r s ; 

we encourage state policy to preserve h i s t o r i c and 

archeological resources, yes, as our mission. 

Q. Would PHMC, as an agency of the commonwealth, be 

w i l l i n g to assume maintenance r e s p o n s i b i l i t y for any of 

these structures? 

A. The Pennsylvania H i s t o r i c and Museum Commission 

owns sixteen h i s t o r i c sites and properties at t h i s time. Of 

course, I'm not authorized to accept maintenance or 

re s p o n s i b i l i t y for any pa r t i c u l a r structure, usually, 

without an act of the le g i s l a t u r e . 

Q. So the answer would be no? 

A. The answer i s no, r i g h t . Today, no. 

Q. Are you aware of a commonwealth court decision, I 

think the caption i s Connor vs. PA PUC? 

A. Yes. I haven't read i t recently, but I'm aware 

of the decision. 

Q. What does that say with regard to PHMC and i t s 

relationship with the commission? 

A. In that decision i t says that our goal i s one of 

providing advice and providing — we provide expert 

CI 
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testimony and information on the value of h i s t o r i c 

resources, and we advise on t h e i r preservation, yes; 

consistent with our mission. 

Q. Does i t not also say that the determinations of 

the PHMC are not binding on the Public U t i l i t y Commission? 

A. Yes, i t says that. 

Q. And are you also aware of the commonwealth court 

case, I believe i t ' s Goldsboro vs. Lower Marion School 

D i s t r i c t ? 

A. Uh-huh. 

Q. And what does that case say with regard t o PHMC 

and i t s role vis-a-vis local agencies? 

A. With regard to local agencies, I think, again, 

our role i s advisory. And I can't summarize a l l the det a i l s 

of that decision, but cl e a r l y , i f our role and relationship 

with local agencies, not agencies of the commonwealth, 

agencies — not agencies that have actual j u r i s d i c t i o n and 

control over a h i s t o r i c resource, our rol e , again, i s 

advisory. 

Q. So, i n other words, the PHMC has no j u r i s d i c t i o n 

over local e n t i t i e s other than advisory? 

A. Over local government agencies, no. 

Q. And does not Goldsboro also state that the PHMC's 

authority over state agencies i s l i m i t e d to those state 

agencies that own real estate? 

<ft 
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A. No, I think what i t said — and I've got to 

paraphrase i t , but I think i t t a l k s about j u r i s d i c t i o n and 

control. And i t looked at one p a r t i c u l a r section of the 

his t o r y code. 

And i n other sections of the history code i t ' s clear 

that i t ' s our r e s p o n s i b i l i t y to advise governmental, as i n 

state governmental, agencies on h i s t o r i c preservation; and 

also to ensure — i t ' s the r e s p o n s i b i l i t y of the actual 

state government agency to ensure that t h e i r programs, 

p o l i c i e s , grant assistance, actions, consider h i s t o r i c 

preservation goals. 

Q. But i n terms of control of property or real 

estate, i t defines that as being ownership of property or 

real estate? 

A. I think you r e a l l y have to look at two d i f f e r e n t 

sections here. One of them deals, when a state governmental 

agency, l i k e a state park, actually owns or — the 

Department of Transportation — actually owns a piece of 

real estate. In that case, before the state agency can 

access that property, or take any actions, a l t e r or demolish 

the resources on that property, they have an affirmative 

r e s p o n s i b i l i t y to consider preservation options and to 

consult with us. 

There's a second section i n the hi s t o r y code that 

says that i t i s the r e s p o n s i b i l i t y of state agencies to 
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i n s t i t u t e p o l i c i e s , procedures, programs t o preserve and 

consider h i s t o r i c values i n t h e i r own p o l i c i e s and 

procedures. 

So, f o r example, l e t ' s j u s t take the Department of 

Transpor t a t i o n f o r a moment. The Department of 

Transpor t a t i o n has an a f f i r m a t i v e r e s p o n s i b i l i t y t o consider 

h i s t o r i c p r e s e r v a t i o n values and t o weigh t h e i r d e c i s i o n ­

making against h i s t o r i c value t h a t a resource may have. 

Now, how t h a t plays out e x a c t l y i n a Public U t i l i t y 

Commission a d j u d i c a t o r y hearing, I t h i n k , i s something t h a t 

has not been completely worked out. 

Again, I t h i n k the Public U t i l i t y Commission has a 

r e s p o n s i b i l i t y t o add, t o consider those h i s t o r i c values i n 

decisions they make. And we can jump r i g h t t o A r t i c l e I , 

Section 127 of the Pennsylvania C o n s t i t u t i o n . 

Q. And t h a t could be done through the hearing 

process? 

A. I suppose t h a t i t could be. I don't you know; 

I would t h i n k t h a t those would be the kinds of f a c t o r s t h a t 

would be added t o the scales as a deci s i o n i s made. 

Q. Thank you. 

MR. SALAPA: That's a l l t h a t I have. 

JUDGE COCHERES: Mr. Eaton. 

MR. EATON: Thank you. Your Honor. 

(ft 
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CROSS EXAMINATION 

BY MR. EATON: 

Q. Ms. Barrett, the term "Section 106 process" has 

been used on a number of occasions i n these proceedings. 

W i l l you t e l l us, f i r s t , what the Section 106 refers to? 

A. I t refers to Section 106 of the National Historic 

Preservation Act. 

Q. That's a federal statute; i s i t not? 

A. That's a federal statute, correct. 

Q. And what i s the process which i s encompassed 

wi t h i n that Section 106 proceeding or process? 

A. Section 106 i s a r e s p o n s i b i l i t y of federal 

agencies. And the federal agencies have also an aff i r m a t i v e 

r e s p o n s i b i l i t y when they are undertaking actions. And these 

could be permits, licenses, grants, ownership and control, 

that whole range of actions. They have to i d e n t i f y h i s t o r i c 

resources, or require an applicant to them f o r assistance 

i d e n t i f y h i s t o r i c resources; they have to evaluate those 

resources/ are they e l i g i b l e f o r l i s t i n g i n the National 

Register of Hi s t o r i c Places, which i s sort of the c r i t e r i a 

that t r i g g e r s the Section 106 process. 

And then they have to consider what the ef f e c t of 

t h e i r actions might be. And there's a detailed regulatory 

scheme for that. 

And f i n a l l y , they have to mitigate the impact of 

(ft 
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t h e i r actions on h i s t o r i c resources. I t i s not a veto 

stamp, i t i s , again, a balancing te s t that federal agencies 

are responsible f o r carrying out. 

Q. You say they have to mitigate. And who do you 

refer to by "they"? 

A. The r e s p o n s i b i l i t y i s on the federal agency, 

whoever that may be. But many federal agencies, of course, 

place that r e s p o n s i b i l i t y f o r taking actual actions on 

permittees, grant applicants, licensees, and other 

individuals or corporations that are before them for a 

par t i c u l a r approval. 

Q. In a context with which we are concerned here, 

that i s a notice of abandonment, 

A. Yes. 

Q. — f i l e d by Conrail with the In t e r s t a t e Commerce 

Commission at that time. 

A. Uh-huh. 

Q. The Section 106 process then governs the ICC, or 

governed the ICC? 

A. Governed the ICC, yes. 

Q. And perhaps we can agree that the Surface 

Transportation Board, for our purposes, at least, i s 

essentially a continuation of the ICC? 

A. That's my understanding. 

Q. A l l r i g h t . And i s n ' t i t a fact that the ICC had 
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perceived i t s duty under the Section 106 process t o r e f e r a 

proposed abandonment t o the s t a t e h i s t o r i c p r e s e r v a t i o n 

o f f i c e r of the s t a t e i n which the property i s located f o r an 

op p o r t u n i t y t o review and comment? 

A. That i s c o r r e c t . Federal agencies have a 

r e s p o n s i b i l i t y a t every step i n t h e i r process t o o b t a i n 

comment or concurrence, depending on the r e g u l a t o r y s e c t i o n 

we're under, from the s t a t e h i s t o r i c p r e s e r v a t i o n o f f i c e . 

Q. And i s n ' t i t t r u e t h a t you, as the s t a t e h i s t o r i c 

p resident o f f i c e r f o r Pennsylvania, were c e r t a i n l y empowered 

t o comment, but t h a t your power extended no f u r t h e r than the 

power t o comment on the h i s t o r i c values, and perhaps your 

views as t o what p r e s e r v a t i o n should be undertaken? 

A. That i s indeed our r e s p o n s i b i l i t y . Although i n 

some cases we have a r e s p o n s i b i l i t y t o concur. And i t i s 

the a f f i r m a t i v e r e s p o n s i b i l i t y of the f e d e r a l agency or 

t h e i r a p p l i c a n t t o make sure t h a t they have concurrence 

every step of the way. And i f there's not concurrence, then 

i t t r i g g e r s a review by the Advisory Council on H i s t o r i c 

Preservation. 

Q. The advisory c o u n c i l being what body? 

A. The Advisory Council on H i s t o r i c Preservation i s 

a p r i v a t e — w e l l , not p r i v a t e , independent f e d e r a l body 

t h a t i s set up by the National H i s t o r i c Preservation Act. 

And i t s board o f d i r e c t o r s , or i t s c o u n c i l , i s made up of 
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the various major f e d e r a l agencies, l i k e the Department of 

Defense, Department of Tra n s p o r t a t i o n , Department of 

I n t e r i o r , and some p r e s i d e n t i a l appointees. 

Q. Can we agree t h a t the Section 106 process 

i n i t i a t e d by the request of the ICC t o you t o undertake t h a t 

process had been complied w i t h when you had had an 

op p o r t u n i t y t o comment on the s t r u c t u r e s and the prop e r t y 

and the r a i l l i n e comprising the Enola Branch t o Lancaster 

County? 

A. I don't know i f I can completely agree w i t h t h a t . 

The process was i n i t i a t e d , we provided i n f o r m a t i o n and 

comments i n 1989 on the h i s t o r i c s i g n i f i c a n c e o f the 

resources, but the paper t r a i l a t some p o i n t goes cold and 

i t doesn't look l i k e there was a f i n a l c o n s u l t a t i o n t h a t 

involved a f i n d i n g of e f f e c t and then m i t i g a t i o n . The 

process j u s t seems t o have stopped somewhere. 

Q. Well — 

A. I mean from our records. Now, maybe i t went on 

t o the advisory c o u n c i l , which i s u s u a l l y the case where an 

adverse e f f e c t , t h a t i s , an adverse impact, would end up 

going t o , the Advisory Council on H i s t o r i c Preservation. 

Q. To put t h i s c h r o n o l o g i c a l l y i n context, i s i t not 

co r r e c t t h a t Conrail f i l e d i t s o r i g i n a l n o t i c e of 

abandonment i n , I t h i n k i t was October o f 1989? 

A. Yes. Or at l e a s t t h a t ' s when we heard about i t . 
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1 Q. And t h a t was my next question. When were you 

2 requested by the ICC t o undertake the s t a t e assessment o f 

3 the h i s t o r i c s i g n i f i c a n c e of the property? 

4 A. Well, I t h i n k what happened was, as very o f t e n 

5 happens, i s t h a t the ICC r e q u i r e d the a p p l i c a n t f o r an 

6 abandonment t o come t o us w i t h i n f o r m a t i o n on t h e i r 

7 proposal. And i t looks l i k e t h a t ' s what happened i n 1989. 

8 Q. Okay. 

9 A. And the i n f o r m a t i o n was provided t o us about the 

10 abandonment and about the i n d i v i d u a l s t r u c t u r e s and about 

11 the l i n e , and we commented back saying t h a t we f e l t t h a t 

12 many of the bridges -- and I can p u l l out a l l the records 

13 and give the exact numbers, but I ' d p r e f e r not t o do t h a t 

u r i g h t now, but t h a t many of the bridges were h i s t o r i c a l l y 

15 s i g n i f i c a n t , and t h a t the d e m o l i t i o n of the bridges would be 

16 an adverse e f f e c t . 

n Q. So t h a t you — going back a l i t t l e b i t , I have a 

18 note here of a l e t t e r of October 18, 1989, from Kurt Carr. 

19 A. Uh-huh. 

20 Q. I s he a co-worker o f yours? 

21 A. Yes, he i s . 

22 Q- A subordinate, perhaps? 

23 A. Right, he's a subordinate. 

24 Q. To John Paylor, of C o n r a i l , requesting f u r t h e r 

25 i n f o r m a t i o n on s p e c i f i c bridges. 

(ft 
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1 A. Right. And my summary i n the A p r i l 10th l e t t e r 

2 of 1966 ( s i c ) t o you — and again, I could go through the 

3 f i l e and get the a c t u a l r e p l y ; but we asked f o r a d d i t i o n a l 

4 i n f o r m a t i o n , and a d d i t i o n a l i n f o r m a t i o n was submitted t o us. 

5 Q. A l l r i g h t . And t h a t , i n f a c t , was submitted t o 

6 Mr. Carr — 

7 A. Right. 

Q. — on November 15, 1989? 

9 A. Right. 

10 Q. Then, again, going f o r t h c h r o n o l o g i c a l l y , I have 

n a note here of a l e t t e r of yours t o Mr. Paylor i n December 

12 of 1989 l i s t i n g 44 bridges on t h i s l i n e considered not 

13 e l i g i b l e f o r l i s t i n g on the National Register of H i s t o r i c 

14 Places, and 33 bridges which were considered e l i g i b l e . 

15 So, i s i t f a i r t o say -- or maybe I should complete 

16 t h a t thought. And 37 bridges at l o c a t i o n s believed t o have 

17 poss i b l e archeological s i g n i f i c a n c e . 

18 Having made t h a t determination, what f u r t h e r had you 

19 t o do t o comply w i t h the Section 106 process? 

20 A. Well, again, i t ' s not our process, i t ' s the 

21 f e d e r a l agency's process. And they delegated, or they 

22 r e q u i r e a p p l i c a n t s f o r them t o c a r r y out the process, or 

23 they do i t themselves. 

24 We are i n a more r e a c t i v e r o l e . We a c t u a l l y w i l l --

25 i n many cases people come t o us, or agencies come t o us, 

0 
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1 a p p l i c a n t s come t o us, w i t h p r o j e c t s . The p r o j e c t s 

2 sometimes go forward, and sometimes they don't. 

3 So i t ' s not unusual t o f i n d a half-completed Section 

4 106 process i n our f i l e s . The next step, as we understand 

5 i t , would have been f o r C o n r a i l , as the a p p l i c a n t , t o do an 

6 assessment of e f f e c t , what i s the e f f e c t ? , and i f the e f f e c t 

7 i s adverse, then they would have needed t o consult w i t h us 

and other i n t e r e s t e d p a r t i e s , and then they would have 

9 developed a memorandum of agreement, which i s a f i n a l 

10 closeout document t h a t says: And t h i s i s what we're going 

11 t o do about these adverse e f f e c t s . We're going t o preserve 

12 c e r t a i n bridges, we're going t o record other bridges. I'm 

13 j u s t g i v i n g you examples of what might be an outcome. 

14 But again, i t ' s not our r e s p o n s i b i l i t y t o take t h a t 

15 process forward. The a p p l i c a n t and the agency set the pace 

16 i n which they want t o consult. 

17 Q. A l l r i g h t . And again, we're s t i l l i n 1989, 

is t h a t ' s e i g h t years ago? 

19 A. That's r i g h t . 

20 Q. I n your December 12th l e t t e r also requested, 

21 again, according t o my note, some a d d i t i o n a l i n f o r m a t i o n . 

22 A. Uh-huh. 

23 Q. That i s , s p e c i f i c a l l y , a map or map l o c a t i o n s o f 

24 the bridges. And i s n ' t i t t r u e t h a t Mr. Paylor responded 

25 p r o v i d i n g requested maps w i t h bridge l o c a t i o n s marked; and 

i i 
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t h a t occurred i n January of 1990? 

A. Uh-huh, I t h i n k t h a t ' s c o r r e c t . 

Q. Now, I have noted a number of items of 

correspondence which I ' l l c a l l your a t t e n t i o n t o , i n which 

the correspondence suggests t h a t the 106 process has been 

completed, so f a r as your o f f i c e was concerned, i n 

September; September 4, 1991. 

I r e f e r t o a l e t t e r of yours t o John, i t looks l i k e 

Mickalachek ( p h o n e t i c ) , o f Lancaster County, r e c i t i n g t h a t 

the p r o j e c t had been reviewed. A l e t t e r i n — 

MR. RANCK: Excuse me. May I o b j e c t , Your Honor? I 

don't know whether she's going t o be able t o answer without 

being given an op p o r t u n i t y t o see i t . I don't r e a l l y t h i n k 

i t ' s f a i r . 

THE WITNESS: Yes, I found i t now. 

MS. NETTKE: And I would j o i n i n t h a t o b j e c t i o n . 

BY MR. EATON: 

Q. You have the l e t t e r ? 

A. Yes, I do. And I t h i n k what we're saying here i s 

t h a t i t ' s not t h a t the — we don't s t a t e i n here t h a t the 

process has been completed. What we s t a t e i s t h a t we have 

determined the e l i g i b i l i t y of c e r t a i n resources, the 

bridges, on the l i n e . 

Q. Does t h a t language appear i n the l e t t e r : The 

above-named p r o j e c t has been reviewed? 
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1 A. Yes. 

2 Q. A l l r i g h t . 

3 A. I t states that. And i t has been reviewed. That 

4 doesn't mean i t was completed, i t ' s been reviewed as to that 

5 phase of the 106 process. 

6 Q. And again I refer to sim i l a r language, that the 

7 project has been reviewed, which I have found i n various 

subsequent correspondence o r i g i n a t i n g with your o f f i c e . And 

9 I ' l l refer them to you to see whether you're able to confirm 

10 that. 

n (Documents handed to witness.) 

12 Q. February 24, 1994, to Wendy Tippetts. 

13 A. Uh-huh. 

14 Q. A p r i l 19, 1994 --

15 A. Wait, I want to make the same comment, though, 

16 that we are speaking about the e l i g i b i l i t y . We have 

17 reviewed t h i s project. And that was absolutely true. But 

18 reviewed does not mean completed; the Section 106 review. 

19 Review means we have reviewed the project. Information has 

20 come to us, we have reviewed i t . 

21 Q. And would you agree that there were a number of 

22 subsequent l e t t e r s to various people which again used the 

23 language that the project had been reviewed, — 

24 A. Yes. 

25 Q. — or has been reviewed? 
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A. I w i l l agree t h a t we had reviewed i t , we had seen 

extensive i n f o r m a t i o n on the p r o j e c t , and we had commented, 

provided our opinion on the e l i g i b i l i t y of c e r t a i n 

resources. 

But the Section 106 process has a number of 

a d d i t i o n a l steps i n i t . Which are, again, required f o r the 

ap p l i c a n t or f e d e r a l agency t o conclude. And when they come 

to us, we w i l l review t h a t p o r t i o n of the process, too. 

Q. Now, going back t o December of 1989, you had 

reported t o Mr. Paylor t h a t various bridges were e l i g i b l e 

f o r i n c l u s i o n on the n a t i o n a l r e g i s t e r , and some other 

t h i n g s . Did you provide t h a t same i n f o r m a t i o n t o the ICC? 

I t h i n k i t was s t i l l the ICC a t t h a t time. 

A. I don't know i f we provided i t d i r e c t l y or 

whether we expected t h a t the a p p l i c a n t or the — I'm not 

q u i t e sure of the r i g h t word here; before the ICC would 

provide i t . 

Q. Well, l e t ' s make the question a b i t more general. 

I t ' s t r u e t h a t the — 

A. Well, here's our l e t t e r of October 18, 1989, 

asking f o r more i n f o r m a t i o n . Now, t h a t was copied t o the 

ICC. 

Q. Yes, I t h i n k we r e f e r r e d t o t h a t e a r l i e r . 

A. And our December 12, 1989 l e t t e r also was copied 

t o the I n t e r s t a t e Commerce Commission. 
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Q. Okay. 

A. So that they were made aware through a courtesy 

copy. 

Q. And i t was through the Inte r s t a t e Commerce 

Commission that you were i n i t i a l l y involved i n t h i s project; 

i s i t not? 

A. That's correct. We assumed that they required 

applicants to --

Q. A l l r i g h t . And what I'm looking for i s whether 

you at any time had w r i t t e n a report to the ICC, or the 

Surface Transportation Board, commenting on your findings 

r e l a t i v e to the l i n e , since i t was that board which, I 

believe, you thought was required to act further. 

A. We responded to the information that was provided 

to us by Conrail. We did not independently respond t o the 

ICC. 

Q. A l l r i g h t . 

A. I don't believe. 

Q. Now, with respect to the review of t h i s project 

by your o f f i c e , can you t e l l me when that review began? And 

I'm t a l k i n g now about the substantive review, I'm not 

t a l k i n g about miscellaneous correspondence. And when the 

l a s t time was that there was a s i g n i f i c a n t further step i n 

that substantive review? 

A. We f i r s t reviewed the project i n our September 

(ft 
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1 1989 l e t t e r when we asked — when we reviewed a request from 

2 Conrail f o r comments on the project. We asked fo r more 

3 information, and Conrail provided more information to us. 

4 We responded on December 12, 1989, to that comment. And on 

5 March 5, 1990, we responded to Conrail thanking them for the 

6 additional maps that showed the actual location. 

7 And af t e r that, I don't think we were consulted again 

8 about t h i s project by Conrail, who would have been, again, 

9 carrying out the r e s p o n s i b i l i t i e s under the National 

10 H i s t o r i c Preservation Act. 

11 Q. So i t ' s been about seven years since you had 

12 anything further substantively to do with t h i s project? 

13 A. Well, there i s one thing that happened, which 

14 was, we did get a l e t t e r from the Surface Transportation 

15 Board -- I'm looking for that r i g h t now — or a copy of a 

16 l e t t e r , saying that t h i s issue might s t i l l be open, and 

17 pointing out that there had been a condition or a statement 

18 made by the ICC, I believe, that the 106 process s t i l l 

19 needed to be completed. 

20 Q. Now, you said that was from the Surface 

21 Transportation Board. Did i t , i n f a c t , purport to be from 

22 the board i t s e l f , or merely from an employee of the board? 

23 A. When a federal agency writes a l e t t e r , we assume 

24 they have the authority to do so. 

25 Q. Well, I'm t r y i n g to 
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1 A. So, no, we don't question who i s w r i t i n g that 

2 l e t t e r . When we see a l e t t e r coming from a federal agency, 

3 we assume they have — that they are an agent of the agency. 

A Q. Well, I choose not to be quite so receptive. So 

5 would you mind t e l l i n g us who the person was that signed 

6 that l e t t e r and what t h e i r capacity was, i f i t i s shown on 

7 the l e t t e r ? 

A. The l e t t e r was signed by Elaine Kaiser, chief, 

9 section on environmental analysis. Surface Transportation 

10 Board. 

n Q. So that was not signed by a member of the board 

12 or the secretary to the board, but simply by a branch 

13 o f f i c e r ? 

14 A. Well, l e t me say, i n the Section 106 process that 

15 many — of course, many of the pieces of correspondence that 

16 we get from federal agencies, state agencies, or 

17 implementing federal programs, and i n many cases we never 

18 even deal with the federal agency at a l l , we deal with the 

19 applicant. 

20 So we have to make the assumption that when someone 

21 writes to us stating something, that they are who they say 

22 they are, and that they have the authority to do so; and 

23 that decision i s not ours to make. 

24 Q. You don't draw a d i s t i n c t i o n between dispositive 

25 action and simply a conveyance of information? 

(ft 
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1 A. Section 106 process i s a process. I mean, most 

2 of i t i s based on information that i s coming i n . And, 

3 r e a l l y , the dispositive end i s when, i n the case of adverse 

4 e f f e c t s , that i s when there i s a negative outcome for a 

5 h i s t o r i c resource, the real end of i t i s when the agents, 

6 the federal agency, i t s applicant, and the Advisory Council 

7 on His t o r i c Preservation sign a memorandum of agreement. 

8 And that, of course, the signatures on that are extremely 

9 important. 

10 Q. Now, I understand from your testimony that your 

11 o f f i c e has had an opportunity to review the h i s t o r i c 

12 significance of t h i s p a r t i c u l a r l i n e , and structures on i t , 

13 that you have commented, and that you believe that the ICC, 

14 or, now, the Surface Transportation Board, has yet the 

15 opportunity to do certain things r e l a t i v e to that 

16 information. Am I correct on that? 

17 A. You're correct that even a f t e r an eight- to 

18 ten-year gap, the Section 106 process could go forward, 

19 and often does on projects. I mean, so that the next step 

20 i n the process, the assessment of e f f e c t , consultation 

21 between the parties, and a memorandum of agreement could go 

22 forward on t h i s project. 

23 Q. Okay. Do you agree with me that the ICC cannot 

24 deny approval, or the Surface Transportation Board cannot 

25 deny approval to Conrail of the abandonment which has been 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



o 

9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

740 

noticed, on the grounds of the h i s t o r i c significance of the 

line? 

A. I can't agree with that, because I r e a l l y don't 

know i f that could be a factor that would play into t h e i r 

denial. I don't know t h e i r proceedings enough to say that. 

Q. A l l r i g h t . Let me refer you to an order of the 

ICC which i s i d e n t i f i e d as Ex Parte No. 55, found at 7 ICC 

2nd 828 and 829, i n which the commission has said: Nor can 

we deny ICC approval of a transaction solely on the ground 

that i t would adversely a f f e c t h i s t o r i c resources. 

MS. NETTKE: I ' l l object j u s t temporarily u n t i l see 

i f that l e t t e r i s i n Ms. Barrett's possession. 

MR. EATON: I did not suggest that i t was a l e t t e r i n 

her f i l e . I've asked i f she i s f a m i l i a r with t h i s 

p a r t i c u l a r section of an ICC order; and I think I'm e n t i t l e d 

to read the order to her so that she can advise whether she 

i s f a m i l i a r with i t . 

MS. NETTKE: Well, the objection s t i l l stands. 

And — 

MR. EATON: Well, they I w i l l wait for a decision. 

MS. NETTKE: — Mr. Eaton referred to i t , and I could 

give her a copy of i t . I was j u s t t r y i n g to f i n d out i f she 

has a copy of i t . I believe I do; and she could look at i t 

then. 

JUDGE COCHERES: F i r s t I'm going to allow you to 
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f i n i s h your question. 

MR. EATON: Thank you. 

JUDGE COCHERES: Why don't you s t a r t i t again. 

BY MR. EATON: 

Q. I'm reading an excerpt from the order t h a t I've 

r e f e r r e d t o . And I'm going t o read j u s t a b i t more of i t : 

Where h i s t o r i c p r o p e r t y i s involved, our a b i l i t y t o p r o t e c t 

i t i s very l i m i t e d , despite the broad scope of the ACHP 

r e g u l a t i o n s , which encompasses a l l p r o p e r t y i n the v i c i n i t y , 

we can impose h i s t o r i c p r e s e r v a t i o n conditions only t o the 

extent the p a r t i c u l a r p r o p e r t y i s owned by the a p p l i c a n t 

c a r r i e r and has a s u f f i c i e n t nexus t o the proposal under 

review. Moreover, even where the property i s subject t o our 

co n d i t i o n i n g a u t h o r i t y , we do not have the power t o fo r c e a 

r a i l r o a d t o s e l l or donate i t s property, or impose a 

r e s t r i c t i v e covenant on the deed, as a c o n d i t i o n t o 

ob t a i n i n g abandonment or a c q u i s i t i o n a u t h o r i t y ; nor can we 

deny ICC approval of a t r a n s a c t i o n s o l e l y on the ground t h a t 

i t would adversely a f f e c t h i s t o r i c resources. Thus, as a 

p r a c t i c a l matter, documentation of the h i s t o r i c resources 

involved i n the proposal under review, before they are 

a l t e r e d or removed, i s the only form o f non-consequential 

m i t i g a t i o n a v a i l a b l e t o us. 

You have completed your survey of the property, i f 

I'm not mistaken, and t h a t i n f o r m a t i o n has been made 
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1 a v a i l a b l e t o C o n r a i l . So f a r as we know, Conrail has made 

2 i t a v a i l a b l e t o the Surface T r a n s p o r t a t i o n Board. I s t h a t 

3 not so? You don't know? 

4 JUDGE COCHERES: Wait a minute, Mr. Eaton. You've 

5 skipped a step here. You were reading t h a t passage --

6 MR. EATON: You're r i g h t . 

7 JUDGE COCHERES: — t o ask the witness — 

MR. EATON: I jumped j u s t a b i t there. 

9 JUDGE COCHERES: Yes, you d i d . 

10 MR. EATON: Let me stop a f t e r the conclusion of the 

11 reading. 

12 BY MR. EATON: 

13 Q. Are you f a m i l i a r w i t h t h a t order of the ICC, or 

14 t h a t p o r t i o n of the order? 

15 A. No, I am not. 

16 Q. Okay. So t h a t i s new t o you? 

17 A. That i s new to me. I s t h i s the order f o r t h i s 

18 p a r t i c u l a r p r o j e c t ? 

19 Q. No, t h i s i s an ex parte order. 

20 JUDGE COCHERES: Well, why don't you show the witness 

21 a copy. 

22 MR. EATON: Unfo r t u n a t e l y — w e l l , maybe I do have 

23 the o r i g i n a l here. 

24 THE WITNESS: I'm asking, i s t h i s the order t h a t the 

25 ICC i s t h i s the d i s p o s i t i v e order on t h i s p a r t i c u l a r 

(I 
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1 abandonment? 

2 JUDGE COCHERES: The answer, I b e l i e v e , i s "no." 

3 THE WITNESS: The answer i s "no"? I t ' s an order i n 

4 another p r o j e c t 

5 JUDGE COCHERES: I don't know. 

6 BY MR. EATON: 

7 Q. I w i l l show you the order i n i t s e n t i r e t y . 

S (Document handed t o witness - witness perusing 

9 document.) 

10 A. So t h i s i s b a s i c a l l y a p o l i c y statement t h a t the 

11 ICC developed? 

12 Q. And i f y o u ' l l r e f e r t o pages 828 and 829, you 

13 s t i l l f i n d the language which I've j u s t r e f e r r e d you t o . 

14 (Pause.) 

15 A. So t h i s i s r e a l l y a c t i n g as a p o l i c y statement 

16 f o r the ICC on how they wanted t o see i n cases where the 

17 Section 106 process i n d i c a t e s t h a t there are h i s t o r i c 

18 resources; correct? 

19 Q. And would i t be f a i r t o say t h a t i t ' s also a 

20 statement of what the ICC has seen t o be i t s l i m i t a t i o n s ? 

21 MS. NETTKE: Your Honor, I ' l l o b j e c t , because I don't 

22 t h i n k there's been a showing t h a t t h i s i s a c t u a l l y an order; 

23 or i t ' s so very questionable whether i t ' s an order; and i f 

24 i t ' s i n an order, i n what case i s i t an order. 

25 THE WITNESS: And can I j u s t s t a t e t h a t j u s t because 

9 
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1 i t ' s — 

2 MR. EATON: I t h i n k I've already — 

3 THE WITNESS: I mean, f e d e r a l agencies comply w i t h 

4 the comply w i t h the National H i s t o r i c Preservation Act i n 

5 various ways. Sometimes t h e i r i n t e r p r e t a t i o n s are c o r r e c t , 

6 sometimes they're not. And t h i s may indeed may be the ICC's 

7 i n t e r p r e t a t i o n i n 1991, and may be the c o r r e c t way t o 

8 implement the National H i s t o r i c Preservation Act, and i t may 

9 not be. 

10 JUDGE COCHERES: Well, now w a i t a minute — 

11 THE WITNESS: And i t may be a substantive order since 

12 then; I don't know. 

13 JUDGE COCHERES: Well, Ms. B a r r e t t , I appreciate t h a t 

14 you're an a t t o r n e y , and you have been a very a r t i c u l a t e 

15 witness, and very i n t e r e s t i n g . But don't s i t there and t e l l 

16 me t h a t when you get a document signed by the Surface 

17 Transp o r t a t i o n Board employee t h a t you accept i t as a 

18 r e p r e s e n t a t i o n t h a t i t i s c o r r e c t f o r what i t says, and then 

19 challenge a l e g a l order f o r i t s l e g a l i t y . A l l r i g h t ? 

20 THE WITNESS: Okay. I am not challenging t h a t i t i s 

21 not a l e g a l order. 

22 JUDGE COCHERES: Fine. 

23 THE WITNESS: I bel i e v e t h a t the ICC issued i t , I'm 

24 not going t o challenge whether they indeed d i d t h a t . And 

25 t h a t could be, indeed, t h e i r o p i n i o n . Or t h a t sounds l i k e 

41 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y (717 ) 7 6 1 - 7 1 5 0 



0 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

745 

t h a t ' s t h e i r opinion and t h e i r approach t o these resources, 

yes. 

MR. EATON: And I t h i n k i n l i g h t o f the examination 

which has developed i n t o a discussion here, I'm going t o 

request t h a t t h i s document be i d e n t i f i e d as a Co n r a i l 

e x h i b i t , and I'm going t o ask leave t o withdraw i t u n t i l I 

can make the required copies. 

JUDGE COCHERES: That's f i n e . There are l o t s of 

copies of thi n g s i n t h i s record. And i n s o f a r as I'm 

concerned, I might add t h a t , w i t h o u t having myself examined 

i t c l o s e l y — f i r s t of a l l , i s i t published i n any of the 

fe d e r a l documents 

MR. EATON: I t i s . I t ' s published i n 7 ICC Reports 

2nd. 

JUDGE COCHERES: A l l r i g h t . I n t h a t case i t i s not 

necessary f o r you t o make i t an e x h i b i t . 

MS. NETTKE: Could we have the r e s t of the c i t e ? 

JUDGE COCHERES: Yes, there should be more t o i t than 

t h a t . 

MR. EATON: Beginning a t page 807 — 

JUDGE COCHERES: I t would then be an o f f i c i a l r e p o r t , 

much l i k e commonwealth courts r e p o r t s are o f f i c i a l r e p o r t s . 

MR. EATON: My purpose i n a d m i t t i n g i t was t h a t i t ' s 

a document which may be d i f f i c u l t f o r others t o l o c a t e , and 

perhaps you, f o r a l l I know. 

0 
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1 JUDGE COCHERES: Yes. 

2 MR. EATON; And perhaps i t would be a convenience. 

3 JUDGE COCHERES: I n t h a t instance, I w i l l accept your 

4 o f f e r t o make i t an e x h i b i t . 

5 MR. EATON: A l l r i g h t . I t ' s also an a d m i n i s t r a t i v e 

6 r u l i n g , r a t h e r than s t a t u t o r y , and there may be some 

7 question there as t o whether you can simply take n o t i c e . 

S JUDGE COCHERES: Well, as I i n d i c a t e d yesterday, I 

9 reserve, normally, my questions f o r the witness u n t i l a f t e r 

10 I've heard cross examination. And I w i l l implement t h a t 

11 system today w i t h Ms. B a r r e t t . 

12 I n the meantime, I want you t o continue your 

13 examination, Mr. Eaton, i f you have any. 

14 MR. EATON: I f y o u ' l l bear w i t h me h a l f a moment. 

15 JUDGE COCHERES: Yes. And I w i l l t e l l you t h a t a t 

16 the present time, according t o my notes, Mr. Eaton, t h a t 

17 w i l l be i d e n t i f i e d as Conrail E x h i b i t No. 7. 

is (Whereupon, the document was marked as 

19 Conrail Exhibit No. 7 for i d e n t i f i c a t i o n . ) 

20 BY MR. EATON: 

21 Q. Ms. B a r r e t t , I've r e f e r r e d t o a f a i r amount of 

22 documentary m a t e r i a l here i n t h i s e l e c t r i c a l shock. Let's 

23 leave t h a t f o r a moment. 

24 What i s your own personal understanding o f what more 

25 i s required of Conrail before i t can convey the property 
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1 which i s under review here, under co n s i d e r a t i o n here, and 

2 before s t r u c t u r e s along t h a t property can be removed f o r the 

3 purpose of enhancing p u b l i c safety? 

4 A. Under the Section 106 process, i t i s my op i n i o n 

5 t h a t t h i s i s not -- the Conrail submission i s not complete. 

6 Again, the process has several steps t o i t . The f i r s t step 

7 i s i d e n t i f y i n g the h i s t o r i c resources. The documentation 

s t h a t C o n r a i l provided t o us i s not the ki n d of recording of 

9 bridges t h a t was envisioned even i n the ICC document. That 

10 i n f o r m a t i o n t h a t was submitted t o us was f o r the purposes of 

11 determining h i s t o r i c s i g n i f i c a n c e . I t i s not an a r c h i v a l l y 

12 s t a b l e record of those bridges. 

13 I f the 106 process went forward i n f o l l o w i n g the 

14 f e d e r a l r e g u l a t i o n s , the next step would be f o r the f e d e r a l 

15 agency, or whoever the f e d e r a l agency delegated t h a t 

16 responsible t o , t o assess e f f e c t . What i s the e f f e c t of the 

17 p r o j e c t ; and i f the e f f e c t i s adverse, t o f o l l o w up w i t h a 

18 memorandum of agreement under those r e g u l a t i o n s t h a t t a l k s 

19 about what i s going t o happen t o the h i s t o r i c resources. 

20 I n some cases, i t may be as l i m i t e d a p r e s e r v a t i o n 

21 s o l u t i o n as recording the resources. But the documentation 

22 t h a t ' s been submitted t o us i s not a recording o f the 

23 resources. I t i s , you know, colo r xeroxes and USGS maps, 

24 and non-stable i n f o r m a t i o n t h a t was provided f o r the purpose 

25 of making a determination of e l i g i b i l i t y f o r the resource. 

0 
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1 Q. Have you gone back to Conrail and requested 

2 f u r t h e r information? 

3 A. No. 

4 Q. Or further documentation? 

5 A. No, because the e l i g i b i l i t y step i s complete, and 

6 the next step r e a l l y depends on the applicant, Conrail i n 

7 t h i s case, when they're ready to take the next step. 

In many cases we receive projects that are not going 

9 anywhere. And again, you get information from an applicant 

10 or an agency that says, here are the resources; i s there 

11 anything e l i g i b l e here?; and the project j u s t stops. The 

12 agency decides not to do the project for some reason. 

13 Q. I n fa c t , that's what's happened here; i s n ' t i t ? 

14 I t stopped? 

15 A. The project has stopped, I mean, that could be 

16 the case. 

17 Q. Nothing's occurred i n seven, eight years? 

18 JUDGE COCHERES: Well, no, there have been l o t s of 

19 wheels spun i n seven or eight years. 

20 (Laughter. ) 

21 THE WITNESS: My point i s , not to make judgment on 

22 how the process i s working, but to say that from a Section 

23 106 regulatory point of view, the process i s not complete. 

24 And that's the r e s p o n s i b i l i t y of the federal agency to 

25 enforce. I'm giving you my opinion as the reviewer of these 

41 
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1 kinds of p r o j e c t s . 

2 BY MR. EATON: 

3 Q. Are you f a m i l i a r w i t h the body of a d m i n i s t r a t i v e 

4 law contained i n a seri e s c a l l e d Code of Federal 

5 Regulations, CFR? Are you f a m i l i a r t h a t there i s such a 

6 set? 

7 A. I c e r t a i n l y am. 

8 Q. Okay. 

9 A. I'm f a m i l i a r t h a t i t e x i s t s . 

10 Q. Now I want t o ask you — 

11 A. I'm not f a m i l i a r w i t h the body. 

12 Q. I want t o ask you i f you're f a m i l i a r w i t h a 

13 p a r t i c u l a r s e c t i o n now; t h a t being found i n 49 CFR, Section 

14 1105.8(f), which provides — and l e t me read i t t o you: 

15 H i s t o r i c p r e s e r v a t i o n conditions imposed by the commission 

16 i n r a i l abandonment cases g e n e r a l l y w i l l not extent beyond 

17 the 330-day s t a t u t o r y time p e r i o d , i n 49 USC 10 904, f o r 

18 abandonment proceedings. 

19 Are you f a m i l i a r w i t h t h a t s e c t i o n a t a l l ? 

20 A. I've seen i t r e f e r r e d t o , but I'm not f a m i l i a r 

21 w i t h i t . 

22 Q. I n f a c t , t h a t i s somewhat of a sunset p r o v i s i o n 

23 on i n q u i r i e s i n t o the h i s t o r i c p r e s e r v a t i o n process; i s i t 

24 not? 

25 A. I'm on l y f a m i l i a r w i t h the r e g u l a t i o n s o f the 

9 
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advisory council on h i s t o r i c preservation that implement the 

National H i s t o r i c Preservation Act r e s p o n s i b i l i t i e s . And 

they set out very s t r i c t time frames for response agency or 

applicant i n q u i r i e s , for example, 30 days to respond; 

however, set no time frame for the t o t a l i t y of the 

proceedings, probably f o r a very good reason that projects 

can span over many, many years, and maybe stop and s t a r t for 

a va r i e t y of other p e r f e c t l y good reasons. 

Q. I think one f i n a l question. I'd l i k e you, for a 

moment, to ignore what you may believe the federal agencies 

are empowered to do, and set aside your own personal 

desires, and ask you, as the state H i s t o r i c and Museum 

Preservation o f f i c e r , whether there i s any factual basis on 

which you are authorized to oppose the conveyance of the 

Enola Branch extending from the Chester County l i n e through 

Lancaster County, to a point approximately a mile east of 

Safe Harbor, and whether you have any basis on which to 

p r o h i b i t , or condition, the removal of structures along that 

l i n e which are removed because of the judgment of highway 

auth o r i t i e s that those structures pose a danger to the 

tr a v e l i n g public. 

A. Our role i s not — 

MR. RANCK: Excuse me. May I j u s t object to the forra 

of the question, and preserve that? Because I'm not sure 

that that i s based upon facts that have been established 
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1 across the board. 

2 I t ' s an o v e r l y generalized statement. Your Honor, and 

3 I don't b e l i e v e i t ' s f a i r t o ask her t o comment on i t , 

4 phrased as Mr. Eaton d i d . 

5 JUDGE COCHERES: That's very i n t e r e s t i n g , and I t h i n k 

6 I ' l l allow the witness t o t r y and answer. 

7 THE WITNESS: 1 1ve given you my opinion as the deputy 

8 s t a t e h i s t o r i c p r e s e r v a t i o n o f f i c e r f o r Pennsylvania, t h a t 

9 the Section 106 process does not seem t o be completed, based 

10 on the i n f o r m a t i o n t h a t we have i n our f i l e . So t h a t ' s the 

11 f i r s t p a r t o f t h a t question. 

12 The second issue has t o do w i t h the 

13 BY MR. EATON: 

14 Q. Excuse me. And incomplete because you have no 

15 evidence of submission of a d d i t i o n a l m a t e r i a l s t o the 

16 Surface Trans p o r t a t i o n Board? 

17 A. No, incomplete because I have no evidence t h a t 

18 the Surface Trans p o r t a t i o n Board or the a p p l i c a n t have come 

19 t o us t o concur on e f f e c t , as required by the r e g u l a t i o n s , 

20 have come t o us t o consult on adverse e f f e c t , and have come 

21 t o us t o sign a memorandum of agreement t h a t memorializes 

22 the actions they're going t o be t a k i n g t o close out the 

23 p r o j e c t , or close out the Section 106 process. 

24 Q. Okay. 

25 A. So t h a t ' s the reason t h a t ' s incomplete. A more 

(I 
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1 unclear area i s the whole — i s the r e s p o n s i b i l i t y of the 

2 Public U t i l i t y Commission and the Pennsylvania Department of 

3 Transpor t a t i o n , and our agency's r o l e i n reviewing r a i l r o a d 

4 bridge abandonments. 

5 Q. Okay. Now, l e t ' s — 

6 A. The h i s t o r y code c l e a r l y requires s t a t e agencies, 

7 l i k e the Department of Transpor t a t i o n , and, t o be honest, 

8 l i k e the Public U t i l i t y Commission, t o come up w i t h p o l i c i e s 

9 and procedures t o encourage h i s t o r i c p r e s e r v a t i o n . 

10 Q. Okay. Now — 

n A. And s t a t e agencies — 

12 MS. NETTKE: Your Honor, I would request she be 

13 allowed t o f i n i s h e x p l a i n i n g . 

14 MR. EATON: I t h i n k we've gotten a l i t t l e away from 

15 being responsive t o the question t h a t was asked. 

16 THE WITNESS: You s a i d , d i d n ' t we have a r i g h t t o 

17 p r o h i b i t — no, maybe you should rephrase the question then, 

18 because I t h i n k you were saying, what other t h i n g s -- since 

19 you asked the question broadly, I can respond broadly. You 

20 s a i d : What other t h i n g s would the H i s t o r i c and Museum 

21 Commission, or how else would they be involved i n t h i s 

22 process? And my answer i s : They would be involved through 

23 the h i s t o r y code and through the r e s p o n s i b i l i t i e s of s t a t e 

24 agencies such as the Department of Transportation and the 

25 Public U t i l i t y Commission t o adopt p o l i c i e s and procedures 
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1 t o consider h i s t o r i c p r e s e r v a t i o n and t o consider the 

2 p r o t e c t i o n and pr e s e r v a t i o n of h i s t o r i c resources i n t h e i r 

3 a c t i o n s . 

4 And t h a t i s how — t h a t i s the other p a r t of the 

5 process, which i s the s t a t e side of the process. 

6 Q. Now going back t o my o r i g i n a l question: Have you 

7 — you perceive t h a t you, as the deputy h i s t o r i c 

8 p r e s e r v a t i o n o f f i c e r , are e n t i t l e d t o act t o bar e i t h e r the 

9 conveyance or the removal of c e r t a i n of the s t r u c t u r e s f o r 

10 the reasons t h a t I have s t a t e d ; t h a t i s , f o r p u b l i c s a f e t y 

11 reasons? 

12 A. We review, i n cooperation w i t h the Department of 

13 Transp o r t a t i o n , every s i g n i f i c a n t , or major and minor, 

14 highway- and t r a n s p o r t a t i o n - r e l a t e d p r o j e c t i n Pennsylvania. 

15 Q. Now, l e t me stop you f o r a moment. I understand 

16 t h a t you review, but my question r e l a t e s not t o review, but 

17 whether you concede t h a t you have the power t o p r o h i b i t . 

18 A. No, t h i s i s a — we have a mission t o encourage 

19 p r e s e r v a t i o n . A l l s t a t e agencies have t h a t mission. And of 

20 course, everything w i l l be, i n the end -- or at l e a s t not i n 

21 t h i s proceeding i t ' s not a r e g u l a t o r y balancing, but under 

22 the h i s t o r y code and under the National H i s t o r i c 

23 Preservation Act, there i s a r e g u l a t o r y balancing, and a 

24 process, whereby h i s t o r i c p r e s e r v a t i o n can be added i n t o the 

25 mix of p r o j e c t development t o encourage the pre s e r v a t i o n of 
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her i t a g e values. 

Q. Now, am I c o r r e c t t h a t your o f f i c e i s — I don't 

know how t o put t h i s not subordinate t o , but at l e a s t i s 

at a d m i n i s t r a t i v e l y down the l i n e from the H i s t o r i c and 

Museum Commission of Pennsylvania? 

A. The H i s t o r i c and Museum Commission i s a 

gube r n a t o r i a l l y - a p p o i n t e d board t h a t also includes f o u r 

members of the l e g i s l a t u r e . 

Q. Okay. 

A. They are a board o f d i r e c t o r s they appoint an 

executive d i r e c t o r , and the executive d i r e c t o r has four 

program bureaus; and I'm the head of one of the program 

bureaus. 

Q. Okay. So t h a t you're the head of a bureau of the 

State H i s t o r i c and Museum Commission. I always get t h a t 

backwards. 

Now; question. Have e i t h e r your o f f i c e or the State 

H i s t o r i c and Museum Commission appeared i n t h i s proceedings 

as a party? Have you intervened as a party? 

A. No. 

MR. EATON: That's a l l . 

JUDGE COCHERES: Thank you. 

Mr. Z i e l o n i s . 

MR. ZIELONIS: Thank you, Your Honor. 

CI 
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CROSS EXAMINATION 

BY MR. ZIELONIS: 

Q. Good morning, Ms. B a r r e t t . 

You were asked by F.A.S.T. t o t e s t i f y today on t h e i r 

behalf? 

A. I'm t e s t i f y i n g under subpoena from F.A.S.T. 

Q. Were you provided any i n s t r u c t i o n s i n the 

c r e a t i o n o f your testimony from F.A.S.T.? 

A. No. 

Q. I s the mission of your agency t o develop t r a i l s 

i n Pennsylvania? 

A. The mission of our agency i s t o encourage 

pr e s e r v a t i o n of h i s t o r i c and archeological resources. And 

we work i n p a r t n e r s h i p w i t h many organizations who have 

d i f f e r e n t but s i m i l a r missions, such as the development of 

t r a i l s , the development of museums, the development of 

tourism, centers, main s t r e e t s . 

Q. Your s p e c i f i c mission i s not t o develop t r a i l s ; 

c o r rect? 

A. No, t h a t i s not our s p e c i f i c mission, no. 

Q. And indeed, your mission could be incompatible 

w i t h the development of a t r a i l ; i s t h a t not correct? 

A. I'm sure there's some scenario where t h a t might 

be c o r r e c t . 

Q. Okay. Now, you s t a t e i n your testimony on page 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



756 

1 11 that you support reuse -- or that the commission 

2 responded t o Lancaster County's Department of Parks and 

3 Recreation. 

4 A. Uh-huh. 

5 Q. That the commission stated i t s support f o r a 

6 t r a i l , provided a l l bridges were retained, and no 

7 archaeological s i t e s were destroyed; i s that correct? 

8 A. That i s correct. 

9 Q. Should I state that i f one bridge i s removed, 

10 that the commission withdraws i t s support — 

n A. No. 

12 Q. — for a proposed t r a i l ? 

13 A. No, that would not be correct. 

14 Q. Would, i f one bridge i s removed, would your 

15 commission s t i l l support development of a t r a i l ? 

16 A. The r a i l l i n e i s important as a complete e n t i t y , 

17 j u s t the way a h i s t o r i c d i s t r i c t i n downtown Lancaster i s 

is important as an assembly of buildings. I f one bu i l d i n g i s 

19 torn down i n a h i s t o r i c d i s t r i c t , we don't say that we don't 

20 support the h i s t o r i c d i s t r i c t anymore. 

21 I f one bridge, or a number of bridges, on a r a i l l i n e 

22 of such h i s t o r i c importance as t h i s i s l o s t , the r a i l l i n e 

23 i s indeed diminished, but i t does not lose i t ' s h i s t o r i c 

24 value. 

25 Q. And you stated e a r l i e r , I believe, on cross 

I I 
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1 examination by Mr. Salapa t h a t h i s t o r i c p r e s e r v a t i o n 

2 r e q u i r e s a balancing? 

3 A. Our job i s t o provide the encouragement and 

4 support f o r h i s t o r i c p r e s e r v a t i o n . The r e g u l a t o r y scheme 

5 developed under the h i s t o r y code, under the National 

6 H i s t o r i c Preservation Act, requires other p a r t i e s who may 

7 have t o make decisions t o add h i s t o r i c p r e s e r v a t i o n i n t o the 

8 mix. But of course, t h e i r d e c i s i o n , as a r e g u l a t o r y body, 

9 w i l l be one of balancing various f a c t o r s . 

10 JUDGE COCHERES: Just l e t me i n t e r r u p t . Let's go o f f 

n the record. 

12 (Discussion o f f the record.) 

13 JUDGE COCHERES: Back on the record. 

14 BY MR. ZIELONIS: 

15 Q. Ms. B a r r e t t , when I ask you a question, i f you 

16 could please respond "yes" or "no" f i r s t , and then give your 

17 explanation. 

18 A. Oh, sure. 

19 Q. I t h i n k your response t o my previous question 

20 regarding the balancing was "yes"? 

21 A. Yes. 

22 Q. So t h a t i f one bridge i s removed from t h i s l i n e , 

23 t h a t doesn't ne c e s s a r i l y mean the commission would oppose 

24 i t ? 

25 A. NO. 

o 
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Q. Now, I have a question regarding the Martic Forge 

p r o j e c t , the $100,000 t h a t was administered. Or, I'm sor r y . 

You s a i d awarded t o the Martic Forge p r o j e c t . 

A. Where i s that? 

Q. That's page 12, on l i n e s 19 through 21. 

A. Okay, yes. 

Q. And you s t a t e t h a t you awarded, or t h a t the 

commission awarded — 

A. The commission awarded. 

Q. — $100,000 t o the Martic Forge Bridge p r o j e c t . 

A. Uh-huh. 

Q. I s t h a t separate and apart from F.A.S.T.? 

A. The ap p l i c a n t f o r the funding was F.A.S.T. 

Q. I bel i e v e t h a t p r o j e c t requires a matching? 

A. Yes. 

Q. And are there any con d i t i o n s on what the source 

of the funds f o r the match? 

A. The funding should not be other keystone bond 

funding. This p r o j e c t i s being funded from the Keystone 

Recreation and Conservation Bond Issue. And keystone 

r e c r e a t i o n bond money cannot be used as a match f o r t h a t 

p r o j e c t . However, p r i v a t e funds, l o c a l government funds, 

f e d e r a l funds could be used as a match. 

Q. I s t h a t award t r a n s f e r r a b l e t o another e n t i t y or 

applicant? 
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A. Our general policy i s not to do that. However, 

we have transferred grant awards i n certain cases i f there 

were unusual circumstances. 

Q. But nothing would p r o h i b i t , for example, the 

County of Lancaster approaching the commission fo r such a 

grant i n a similar amount fo r preservation of that bridge? 

A. No, nothing would p r o h i b i t the county from doing 

that. 

have. 

MR. ZIELONIS: Your Honor, that's a l l the questions I 

JUDGE COCHERES: Any additional examination? 

Ms. D'Alfonso. 

CROSS EXAMINATION 

BY MS. D'ALFONSO: 

Q. Good morning, Ms. Barrett. 

The advisory mentioned way back i n your testimony; 

does that get involved i n projects where federal money i s 

not being used? 

A. I t gets involved i n projects under the National 

Hi s t o r i c Preservation Act, which includes licenses, ICC 

abandonments, permits. So i t ' s not j u s t the review of 

projects by the advisory council, i t ' s not j u s t triggered by 

federal d o l l a r s . 

Q. I guess from my premise words, i f i t would be a 

PennDOT project, i t wouldn't go to the advisory council 

01 
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1 unless f e d e r a l funds were being used; i s t h a t correct? 

2 A. Right. But most PennDOT p r o j e c t s i n v o l v e f e d e r a l 

3 d o l l a r s . But, f o r example, the Corps of Engineers; t h e i r 

4 permits may be reviewed by the advisory c o u n c i l . 

5 Q. Thank you. I understand the d i f f e r e n c e . 

6 A. Sure. 

7 JUDGE COCHERES: Ms. Smith. 

8 MS. SUSAN SMITH: Thank you. 

9 CROSS EXAMINATION 

10 BY MS. SUSAN SMITH: 

11 Q. Hello, Ms. B a r r e t t . 

12 A. Who are you with? Because I t h i n k I know almost 

13 everybody. 

14 Q. The townships. 

15 A. You're w i t h the townships, okay. 

16 Q. Yes. 

17 Following up on Mr. Z i e l o n i s ' s questions t o you 

18 regarding the Martic Forge t r e s t l e and the pre s e r v a t i o n 

19 grant. 

20 A. Uh-huh. 

21 Q. You i n d i c a t e d t h a t the grant was awarded t o 

22 F.A.S.T. 

23 A. Yes. 

24 Q. I s i t a f a i r statement t o say, however, t h a t the 

25 grant was awarded based on PHMC's perception or r e c o g n i t i o n 
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of the bridge as a structure with h i s t o r i c significance, and 

suitable f o r preservation? 

A. Yes, i n the sense that you have to have a 

h i s t o r i c resources to receive grants under our program. But 

grants are very competitive with the Keystone His t o r i c 

Preservation Grant Program, and usually our program i s over­

subscribed seven to one. And we send our grant applications 

to a review panel of experts, who review i t ; they make 

recommendations to the s t a f f , and then those recommendations 

are presented to the commission. 

So, but, yes, you must have a h i s t o r i c resources to 

apply f o r the grant. 

Q. So, i f you received a grant application from an 

e n t i t y other than F.A.S.T. who would l i k e to preserve and 

take actions to preserve that h i s t o r i c resources, you would 

consider that application --

A. Yes. 

Q. — as much as you did F.A.S.T.? 

A. Yes. 

Q. You have today characterized PHMC's role as 

advisory and reactive. With reference to your testimony 

regarding m i t i g a t i o n , would you agree that the authority, 

statutory authority granted to PHMC, does not c a l l f o r you 

to take a proactive mitigation role? 

A. Would you describe what a proactive m i t i g a t i o n 
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1 r o l e would be? 

2 Q- Opposite from r e a c t i v e . I would chara c t e r i z e 

3 r e a c t i v e as being r e a c t i v e t o app l i c a n t s coming before you, 

4 r e a c t i n g t o i n f o r m a t i o n being requested of you; p r o a c t i v e 

5 being t a k i n g an i n i t i a t i v e . 

6 A. We attempt t o take i n i t i a t i v e s i n the sense of 

7 p r o v i d i n g t e c h n i c a l assistance, p r o v i d i n g a c t u a l d o l l a r s . 

8 But we work i n — we have t o work i n pa r t n e r s h i p w i t h 

9 whoever 1s i n t e r e s t e d i n preserving a p a r t i c u l a r resource. 

10 And we work p r o a c t i v e l y w i t h s t a t e agencies t o encourage 

n t h e i r p o l i c i e s and procedures t o match up w i t h the 

12 p r e s e r v a t i o n values i n the commission. 

13 Q. I know t h a t you are f a m i l i a r w i t h the 

14 Pennsylvania H i s t o r i c Code; you've referenced i t several 

15 times today. You are l i k e w i s e probably f a m i l i a r w i t h 

16 Section 502 of t h a t code, which sets f o r t h the powers and 

17 d u t i e s 

18 A. Uh-huh. 

19 Q. — of the commission. Would you agree t h a t 

20 m i t i g a t i o n does not f i n d i t s way t o the language as t o the 

21 powers and dut i e s o f the PHMC? 

22 A. I guess, you know, when I use " m i t i g a t i o n , " I'm 

23 using i t i n a very t e c h n i c a l sense, which i s t o remediate, 

24 i f I could use t h a t word, the adverse e f f e c t of a f e d e r a l or 

25 s t a t e pro j ect on a resource. 
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1 But many thin g s t h a t we do encourage, a c t i v e l y 

2 encourage, h i s t o r i c p r e s e r v a t i on w i t h i n communities, w i t h i n 

3 counties, w i t h i n n o n p r o f i t o r g a n i z a t i o n s , and w i t h i n s t a t e 

4 agencies. 

5 So I would say t h a t t o say t h a t m i t i g a t i o n i s not 

6 l i s t e d i n those powers, t h a t ' s not — m i t i g a t i o n ' s j u s t the 

7 f l i p side o f pr e s e r v a t i o n . 

8 Q. You had i n d i c a t e d t h a t you would encourage and 

9 advise, i n your response j u s t now. I s t h a t the extent of 

10 your a c t i o n w i t h reference t o m i t i g a t i o n ? 

11 A. Well, under c e r t a i n circumstances, we can, you 

12 know, not r e q u i r e m i t i g a t i o n , but we have a very strong r o l e 

13 i n determining what the m i t i g a t i o n might be. And again, 

14 t h a t ' s the a c t i o n t o reduce adverse impacts. 

15 Q. But again, you can't r e q u i r e m i t i g a t i o n ? 

16 A. Under the National H i s t o r i c Preservation Act, 

17 i t ' s the r e s p o n s i b i l i t y of the f e d e r a l agency t o r e q u i r e 

18 m i t i g a t i o n . And under the h i s t o r y code, i n many cases, 

19 m i t i g a t i o n i s agreed t o as a c o n d i t i o n f o r moving a p r o j e c t 

20 forward. 

21 For example, i f i t was a state-owned resource, the 

22 s t a t e of Pennsylvania owned the property, I t h i n k i t ' s 

23 p r e t t y c l e a r t h a t we would have a — our advice on what t o 

24 do about the a l t e r a t i o n and de m o l i t i o n of t h a t resource 

25 would be a m i t i g a t i o n . 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y (717 ) 7 6 1 - 7 1 5 0 



764 

1 Q. You've commented i n your testimony, and I think 

2 you've mentioned i t today, the e l i g i b i l i t y f o r the national 

3 register. That process has not been completed; none of the 

4 properties or structures i d e n t i f i e d as e l i g i b l e have, i n 

5 f a c t , been placed on the national register? 

6 A. No, they have not been l i s t e d . 

7 Q. You've also, i n your testimony, referenced the 

8 Rails-to-Trails Conservancy Project. That Rails-to-Trails 

9 Conservancy Project i s not a regulatory function of PHMC; i s 

10 i t ? 

n A. Can you point t o where that exactly is? I'm not 

12 sure of the — 

13 Q. Okay, but bear with me. 

14 (Pause.) 

15 Q. Page 14, on the f i r s t f u l l paragraph. 

16 (Witness perusing document.) 

17 A. No, they are — the Rails-to-Trails Conservancy 

18 i s a private, nonprofit organization that encourages the 

19 reuse of r a i l l i n e s . 

20 Q. Following up on some questioning from Mr. Eaton. 

21 Would you agree that PHMC would not put forward a concern 

22 with preservation as an impediment where a structure i s 

23 found to be unsafe? Impediment i n the sense that i t would 

24 not meet the — the preservation would not be used to 

25 preclude actions to make a structure safe. 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



o J 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

765 

A. Our r e s p o n s i b i l i t y i s t o provide our p r o f e s s i o n a l 

o p i n i o n on the e l i g i b i l i t y or the s i g n i f i c a n c e , the h i s t o r i c 

s i g n i f i c a n c e of a resource, and t o encourage i t s 

pr e s e r v a t i o n . A l l these t h i n g s are -- there's always a 

l e v e l o f , you know, judgments i n every d e c i s i o n t h a t i s 

made. 

And we work w i t h , f o r example, the Department of 

Transportation on a d a i l y basis, balancing these issues of 

h i s t o r i c value, s a f e t y , c o n d i t i o n , tourism, scenic values; 

a l l these d i f f e r e n t issues — t r a n s p o r t a t i o n , speed; a l l 

these d i f f e r e n t issues are balanced out i n planning 

p r o j e c t s . 

Q. I n c l u d i n g safety? 

A. I n c l u d i n g s a f e t y . And obviously the agency 

t h a t ' s going t o undertake the p r o j e c t has the f i n a l d e c i s i o n 

on whether t o undertake the p r o j e c t . But the h i s t o r y code, 

or the National H i s t o r i c Preservation Act, requires t h a t 

they add i n the con s i d e r a t i o n of h i s t o r i c resources as p a r t 

of t h a t mix i n making a de c i s i o n . 

I mean, there are ways t o make t r a n s p o r t a t i o n 

resources, l e t ' s say bridges, safer w i t h o u t n e c e s s a r i l y 

demolishing them. There may be ways t o make a bridge 

crossing, a r a i l crossing and a road crossing safer w i t h o u t 

destroying the h i s t o r i c resources. There may be a l l kinds 

of a l t e r n a t i v e s . 
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Q. I t ' s a f a i r statement t o say t h a t there may be 

circumstances where they cannot be made safe, a s t r u c t u r e 

may not be made safe w i t h demolition? 

A. That's t r u e , a b s o l u t e l y . 

Q. I s PHMC w i l l i n g t o work w i t h the townships on 

pres e r v a t i o n of any of the bridges along the l i n e ? 

A. Work w i t h them i n what way? Yes, we — 

Q. I n your r o l e . 

A. Yes, we would be — we want t o work f o r the 

pre s e r v a t i o n of the bridges and the r a i l l i n e , yes. 

Q. Thank you. 

JUDGE COCHERES: Mr. Ranck. 

MR. RANCK: Thank you. Your Honor. 

MR. ZIELONIS: Your Honor, before Mr. Ranck proceeds, 

I would l i k e t o reserve the r i g h t -- perhaps the other 

p a r t i e s would — i f t h i s i s f r i e n d l y cross examination, t o 

have the r i g h t t o recross the witness. 

JUDGE COCHERES: I was wondering when t h a t subject 

would come up. We have not heard h i s cross examination. I f 

at the conclusion of h i s cross examination you b e l i e v e t h a t 

i t has been f r i e n d l y , we w i l l discuss i t a t t h a t p o i n t . The 

re g u l a t i o n s already give you the r i g h t t o continue cross 

examination, i f I determine i t was f r i e n d l y . 

MR. ZIELONIS: Thank you. 

JUDGE COCHERES: Mr. Ranck. 
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CROSS EXAMINATION 

BY MR. RANCK: 

Q. Ms. B a r r e t t , there has been considerable 

e x p l o r a t i o n of the paper t r a i l i n t h i s case and whether or 

not i t complies w i t h the requirements. 

Let me ask you j u s t a couple simple questions, i f I 

might. Michael Ranck, f o r the H i s t o r i c Preservation Trust 

of Lancaster County. 

I f the owner of the property, Conrail i n t h i s case, 

had never asked f o r any in p u t from your agency, would t h a t 

have complied w i t h the requirements? 

A. I n my opinion, no. 

Q. As I understand your testimony, Conrail d i d ask 

f o r your i n p u t , and a review of the m a t e r i a l s t h a t were 

submitted by Conrail was done by your agency up t o a p o i n t . 

A. Yes. 

Q. And at t h a t p o i n t you determined t h a t there were 

h i s t o r i c a l l y s i g n i f i c a n t resources involved i n the prop e r t y 

t h a t was sought t o be t r a n s f e r r e d ? 

A. Yes. 

Q. And had, a t t h a t your p o i n t , your review 

concluded t h a t there were no h i s t o r i c a l l y s i g n i f i c a n t 

resources, and you communicated t h a t , would t h a t have been 

the end of the requirements as f a r as compliance w i t h the 

h i s t o r i c p r e s e r v a t i o n s t a t u t e s , from your standpoint? 

t l 
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A. Yes. 

Q. From your agency's standpoint. 

A. Yes. 

Q. That was not the case; am I correct? 

A. Correct. 

Q. What were your other choices? Assuming t h a t you 

— as you st a t e d , you d i d f i n d t h a t there were h i s t o r i c 

assets or resources involved. There's a proposal t o 

demolish, and there's a proposal t o t r a n s f e r some of these 

assets under maintenance agreements. 

What possible conclusions as t o the e f f e c t of the 

proposal are open t o your agency? 

A. We r e a l l y have t o work together — 

Q. But I mean, no e f f e c t — 

A. Right, you have t o 

Q. Okay. 

A. I n my opinion, the next step t o complying w i t h 

the National H i s t o r i c Preservation Act r e s p o n s i b i l i t i e s 

would be f o r the Surface Transportation Board, or Conrail 

a c t i n g f o r them, t o come t o us w i t h a f i n d i n g of e f f e c t ; 

then move i n t o c o n s u l t a t i o n , and then t o conclude w i t h a 

memorandum of agreement t h a t , again, lays out what the steps 

are going t o be f o r each of the e l i g i b l e resources, whether 

they're going t o be demolished, preserved, maintained. 

Q. Have you been contacted by C o n r a i l t o ask f o r 

( I 
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your approval of any such documentation? 

A. We have not been contacted since we made our 

f i n d i n g of e l i g i b i l i t y f o r studying the process. 

Q. Have you been contacted by PennDOT f o r the same 

purpose? 

A. No. 

Q. Who must sign the memorandum of agreement f o r the 

d i s p o s i t i o n of assets t h a t have been determined t o be 

h i s t o r i c a l l y s i g n i f i c a n t ? 

A. Under the National H i s t o r i c Preservation Act, the 

f e d e r a l agency has si g n a t o r y a u t h o r i t y , the Advisory Council 

on H i s t o r i c Preservation needs t o s i g n , the s t a t e h i s t o r i c 

p r e s e r v a t i o n o f f i c e , and i f there i s , indeed, an a p p l i c a n t 

who's a c t i v e l y involved i n the p r o j e c t , then they need t o 

si g n , too. 

Q. I s there any d i s t i n c t i o n between e l i g i b i l i t y f o r 

the n a t i o n a l r e g i s t e r and ac t u a l l i s t i n g i n the n a t i o n a l 

r e g i s t e r as f a r as compliance requirements? 

A. For the purposes of the National H i s t o r i c 

Preservation Act or the h i s t o r y code, no. 

Q. There has been a response f i l e d by Conrail t o the 

p e t i t i o n by the H i s t o r i c Preservation Trust t o inter v e n e , 

and i n numerous places t h i s response states t h a t assertions 

regarding the h i s t o r i c nature are outside the j u r i s d i c t i o n 

of the commission i n a crossing abandonment proceeding. 
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And my question i s : Do you know of any authority for 

the exemption of crossing abandonment proceedings from the 

application of either the Pennsylvania History Code or the 

National Preservation Act? 

A. No. 

Q. There were also numerous references i n the 

Conrail answer to the matters being time-barred. Now, I 

believe you covered that somewhat. But i n reference to your 

l e t t e r marked Barrett B, I would l i k e to ask you a question 

regarding the following sentence. And I ' l l quote from your 

l e t t e r : 

"Bolstered by the Surface Transportation Board's 

find i n g on March 20, 1996, that the " h i s t o r i c preservation 

conditions imposed by the ICC (and now the board) i n 

abandonment proceedings do not expire or lapse through the 

passage of time,' the Section 106 process must be completed 

before abandonment or demolition proceedings occur." 

Is that s t i l l your understanding as f a r as the 

a p p l i c a b i l i t y of the assertion that matters are time-barred? 

A. Our understanding i s that the regulations that 

implement the National H i s t o r i c Preservation Act do not have 

a time frame associated with them. 

Q. What i s your position regarding the actions that 

should have been taken by PennDOT with respect to 

consultation with your agency? 

O 
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A. Well, t h i s i s an issue t h a t we're c e r t a i n l y under 

discussion w i t h PennDOT on. But i n my o p i n i o n , i t ' s the 

r e s p o n s i b i l i t y of PennDOT t o develop p o l i c i e s and procedures 

i n bridge abandonments t h a t add i n the h i s t o r i c p r e s e r v a t i o n 

values of a resource as p a r t of t h e i r decision-making 

process. 

Q. I believe you answered you haven't been contacted 

since your i n i t i a l assessment of e l i g i b i l i t y . 

A. I don't b e l i e v e we've been contacted by PennDOT, 

no. 

Q. And have you been presented w i t h a s t i p u l a t i o n 

f o r settlement which i s now before t h i s hearing, before t h i s 

Judge? 

A. No. 

Q. Let me ask you a couple general questions. And 

I'm going t o have t o ask you t o assume t h a t these f a c t s are 

i n the proposed agreement, the s t i p u l a t i o n f o r agreement. 

That the assets would be t r a n s f e r r e d t o c e r t a i n 

m u n i c i p a l i t i e s i n Lancaster County under e i t h e r a u t h o r i t y t o 

demolish them or t o maintain them. 

I f such a proposal were presented t o your agency, 

what s p e c i f i c s would you re q u i r e before s i g n i n g o f f on such 

a s t i p u l a t i o n of agreement? 

A. I t h i n k we would l i k e t o see t h a t there was a 

consideration t o preserving the h i s t o r i c resource, and i t 

© 
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would have some — I t h i n k we should be involved, a c t u a l l y , 

up f r o n t i n the process. Not at a p o i n t where a f i n a l 

agreement has been presented, but t h a t the values of 

h i s t o r i c p r e s e r v a t i o n and the p o t e n t i a l of r e t a i n i n g 

s i g n i f i c a n t s t r u c t u r e s had been considered by the Department 

of Transportation i n making t h e i r o r i g i n a l recommendation. 

So, I t h i n k i t would put us i n a d i f f i c u l t p o s i t i o n 

t o receive something t h a t had not had t h a t k i n d of 

cons i d e r a t i o n ahead o f time. We don't have a veto stamp. 

As I sa i d before, our r o l e i s t o provide t e c h n i c a l 

assistance, i n f o r m a t i o n , and funding, and programs t o 

encourage the pre s e r v a t i o n of h i s t o r i c resources, and meet 

the s p e c i f i c r e s p o n s i b i l i t y t o work w i t h s t a t e agencies, and 

the s t a t e agencies have a s p e c i f i c r e s p o n s i b i l i t y t o work 

w i t h us. 

Q. Would you look, i n connection t o such a proposal, 

t o see whether the new proposed owner had the wherewithal, 

or was able t o make p r o v i s i o n s f o r the pr e s e r v a t i o n o f the 

h i s t o r i c asset? 

A. But t h a t would be p a r t of the o v e r a l l review. 

Q. I ' d ask you t o assume t h a t there was testimony 

yesterday concerning the proposal, which includes payment of 

$450,000 t o two townships f o r the Martic Forge Bridge; and 

the testimony o f the witness i n d i c t e d t h a t they had gotten 

bids f o r d e m o l i t i o n of the bridge, and those f i g u r e s were 
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used i n the n e g o t i a t i o n s w i t h Conrail f o r the establishment 

of a $450,000 p r i c e t a g ; and t h a t no estimates f o r annual 

maintenance had been obtained by the townships. Would those 

f a c t s , assuming them t o be c o r r e c t , would those f a c t s be of 

s i g n i f i c a n c e t o you i n eva l u a t i n g the appropriateness of a 

proposed t r a n s f e r ? 

MR. EATON: Objection. That h y p o t h e t i c a l assumes 

some f a c t s t h a t are not i n evidence. 

JUDGE COCHERES: For example? 

MS. D'ALFONSO: Well, f o r example, t h a t — I t h i n k 

I'm c o r r e c t — t h a t there was no estimate obtained f o r 

maintenance; secondly, t h a t the estimate obtained was f o r 

de m o l i t i o n , but omits the s i g n i f i c a n t f a c t t h a t i t was f o r 

the purpose of determining the costs t h a t a township might 

face i n the e v e n t u a l i t y of de m o l i t i o n . 

I t h i n k the question i s misleading; I t h i n k i t 

assumes f a c t s t h a t are not i n evidence. I ob j e c t t o i t . 

JUDGE COCHERES: Mr. Ranck? 

MR. RANCK: I t h i n k what Mr. Eaton s t a t e d i n the 

f i r s t p a r t was e x a c t l y t h a t was t e s t i f i e d t o yesterday. 

There were no bids obtained f o r annual maintenance. That's 

c l e a r l y on 

JUDGE COCHERES: That i s my r e c o l l e c t i o n . 

MR. EATON: I t h i n k I agreed t h a t there were no bids 

obtained. I don't t h i n k the question was put i n terms of 
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b i d s . The question was put i n terms of i n f o r m a t i o n . 

MR. RANCK: I bel i e v e my question t o the witness. 

Your Honor, was: Did you obt a i n any estimates f o r the cost 

of annual maintenance f o r the b r i d g e ; and the witness 

i n d i c a t e d t h a t hey had not obtained any estimates f o r the 

cost of maintenance. 

JUDGE COCHERES: I agree. 

MR. RANCK: I f i t helps, I ' l l withdraw and ask i t 

s p e c i f i c a l l y on t h a t issue. 

JUDGE COCHERES: I t would help; a l l r i g h t . And 

mainly because of t h a t testimony t h a t was taken yesterday, 

i t i s not t r a n s c r i b e d f o r me t o review, or f o r us t o review, 

anything b e t t e r than our r e c o l l e c t i o n . 

And I t h i n k the r e a l f a u l t w i t h i t i s not t h a t you 

misstated the record. I disagree w i t h Mr. Eaton t h a t you 

should be f a u l t e d f o r m i s s t a t i n g the record. But what I 

t h i n k h i s r e a l o b j e c t i o n i s t h a t you u n f a i r l y e d i t e d the 

record. 

And I'm not s u s t a i n i n g t h a t o b j e c t i o n e i t h e r . He 

di d n ' t make i t . But I t h i n k i t would help t h i s proceeding 

go forward i f you would simply rephrase your question. 

MR. RANCK: Thank you. Your Honor. 

And thank you, Mr. Eaton. 

BY MR. RANCK: 

Q. Would i t be of s i g n i f i c a n c e t o you i f you were 

o 
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t o l d t h a t a proposed t r a n s f e r e e looked i n t o the cost o f 

dem o l i t i o n of the asset and d i d not do the cost of annual 

maintenance? 

A. Yes, t h a t would be a concern. 

Q. Why? 

A. I t h i n k i t goes t o the possible f u t u r e o f the 

p a r t i c u l a r h i s t o r i c resource. I n t h i s case, again, I t h i n k 

t h a t i f we had had an op p o r t u n i t y t o have t h i s p r o j e c t 

reviewed by us, t o ask questions about the maintenance, 

about the resource and the f u t u r e i n t e n t and the f u t u r e use 

of the property, I t h i n k those are the kinds of th i n g s t h a t 

should be considered by the Department of Transpo r t a t i o n i n 

making t h e i r recommendations, and by the Public U t i l i t y 

Commission i n approving any p a r t i c u l a r order, adding i n 

those h i s t o r i c p r e s e r v a t i o n values. 

Q. Thank you very much. 

MR. RANCK: That's a l l I have. Your Honor. 

JUDGE COCHERES: I s there any a d d i t i o n a l cross 

examination f o r the witness? 

(No audible response.) 

JUDGE COCHERES: Ms. B a r r e t t , we have t o t a l k . 

(Laughter.) 

MS. NETTKE: Your Honor, may I have r e d i r e c t when 

you're f i n i s h e d then? 

JUDGE COCHERES: Normally, you do. 

0 
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1 MS. NETTKE: Thank you. 

2 MR. EATON: Your Honor, there's one question I t h i n k 

3 I would l i k e t o ask Ms. B a r r e t t . I'm delayed here, because 

4 I'm not c e r t a i n i t ' s not redundant. 

5 JUDGE COCHERES: Oh, there's been l o t s of redundancy 

6 already. 

7 MR. EATON: I'm very aware of t h a t , and I hate t o 

8 transgress, but I s h a l l , i f I may, very b r i e f l y . 

9 CROSS EXAMINATION, (Resumed) 

10 BY MR. EATON: 

11 Q. Ms. B a r r e t t , you have r e f e r r e d a number of times 

12 t o a d d i t i o n a l m i t i g a t i o n , or a d d i t i o n a l steps i n m i t i g a t i o n 

13 beyond the assembly of in f o r m a t i o n which I t h i n k has been 

14 accomplished so f a r t h a t ' s w i t h i n your j u r i s d i c t i o n t o do 

15 t h a t . Am I c o r r e c t on th a t ? 

16 A. Yes, I had spoken about a d d i t i o n a l steps i n the 

n Section 106 process. 

18 Q. Okay. I want t o ask you whether, i n l i g h t of one 

19 of the p r o v i s i o n s of the ICC order t h a t we had r e f e r r e d t o , 

20 t h a t i s Ex Parte No. 55 — I ' l l give i t t o you. 

21 (Document handed t o witness.) 

22 MR. RANCK: May I j u s t , i n the i n t e r e s t s of saving 

23 time, object? Because I don't t h i n k t h i s i s anything t h a t I 

24 covered i n mine, which was the only reason f o r a d d i t i o n a l 

25 cross examination. 
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1 JUDGE COCHERES: That wasn't n e c e s s a r i l y a 

2 r e s t r i c t i o n I had placed on i t . 

3 MR. RANCK: A l l r i g h t . 

4 JUDGE COCHERES: No one objected t h a t your 

5 examination was f r i e n d l y cross examination. Mr. Eaton d i d 

6 ask t o be able t o continue h i s cross examination, and I have 

7 permitted t h a t . 

8 MR. RANCK: Very w e l l . Your Honor. 

9 BY MR. EATON: 

10 Q. And i n l i g h t of t h i s p a r t i c u l a r p r o v i s i o n w i t h i n 

11 the ICC order — and I r e f e r you t o what I t h i n k i s on page 

12 829. 

13 A. 829? 

14 Q. Thus, as a p r a c t i c a l matter, documentation of the 

15 h i s t o r i c resource involved i n the proposal under review 

16 before they are a l t e r e d or removed i s the only form of non-

17 consensual m i t i g a t i o n a v a i l a b l e t o us. 

18 Have I read t h a t c o r r e c t l y ? 

19 A. Yes. 

20 Q. I n l i g h t of t h a t p r o v i s i o n of the I n t e r s t a t e 

21 Commerce Commission order, do you s t i l l concede t h a t there 

22 were a d d i t i o n a l steps i n m i t i g a t i o n beyond the mere assembly 

23 of documentation which were required t o complete the Section 

24 106 process? 

25 A. I t h i n k my answer hinges on the word 

<ft 
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1 "documentation." The i n f o r m a t i o n , or i f you want t o c a l l i t 

2 documentation, t h a t we have received i s t o i d e n t i f y whether 

3 we have a h i s t o r i c resource before us. 

4 Documentation, under the r e g u l a t i o n s of the National 

5 H i s t o r i c Preservation Act — and I be l i e v e I can't read i n t o 

6 t h i s order e x a c t l y what they thought documentation was. But 

7 documentation means the ac t u a l h i s t o r i c documentation of a 

8 resource; t h a t i s , a r c h i v a l l y s t a b l e photographs, drawings. 

9 Usually a package t h a t i s sent t o the L i b r a r y of Congress as 

10 a permanent record. 

11 So I t h i n k t h a t they're the same, t h a t documentation 

12 i s the only — I t h i n k what they're t a l k i n g about here i s 

13 m i t i g a t i o n . They're t a l k i n g about m i t i g a t i o n , which i s the 

14 f i n a l step i n the process a f t e r i d e n t i f i c a t i o n , a f t e r 

15 e f f e c t , a f t e r the memorandum of agreement i s developed, then 

16 the only, they said non-consensual, meaning — c e r t a i n l y a 

17 memorandum of agreement could be developed t h a t had many 

18 other elements i n i t , i f everyone agreed, which i s the 

19 purpose, again, of the process, i s t o b r i n g people t o 

20 agreement as t o what i s going t o happen t o those h i s t o r i c 

21 resources. 

22 And here they're s t a t i n g t h a t documentation — and I 

23 b e l i e v e t h a t t o say as m i t i g a t i o n documentation, which i s 

24 the a r c h i v a l l y s t a b l e package of i n f o r m a t i o n t h a t would be 

25 curated or archived somewhere f o r e v e r , concerning a resource 
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1 t h a t i s t o be l o s t forever. 

2 Q. And your agency has received a l l documentation 

3 t h a t you have requested; has i t not? 

4 A. Not documentation as m i t i g a t i o n , no. We have 

5 received --

6 Q. No, but t h a t you have requested. 

7 A. That we have s p e c i f i c a l l y requested? 

8 Q. Yes. 

9 A. Correct. 

10 Q. Okay. Thank you. 

11 JUDGE COCHERES: Ms. B a r r e t t , f i r s t o f a l l , I want t o 

12 thank you f o r coming today. 

13 As you can t e l l from the questions t h a t have been 

14 posed t o you, they're a contentious l o t , but they're 

15 b a s i c a l l y f r i e n d l y . 

16 (Laughter.) 

17 THE WITNESS: And l o t s of them, too. 

18 (Laughter.) 

19 JUDGE COCHERES: That's r i g h t , t h a t ' s r i g h t . 

20 I s there any reason why I shouldn't consider not only 

21 your d i r e c t testimony, but your very a r t i c u l a t e responses t o 

22 the cross examination, as the o p p o r t u n i t y of your agency t o 

23 make in p u t i n t o the dec i s i o n of t h i s agency about t h i s 

24 a p p l i c a t i o n t o abandon crossings? 

25 THE WITNESS: No, there's no reason you shouldn't. 
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JUDGE COCHERES: Fine. Now, do you know, based on 

your e x p e r t i s e , whether r e g u l a t i o n s e x i s t e d i n the code o f 

fe d e r a l r e g u l a t i o n s i n 1989 and 1990 t h a t set f o r t h the 106 

process i n such a fashion t h a t as an ap p l i c a n t t o the ICC, 

Conrail would have been on no t i c e of what steps i t had t o 

take t o comply w i t h the process? 

MR. EATON: Excuse me, Your Honor. C o n r a i l , I t h i n k , 

f i l e d a n o t i c e as opposed t o an a p p l i c a t i o n . 

JUDGE COCHERES: Fine. Thank you f o r the c o r r e c t i o n . 

THE WITNESS: The r e g u l a t i o n s t h a t implement the 

National H i s t o r i c Preservation Act have been i n e f f e c t f o r 

18-20 years w i t h only minor m o d i f i c a t i o n s . The r e g u l a t i o n s 

are 36 CFR 800, and I t h i n k they c e r t a i n l y were e a s i l y 

a v a i l a b l e t o them. 

JUDGE COCHERES: But are they indexed i n such a 

fashion t h a t a p a r t y before the ICC would be aware of t h e i r 

a p p l i c a t i o n ? 

THE WITNESS: I don't know the answer t o t h a t . 

JUDGE COCHERES: You and, p a r t i c u l a r l y Mr. Eaton, 

have had a long colloquy on the subject of whether or not 

the process i s concluded. Very c l e a r l y , he t h i n k s i t has 

been, you t h i n k i t hasn't been. 

THE WITNESS: Right. 

JUDGE COCHERES: Fine. Let's focus on what you t h i n k 

needs t o be done. And l e t ' s take t h i s from the perspective 
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1 of things that we already know i n the record. 

2 What we know i n the record i s that there's been an 

3 abandonment process i n i t i a t e d before the ICC; your agency 

4 became involved i n the usual federal process; and that 

5 Conrail has responded to i t . 

6 In the process, as you have t e s t i f i e d t o, as 

7 confirmed by Mr. Eaton's cross examination, you have 

8 i d e n t i f i e d certain bridges. You have reviewed the entire 

9 l i n e . And as I remember, the description was that 33 

10 bridges were determined to be h i s t o r i c a l l y s i g n i f i c a n t ; i s 

11 that right? 

12 THE WITNESS: Yes. The numbers have been f l o a t i n g 

13 around a l o t , but, yes, I think that was the number. 

14 (Pause.) 

15 THE WITNESS: Yes, 33 bridges were termed e l i g i b l e 

16 f o r inclusion i n the national register. 

17 JUDGE COCHERES: Fine. Although you can't imagine 

18 the amount of fun you missed by not being here a l l day 

19 yesterday, — 

20 (Laughter.) 

21 JUDGE COCHERES: — indeed, i t developed a f t e r you 

22 l e f t that what i s presently pending before my commission i s 

23 a settlement proposal. And included i n that settlement 

24 proposal i s the agreement between Conrail, PennDOT and the 

25 townships to demolish, I believe, ten structures on the l i n e 

a 
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1 out of well over 100 that you have talked about. 

2 And what 1 would l i k e to do with you r i g h t now i s to 

3 ask you i f you know enough about t h i s project to t e l l me 

4 whether the ones slated f o r demolition — and I might add, 

5 Martic Forge Bridge i s not on the l i s t ; a l l right? — slated 

6 f o r demolition are h i s t o r i c a l l y s i g n i f i c a n t , and among the 

7 33 that we ju s t talked about? 

8 THE WITNESS: I ' l l t e l l you, i t would involve a l o t 

9 of fumbling through my papers to t r y to do that as you read 

10 them out. I think i t would be — we would be happy, i f 

11 there's some way we can do t h i s , to provide that information 

12 t o you i n a sett i n g where I can actually p u l l up the maps 

13 and make sure that the bridge that you were giving, or that 

14 i s i n the settlement agreement, i s the bridge, or a bridge 

15 i s not a bridge that we have said i s h i s t o r i c a l l y 

16 s i g n i f i c a n t . I think i t might be d i f f i c u l t for me, r i g h t at 

17 t h i s moment, to go through and actually l i n e those things 

18 up. 

19 JUDGE COCHERES: Well, t h i s i s the l a s t day of 

20 hearing, t h i s i s the l a s t day that the evidentiary record i s 

21 open. 

22 THE WITNESS: I could get i t to you i n an hour or 

23 two. I s there a way we could do that? I think i t j u s t 

24 would be hard. 

25 JUDGE COCHERES: A l l r i g h t . 
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1 THE WITNESS: Because I ' d have t o l a y out the maps, 

2 and — 

3 JUDGE COCHERES: I ' l l t e l l you what. Let me t h i n k 

4 about t h a t . 

5 THE WITNESS: Okay. 

6 JUDGE COCHERES: Because there are some other t h i n g s 

7 t h a t we want t o t a l k about. And as a matter of f a c t , 

8 b a s i c a l l y my idea i n asking you t h i s question i s t o confirm 

9 t h a t not a l l the bridges l i s t e d f o r d e m o l i t i o n are 

10 h i s t o r i c a l l y s i g n i f i c a n t . Indeed, i t ' s been p r e t t y c l e a r 

11 from the p a r t i e s ' testimony t h a t not a l l of them are. 

12 THE WITNESS: Right. 

13 JUDGE COCHERES: And l e t me j u s t t h i n k about t h a t ; 

14 a l l r i g h t ? 

15 THE WITNESS: A l l r i g h t . 

16 JUDGE COCHERES: But do you see how I'm t r y i n g t o 

17 narrow the scope o f being concerned about the h i s t o r i c 

18 nature of t h i s e n t i r e l i n e t o ten bridges t h a t I a c t u a l l y 

19 have t o be concerned about? 

20 THE WITNESS: Right. But can I also say, though, 

21 t h a t even though d e m o l i t i o n i s a needed outcome f o r some of 

22 these, there i s the h i s t o r i c a l l y s i g n i f i c a n t bridges t h a t 

23 are t r a n s f e r r e d w i t h o u t immediate d e m o l i t i o n plans and may 

24 also be at r i s k . 

25 JUDGE COCHERES: They a l l are at r i s k . 
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THE WITNESS: Right. 

JUDGE COCHERES: Let me make t h a t p e r f e c t l y c l e a r . 

The s t i p u l a t i o n agreement, as has been brought out many 

times yesterday i n cross examination, as, again, p a r t of the 

fun you missed, made i t cl e a r t h a t once the townships accept 

r e s p o n s i b i l i t y f o r maintenance o f the s t r u c t u r e s , and t h i s 

proceeding has concluded, t h a t the term "maintenance" i s 

s u f f i c i e n t l y broad enough t o include d e m o l i t i o n of the 

s t r u c t u r e i n the f u t u r e a t the d i s c r e t i o n of the township, 

or PennDOT. And t h a t ' s s t a t e d i n the agreement. 

MS. D'ALFONSO: Your Honor, i f I may c o r r e c t , the 

department i s not t a k i n g maintenance r e s p o n s i b i l i t y f o r any 

of the s t r u c t u r e s t h a t f o r m e r l y c a r r i e d the r a i l r o a d , only 

f o r s t r u c t u r e s t h a t are c a r r y i n g highways. 

JUDGE COCHERES: Yes, there's no question t h a t — 

MS. D'ALFONSO: When you reference d e m o l i t i o n by 

PennDOT, I d i d n ' t want t h a t t o be mistaken by Ms. B a r r e t t . 

JUDGE COCHERES: Okay, f i n e . 

MS. D'ALFONSO: Thank you. 

JUDGE COCHERES: A l l r i g h t . Now, I want you also t o 

understand, i f i t hasn't already been made clear t o you, 

t h a t the r e a l basis f o r my commission's j u r i s d i c t i o n i s 

l i m i t e d s t a t u t o r i l y t o the subject of the crossings and t o 

saf e t y a t the crossings. 

Would you agree w i t h me t h a t i f a school bus, by 
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v i r t u e of the shape of the arch that forms the crossing on 

the highway i s required to straddle the yellow l i n e to go 

through the archway, that that i s an unsafe condition? 

THE WITNESS: Yes, I would agree. Yes, I would agree 

with you, and I'm sure there are many, many other scenarios 

similar to that. 

JUDGE COCHERES: Yes, there are. There are. And I 

asked that question because I wanted you to acknowledge on 

the record that there i s a safety problem that we have to 

deal with with some of these crossings. 

THE WITNESS: There are safety problems many places, 

yes. 

JUDGE COCHERES: Okay. Now, I want t o focus f o r a 

moment on what you say you believe i s the end of the 106 

process. And that, I believe, i s a signed agreement. 

Depending on how I want to l i s t e n to the examination 

and your testimony, I could regard that as the most onerous 

piece of paperwork i n the world, or simply another step i n 

the bureaucratic process to f i n i s h and bring to an end an 

administrative procedure. 

But what I r e a l l y need to know from you i s what's 

involved here. You have talked -- and i t was one of the 

points I wanted to discuss with you, but i t ' s , frankly, 

contained i n your Barrett Exhibit B, that mitigation i s 

permissible and does not require as an absolute necessity 
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that, i n t h i s case, the bridge structure be permanently 

enshrined i n p l a s t i c i n place; does i t ? 

THE WITNESS: No. 

JUDGE COCHERES: No. You started to t a l k about what 

is necessary to preserve i t from an archival standpoint. 

And I believe you talked about photographs and drawings. 

Well, elaborate on that concept for me. 

THE WITNESS: Again, we are t a l k i n g of two processes 

here. One i s the federal process and one i s the state 

process. 

When we review a federal project with a federal 

agency and t h e i r applicant, and there i s going to be adverse 

e f f e c t , a resource i s going to be l o s t , usually through 

demolition, i f a f t e r consultation, and I think i t ' s r e a l l y 

important t o emphasize, that usually things are done not 

with me s i t t i n g i n a witness stand, but with everyone 

scattered around a table with a r o l l of drawings. We t r y to 

work together to i d e n t i f y what i s a possible reuse 

p o t e n t i a l , or the safety hazards, what are the options for a 

resource. 

I f a f t e r discussion and negotiation, which sometimes 

can take some time, i t i s determined that a h i s t o r i c 

resource — that demolition i s the only outcome, then the 

regulations of the advisory council provide, as a mitigation 

option, documenting the property. And documenting the 
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1 property i s making a permanent record of the property with 

2 a r c h i v a l l y stable photographs, drawings, or o r i g i n a l 

3 drawings, which i n many cases are available, and h i s t o r i c 

4 information on the property. 

5 And usually these records are placed i n either state 

6 archives, or i n the case of federal projects, and very 

7 s i g n i f i c a n t projects, i n the Library of Congress. This i s a 

8 permanent record, a permanent h i s t o r i c record f o r a l l time 

9 of a resource that was l o s t . 

10 And my disagreement with Mr. Eaton was r e a l l y that 

n the information that we have here, which includes color 

12 xeroxes and maps, i s not a document of an h i s t o r i c resource. 

13 I t i s enough information f o r us to i d e n t i f y and review the 

14 resource and say, yes, t h i s meets the national register 

15 c r i t e r i a . And that's the r e s p o n s i b i l i t y of the federal 

16 agency or the federal agency's applicant. 

17 But the documentation step, which i s at the end of a 

18 process as one possible outcome, i s a d i f f e r e n t kind of 

19 documentation. I t ' s a permanent record, a record that can 

20 be reviewed, hopefully, 100 years from now. And that's the 

21 difference. 

22 And I think the 106 — I don't want to make these 

23 processes sound t o t a l l y that we're j u s t pushing things 

24 through a bureaucratic process. The goal here i s to t r y to 

25 achieve preservation, i f possible, and to make sure that a l l 

O 
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— you know, t h a t the apple i s r o t a t e d around and t h a t every 

o p t i o n has been considered, and a l l the partners have had a 

chance t o weigh i n , give t h e i r two cents; and a f t e r t h a t , 

then a dec i s i o n has t o be made. And sometimes resources are 

l o s t , and sometimes they're preserved. 

JUDGE COCHERES: With respect t o the Section 106 

process, can I s a f e l y assume t h a t i t i s not your agency's 

r e s p o n s i b i l i t y t o see t h a t t h a t process i s concluded? 

THE WITNESS: No, t h a t i s not our r e s p o n s i b i l i t y . We 

are, as we were characterized, somewhat r e a c t i v e i n t h a t 

process. I can only give you my opinion based on what we 

received, t h a t i t seems t o have stopped somewhere along the 

l i n e . 

JUDGE COCHERES: A l l r i g h t . Based on your 

experience, suppose I were t o say, today the hearings are 

over, tomorrow I wanted t o f i n i s h the 106 process. How long 

would i t take? 

THE WITNESS: Again, the a p p l i c a n t of the f e d e r a l 

agency sets the pace, but probably develop a memorandum of 

agreement t h a t takes 60 t o 90 days. 

JUDGE COCHERES: And then t h a t — 

THE WITNESS: On a f a s t t r a c k . 

JUDGE COCHERES: On a f a s t t r a c k . 

THE WITNESS: Right. 

JUDGE COCHERES: And then would t h a t include the 

0 
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documentation t h a t you j u s t r e f e r r e d to? 

THE WITNESS: That could include i t , or i t could 

include a guarantee t h a t i t w i l l be produced a t the 

appropriate time. I n many cases, the documentation i s not 

produced when the agreement i s reached, the documentation i s 

produced before the ac t u a l resource i s l o s t . 

JUDGE COCHERES: Now, i s there any reason t h a t the 

r e s p o n s i b i l i t y f o r the documentation, or t h a t the 

r e s p o n s i b i l i t y f o r completing the 106 process, wouldn't run 

w i t h the asset? 

I n other words, i f t h i s s t i p u l a t i o n goes through, 

Conrail has e f f e c t i v e l y s o l d the e n t i r e l i n e . Perhaps 

"sold" i s not a good way t o t h i n k about i t , because I don't 

t h i n k they got any money i n r e t u r n . 

(Laughter.) 

JUDGE COCHERES: I t h i n k they gave money away t o get 

r i d of i t . As w e l l as a l l of the i d e n t i f i e d assets involved 

i n i t . But they won't be the owners anymore. There w i l l be 

a whole new l i s t of owners. 

Are the r e s p o n s i b i l i t i e s i n the Section 106 process 

t r a n s f e r r e d t o the new owners? 

THE WITNESS: Usually not. Usually, the 106 process 

i s completed before the asset i s t r a n s f e r r e d out from under 

the f e d e r a l agency's c o n t r o l ; f o r a very obvious reason. 

The Surface Transportation Board has no a u t h o r i t y t o make 
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1 the new owners do anything. And t h a t ' s the reason t h a t 

2 the — 

3 JUDGE COCHERES: That's the c a r r o t on the s t i c k . 

4 THE WITNESS: Well, the — 

5 JUDGE COCHERES: For the Surface T r a n s p o r t a t i o n Board 

6 t o complete i t s a c t i o n , the c a r r o t i s t o f i n i s h the 106 

7 process. 

8 THE WITNESS: Right. But the r e s p o n s i b i l i t y should 

9 be complete before the f e d e r a l agency makes t h e i r f i n a l 

10 a c t i o n . And I can't give you an opi n i o n on where they are 

11 i n t h e i r process. 

12 JUDGE COCHERES: Well, you can't give i t t o me; I 

13 assure you, I can't give i t t o you. 

14 THE WITNESS: Well, I meant op i n i o n of where the 

15 Surface Trans p o r t a t i o n Board i s . 

16 JUDGE COCHERES: Right. 

17 THE WITNESS: I'm t a l k i n g about, I could give you an 

18 o p i n i o n as t o where the Section 106 process i s , but as f a r 

19 as the abandonment at the f e d e r a l l e v e l , I have no idea 

20 where t h a t process i s . 

21 JUDGE COCHERES: A l l r i g h t . 

22 I s there any f u r t h e r cross examination based on my 

23 examination of the witness? 

24 Mr. Wyland. 

25 MR. WYLAND: Thank you. Your Honor. 
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CROSS EXAMINATION 

BY MR. WYLAND: 

Q. Scott Wyland, for the townships. 

I want you to assume for a moment that Conrail owns a 

piece of property, and Conrail i t s e l f i s going to demolish a 

structure on i t s property. Also assume that Conrail does 

not need any federal agency approval for the destruction of 

the structure. Would you agree that i n that case there 1s no 

implication of the national legislation? 

A. I agree. 

Q. Are you aware that, to the best of our knowledge, 

that only — w e l l , of the structures that your commission 

has designated as e l i g i b l e f o r the inclusion on the national 

l i s t , that four of those w i l l be demolished; namely crossing 

no. 10, Pumping Station Road, Eden Township, crossings 15 

and 16 i n Providence Township, and also i n Providence 

Township, crossing no. 21. 

Those four crossing structures are to be demolished 

by Conrail while Conrail owns the property, and not pursuant 

to i t s notice of abandonment. 

So, i n that case, would you agree that the Section 

106 process i s not required p r i o r to Conrail's own 

demolition of i t s own structure? 

A. There i s a provision i n the National H i s t o r i c 

Preservation Act that t a l k s about anticipatory demolition to 

O 
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avoid the Section 106 process. I don't know i f that would 

apply or not. 

Agencies and applicants f o r — t h i s has actually been 

very s t r i c t l y construed, agencies and applicants f o r federal 

permits who go ahead and demolish the resource, to say, we 

don't want to comply with a l a t e r , when they know that they 

are going to have to go to receive a federal permit, that i s 

actually s t a t u t o r i l y prohibited. 

So, but again, I r e a l l y don't know where Conrail i s 

in the process. Our job, our r e s p o n s i b i l i t y , i s to provide 

federal agencies and t h e i r applicants with our opinions, 

concurrence, advice on these issues. I t i s the 

re s p o n s i b i l i t y of the federal agencies and t h e i r applicants 

to follow the procedures. 

Q. Right. There are no facts before you now which 

would force you to conclude that Conrail was undertaking any 

action simply to avoid the Section 106 procedure? 

A. Nothing except what you said. 

(Laughter.) 

Q. My question doesn't force you to conclude that; 

does i t ? 

A. I'm not going t o make that conclusion. Why don't 

we move on to the next question? 

JUDGE COCHERES: Is there any additional examination 

for the witness based on my examination? 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y (717 ) 7 6 1 - 7 1 5 0 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

793 

MR. EATON: Judge, I hope t h i s might e l u c i d a t e r a t h e r 

than becloud f u r t h e r . 

CROSS EXAMINATION, (Resumed) 

BY MR. EATON: 

Q. I s i t not t r u e t h a t the H i s t o r i c Preservation Act 

and the p r o t e c t i o n s of p r o p e r t i e s of h i s t o r i c i n t e r e s t t h a t 

are encompassed or envisioned by t h a t act are l i m i t e d t o 

those p r o p e r t i e s which are the subject of governmental 

action? That i s — w e l l , can you answer t h a t question as 

asked thus f a r ? 

A. The Section 106 procedures only apply t o 

pr o p e r t i e s t h a t are subject t o some ki n d of governmental 

a c t i o n . The H i s t o r i c Preservation Act o v e r a l l , of course, 

involves i t s e l f i n assistance, advice, funding and 

pre s e r v a t i o n advocacy. 

Q. I'm t h i n k i n g p r i m a r i l y i n terms of the 

p r o h i b i t o r y p r o v i s i o n s of the act which would r e q u i r e — 

A. Procedural p r o v i s i o n s . 

Q. A l l r i g h t . Which would r e q u i r e t h a t the Federal 

Government undertake c e r t a i n steps --

A. Right. 

Q. — and may permit an agency t o a c t u a l l y p r o h i b i t 

the d e m o l i t i o n of f e d e r a l s t r u c t u r e s , f o r example, where 

they're found t o have s i g n i f i c a n t h i s t o r i c value. Am I 

r i g h t t h a t the act does extent t h a t f a r ? 

© 
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1 A. You mean the act prohibits the demolition of 

2 federal structures? 

3 Q. Well, i t may, upon determination that the 

4 structures are, i n f a c t , of s i g n i f i c a n t h i s t o r i c value. 

5 A. You're t a l k i n g about properties that are owned by 

6 the Federal Government? 

7 Q. Yes. 

8 A. The Federal Government has a higher — under a 

9 separate section i n the act. Section 110, there's specific 

10 r e s p o n s i b i l i t i e s f o r federally-owned property, yes. 

11 Q. Okay. And i f I may refer to such provisions as 

12 mandatory provisions, although they may be the reverse of 

13 that, such mandatory provisions, i n fa c t , do not extend to 

14 the owners of private property; do they? 

15 A. The National Hi s t o r i c Preservation Act sets out a 

16 — excuse me; the Section 106 procedures set out a process 

17 whereby when there i s a nexus between a federal action and 

18 either a private property owner, or i t could be a regulated 

19 u t i l i t y , i t could be a variety of d i f f e r e n t actors, or i t 

20 would be a federal agency i t s e l f granting zones or grants, 

21 there's a process whereby h i s t o r i c values are considered i n 

22 the process. 

23 Q. I appreciate the explanation, but l e t me go back 

24 to the question that was asked, and ask you to answer that. 

25 The prohibitory or mandatory provisions of the act do 
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1 not apply t o privately-owned property; do they? 

2 A. Section 106 ap p l i e s . Section 110 does not. 

3 Q. Could you give me a yes or no answer, and then 

4 e x p l a i n i t , please? 

5 A. Okay. Yes, the — w e l l , now I'm t r y i n g t o 

6 remember where we are i n the question. 

7 Q. Well, the fundamental question i s t h i s : Do you 

8 the mandatory or p r o h i b i t o r y p r o v i s i o n s of the H i s t o r i c 

9 Preservation Act, t h a t i s , those t h a t would prevent the 

10 Federal Government from t e a r i n g down a post o f f i c e which i s 

11 of h i s t o r i c s i g n i f i c a n c e , w i l l those same p r o v i s i o n s permit 

12 the Federal Government t o p r o h i b i t the demolish of 

13 privately-owned structures? 

14 A. No. 

15 Q. Okay. 

16 A. Section 106 must be followed f o r them. 

17 Q. Okay. And i s n ' t i t a f a c t then t h a t the impact 

18 of the Federal H i s t o r i c Preservation Act i n t h i s p a r t i c u l a r 

19 p r o j e c t l i e s i n the f a c t t h a t i t may be l i m i t i n g on the ICC 

20 a t the time, and now the Surface T r a n s p o r t a t i o n Board, 

21 because t h a t i s a f e d e r a l agency which i s a c t i n g ; am I 

22 correct? 

23 A. Correct. 

24 Q. And would i t then not be f a i r t o say t h a t where 

25 the agency has acted i n accordance w i t h what i t deems to be 
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i t s duty under that act, that then the l i m i t a t i o n s which i t 

may impose upon a public u t i l i t y , subject to i t s 

j u r i s d i c t i o n , such as, i n t h i s case, Conrail, has 

terminated? That i s that i f the ICC has complied with i t s 

duty under the act, that then there i s no p r o h i b i t i o n 

stemming from the act upon Conrail to do as i t wishes with 

i t s own property? 

A. That's correct. 

Q. Okay. 

A. I f the federal agency's complied, then there are 

no other prohibitions. 

Q. Okay. Going back to your l e t t e r to me of 

A p r i l 10, 1996, you've said, on the second page, the l a s t 

paragraph, that the Section 106 review i s a three-step 

process involving i d e n t i f i c a t i o n , determination of e f f e c t , 

and mit i g a t i o n . 

And I had referred you e a r l i e r to that provision i f 

the ICC's own regulation, s t a t i n g : Thus, as a p r a c t i c a l 

matter, documentation of the h i s t o r i c resources involved i n 

the proposal under review before they are altered or removed 

i s the only form of non-consensual mitigation available to 

us. 

And so, with that background, I ask you i f i t ' s not 

f a i r to read that sentence of your l e t t e r to me, a three-

step process involving i d e n t i f i c a t i o n , determination of 

o 
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e f f e c t , and end i t there; because the ICC i t s e l f has sai d 

the only m i t i g a t i o n a v a i l a b l e t o i t i s documentation of the 

resource. 

A. No, I don't t h i n k I would — I don't t h i n k these 

thi n g s are t o t a l l y i n c o n s i s t e n t . I t h i n k what the ICC i s 

saying i s t h a t a t the end of the Section 106 process, a f t e r 

determination of e f f e c t , a f t e r the c o n s u l t a t i o n between 

p a r t i e s , when the memorandum of agreement i s developed, the 

only t h i n g t h a t we can order an u n w i l l i n g p a r t y t o do i s t o 

do the h i s t o r i c documentation of the resource. 

That doesn't mean t h a t through the process, other 

p r e s e r v a t i o n options might not emerge. But the ICC i s 

saying, i n t h e i r opinion, t h a t the only t h i n g they can 

order, d i r e c t l y order, i s t h i s documentation m i t i g a t i o n . 

Q. And I'm suggesting, and perhaps you don't agree 

w i t h me — and I'm beginning t o t h i n k perhaps you don't. 

(Laughter.) 

JUDGE COCHERES: He's slow on the uptake, but t h a t ' s 

okay. 

(Laughter.) 

BY MR. EATON: 

Q. That, i n f a c t , Conrail i s under no o b l i g a t i o n t o 

p a r t i c i p a t e i n any conference or any discussions, or any 

other matter r e l a t i v e t o the de m o l i t i o n o f i t s own property, 

and t h a t i t i s ab s o l u t e l y e n t i t l e d t o destroy t h a t property 

© 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

798 

as soon as i t ' s c l e a r , under the Federal I n t e r s t a t e Commerce 

Act, t h a t i t has e f f e c t i v e l y abandoned i t s l i n e ; and upon 

approval by t h i s commission of the a b o l i t i o n of the 

crossings involved, which i s what t h i s proceeding i s geared 

toward. 

A. I don't know the stat u s of your actions i n f r o n t 

of the Surface Transportation Board- I t i s the 

r e s p o n s i b i l i t y of the f e d e r a l agency t o ensure t h a t 

permitees, licensees, applicants before them f o l l o w the 

National H i s t o r i c Preservation Act. 

I n my opi n i o n , the process has not — based on the 

records t h a t we have before us, the f u l l process has not 

been foll o w e d . 

But as the r e s p o n s i b i l i t y o f the f e d e r a l agency not 

— you know, i t ' s not our job t o enforce these issues, i t ' s 

our job t o p a r t i c i p a t e i n the process. 

Q. Well, I t h i n k I ' d l i k e t o argue f u r t h e r , and I 

understand t h a t I may be i n argument a t t h i s p o i n t , and so 

I ' l l defer. Thank you. 

JUDGE COCHERES: I t i s obvious t h a t you two disagree. 

MR. ZIELONIS: I had some follow-up t o your 

questions. 

JUDGE COCHERES: Fine. Mr. Z i e l o n i s . 

MR. ZIELONIS: Thank you. 

o 
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1 CROSS EXAMINATION, (Resumed) 

2 BY MR. ZIELONIS: 

3 Q. Ms. Barrett, you indicated you can't s i t here 

4 today, when the Judge asked you to i d e n t i f y the h i s t o r i c 

5 structures on t h i s l i n e ; i s that correct? 

6 A. I'm saying that — 

7 Q. At t h i s instant now. 

8 A. At t h i s instant now, unless we a l l want to take a 

9 break while I r o l l out the maps and, you know, put on my 

10 reading glasses and s t u f f for --

11 Q. Could we assume generally, though, that the 

12 structures that would have h i s t o r i c value would be the stone 

13 arches? 

14 A. We have a l i s t of resources that we evaluated as 

15 being e l i g i b l e , and that does include stone arch bridges, 

16 yes. 

17 Q. Let's assume fo r safety reasons, as indicated by 

18 the Judge, one of the stone arches has to come down. Would 

19 a mit i g a t i o n e f f o r t be, i f a t r a i l i s developed, 

20 construction of some kind of shrine that shows photographs 

21 of the structure and maybe a piece of the rock there? 

22 A. Well, I would l i k e to see that you're r e a l l y 

23 p a r t i c i p a t i n g i n the kind of consultation discussions that 

24 take place when we deal with these issues. Yes, that kind 

25 of mit i g a t i o n , documentation, signage, those kinds of things 

(ft 
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are p a r t of m i t i g a t i o n , yes. 

Q. And would an agreement t h a t preserves the e n t i r e 

length of the c o r r i d o r , from a r e a l estate perspective, 

would t h a t also be a m i t i g a t i o n e f f o r t ? 

A. The key word i s "preserve; 1 1 but, yes. 

MR. ZIELONIS: Your Honor, t h a t ' s a l l the questions I 

have. 

JUDGE COCHERES: Mr. Ranck. 

MR. RANCK: Thank you. Your Honor. 

CROSS EXAMINATION, (Resumed) 

BY MR. RANCK: 

Q. Ms. B a r r e t t , there's been some focusing on 

i n d i v i d u a l elements of the l i n e . But i t ' s my understanding 

t h a t the e n t i r e l i n e has been declared e l i g i b l e ; i s t h a t 

correct? 

A. Yes, j u s t l i k e a h i s t o r i c d i s t r i c t may have 

c o n t r i b u t i n g and n o n - c o n t r i b u t i n g b u i l d i n g s , the importance 

of t h i s resource i s not j u s t bridge by bridge, the 

importance of the resource, of course, i s the whole 

engineering conception of the low grade l i n e . 

Q. And i s i t of s i g n i f i c a n c e t o the commission t h a t 

the l i n e be preserved e s s e n t i a l l y i n i t s present 

c o n f i g u r a t i o n , as opposed t o j u s t contiguous parcels of r e a l 

estate? 

A. A b e t t e r p r e s e r v a t i o n o p t i o n , or approach, would 
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be to preserve the whole l i n e , the whole l i n e for i t s 

h i s t o r i c and engineering significance, than to preserve j u s t 

a piece of i t , yes. 

Q. Well, the reason I'm following up counsel's 

description of from a real estate standpoint. And I took 

that to mean that as long as we have big chunks of the l i n e 

owned by d i f f e r e n t municipalities, but the chunks are 

maintained i n contiguous fashion, that that would pass 

muster as mediation. 

What I was seeking to get your opinion on i s whether 

you f e e l that i s enough to comprise mitigation as opposed to 

maintaining the grade, the current level of the l i n e , as a 

whole. 

A. Naturally, the best preservation would be to 

ret a i n the whole l i n e i n i t s complete form. And common 

ownership or common agreement on how a resource i s going to 

be managed, i t i s more l i k e l y to provide long-term 

preservation than a resource that i s a segment. 

So I think preservation options, or a series of 

ti e r e d approaches, with the ideal options and less ideal 

options -- but cl e a r l y , the most ideal option i s to reserve 

the resource i n i t s e n t i r e t y . And then there are secondary 

options, as, I would think, the management; as management 

considerations, safety considerations, and others, are 

weighed i n . 
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Q. Okay, thank you. I bel i e v e you p r e v i o u s l y said 

t h a t you have not been presented w i t h the proposed 

s t i p u l a t i o n of agreement by PennDOT or Conrail t h a t i s 

before the Court? 

A. No. 

Q. I'm c o r r e c t t h a t you have not — 

A. You're c o r r e c t , I have not seen i t . 

Q. So, nobody has objected t o you t h a t your agency 

i s s i t t i n g on a proposed s t i p u l a t i o n of agreement and 

delaying things? 

A. No. 

Q. Have you ever been, or d i d Conrail ever move t o 

compel your commission t o act w i t h reference t o the n o t i c e 

t h a t i t f i l e d before the Federal Government? 

A. No. 

Q. Did anybody ever move t o compel your agency t o 

take a c t i o n , t o sign o f f , or put your stamp of approval on 

anything t o t h i s date? 

A. No. 

Q. Thank you. 

MR. RANCK: That's a l l . 

JUDGE COCHERES: Ms. D'Alfonso. 

CROSS EXAMINATION, (Resumed) 

BY MS. D'ALFONSO: 

Q. Ms. B a r r e t t , could not PHMC, your bureau, 

4 
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whomever, you y o u r s e l f , have intervened i n t h i s proceeding? 

A. Yes, i t ' s p o s s i b l e t h a t we could have, but we 

have very l i m i t e d resources and — 

Q. You chose not to? 

A. — no l e g a l s t a f f — yes, we chose, or we were 

unable t o intervene i n t h i s proceeding and i n other 

proceedings, s i m i l a r proceedings, t h a t deal w i t h h i s t o r i c 

resources. 

Q. So the o p p o r t u n i t y i s a v a i l a b l e t o PHMC t o 

p a r t i c i p a t e as a p a r t y i n proceedings before the Public 

U t i l i t y Commission? 

A. Yes. 

MS. D'ALFONSO; Thank you. 

MR. ZIELONIS: Your Honor, a t the r i s k of i n c u r r i n g 

your wrath — 

JUDGE COCHERES: And you are a t r i s k . 

(Laughter.) 

MR. ZIELONIS: My question r e l a t e s t o what I perceive 

as f r i e n d l y cross examination by Mr. Ranck of Ms. B a r r e t t 

concerning my questioning regarding m i t i g a t i o n . 

JUDGE COCHERES: He's allowed t o ask follow-up 

questions. Rather than p e r m i t t i n g examination, l e t me give 

you a recap of what your p o s i t i o n s are. 

Yours, Mr. Z i e l o n i s ' s and Mr. Ranck's, yours, very 

c l e a r l y , as posed through your questions, was f o r the 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



0 

i 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

804 

purpose of e s t a b l i s h i n g t h a t other concepts, which were 

presented yesterday, can help t o form the basis f o r 

m i t i g a t i o n w i t h i n the terms as t h i s witness uses them. 

His was t o say: But, Your Honor, wouldn't i t be 

b e t t e r t o preserve the whole l i n e i n p l a s t i c ? 

And the answer t o t h a t question, as t h i s witness has 

said, i s always, yes, i t i s best t o preserve the e n t i r e l i n e 

i n t a c t , unchanged, and f o r us t o h i r e h e l i c o p t e r s t o f l y by 

and take a look a t them. 

But t h a t ' s not going t o happen. And she recognized 

i n her answer t o him t h a t , yes, t h a t ' s the best o p t i o n , but 

there are a l t e r n a t i v e s t h a t we have t o consider. 

Now, what f u r t h e r do you t h i n k you could develop 

a f t e r t h a t point? 

MR. ZIELONIS: Nothing, Your Honor. 

JUDGE COCHERES: That's the r i g h t answer. 

(Laughter.) 

MR. EATON: I don't t h i n k I ' l l r a i s e my hand. 

(Laughter.) 

JUDGE COCHERES: But I do recognize t h a t Ms. Nettke, 

as the sponsor of t h i s witness, does have the r i g h t t o 

conduct r e d i r e c t examination, a l b e i t l i m i t e d . 

MS. NETTKE: Thank you. Your Honor. 
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REDIRECT EXAMINATION 

BY MS. NETTKE: 

Q. There's been a great deal said; and f i r s t , 

Ms. B a r r e t t , I would l i k e t o c l a r i f y w i t h you whether the 

Martic Forge Bridge i s on the l i s t of c o n t r i b u t i n g f a c t o r s . 

MS. NETTKE: And i f I may approach the witness. Your 

Honor. 

BY MS. NETTKE: 

Q. I t h i n k there was a question as t o whether the 

Martic Forge Bridge was on t h a t l i s t . You said you would 

have t o r e a l l y d i g t o f i n d t h a t l i s t . 

MR. EATON: I ' l l s t i p u l a t e i t ' s on the l i s t . 

JUDGE COCHERES: Yes, there's no controversy about 

t h a t , Ms. Nettke. 

MS. NETTKE: A l l r i g h t . 

THE WITNESS: No, I have a l i s t , but I ' d have t o — 

i f the Judge r a t t l e d o f f a s e r i e s of bridge names, i t would 

take me a wh i l e . 

MS. NETTKE; I wanted t o make sure the record was 

clear on t h a t . 

JUDGE COCHERES: No, there's no doubt about t h a t , 

Ms. Nettke. Let me j u s t also i n d i c a t e : 

Mr. Wyland, i n your examination of the witness, you 

named four bridges t h a t you thought were h i s t o r i c a l l y 

s i g n i f i c a n t . Why d i d you designate those f o u r bridges t h a t 
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1 are subject t o dem o l i t i o n as h i s t o r i c a l l y s i g n i f i c a n t ? 

2 MS. SUSAN SMITH: Perhaps I can answer f o r him. I n 

3 the October 17, 1994 l e t t e r of the PHMC, they s p e c i f i c a l l y 

4 i d e n t i f i e d bridges subject t o t h i s proceeding t h a t they 

5 considered t o be s i g n i f i c a n t . And we compared t h a t ; and 

6 t h a t ' s how we came up w i t h the f o u r named bridges. 

7 JUDGE COCHERES: So you've already done Ms. B a r r e t t ' s 

8 work f o r her? 

9 MS. SUSAN SMITH: That's c o r r e c t . 

10 JUDGE COCHERES: Thank you. 

11 Please continue, Ms. Nettke. 

12 MR. EATON: What are the fo u r bridges, by the way? 

13 JUDGE COCHERES: By my notes, they are bridge no. 10, 

14 Pumping S t a t i o n Road, bridge no. 15, Oak Bottom Road i n 

15 Providence Township, bridge no. 16, Route 222, Providence 

16 Township, and bridge no. 21, Hollow Road i n Providence 

17 Township. 

18 Ms. Nettke, I'm so r r y t o keep i n t e r r u p t i n g you, but I 

19 do want you t o continue. 

20 BY MS. NETTKE: 

21 Q. Ms. B a r r e t t , does the f a c t t h a t the e n t i r e l i n e 

22 i s e l i g i b l e f o r the n a t i o n a l r e g i s t e r mean t h a t the 106 

23 process needs t o be completed w i t h regard t o the e n t i r e l i n e 

24 i f there's a proposal t o t r a n s f e r the l i n e ? 

25 A. That r e a l l y depends on the r o l e o f the Surface 

It 
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1 Transportation Board at the federal l e v e l . 

2 Q. As part of — 

3 A. As, you know, what t h e i r approvals are related 

4 to; whether they're related to abandonment of specific 

5 crossings, or whether they're related to the transfer of the 

6 l i n e . 

7 Q. Assigning that the inten t i o n i s to abandon the 

8 en t i r e l i n e . 

9 A. Yes, then the entire l i n e — 

10 Q. Needs to — 

11 A. Right. 

12 Q. — have the 106 process completed — 

13 A. That's r i g h t . 

14 Q. with regard to i t ? Is the process also a 

15 consultative process, the 106 process? 

16 A. Yes. I n f a c t , that's the heart and sole of the 

17 process. 

18 Q. And what triggers the consultation phase of the 

19 process? 

20 A. After the resource — a f t e r resources have been 

21 i d e n t i f i e d as e l i g i b l e , and a f t e r there i s a finding of 

22 e f f e c t , then o f f i c i a l consultation begins i f there's an 

23 adverse e f f e c t , because the goal of consultation i s to see 

24 i f there's a way to reduce the adverse e f f e c t , or, you know, 

25 actually maybe even change the resul t of a federal action to 

# 
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preserve the resource or t o minimize the e f f e c t ; and 

f i n a l l y , j u s t t o record the resource i f there i s no other 

options. 

Q. Before I f o r g e t , f o r the record, are the 106 

reg u l a t i o n s t h a t we're t a l k i n g about set f o r t h a t Volume 36, 

Code o f Federal Regulations 800, and f o l l o w i n g sections; i s 

th a t correct? 

A. Yes. 

Q. Do those r e g u l a t i o n s a c t u a l l y s p e l l out what i s 

an adverse e f f e c t on a h i s t o r i c property? 

A. Yes, they do. 

Q. Do you know them, and can you t e l l us? Or s h a l l 

I read i t f o r you? 

A. I ' d be j u s t as happy i f you read them f o r me. 

MR. WYLAND: I ' l l s t i p u l a t e t o the contents of the 

Code o f Federal Regulations. 

MS. NETTKE: May I r e f e r the witness. Your Honor, t o 

the s p e c i f i c s e c t i o n , and then ask i f she's f a m i l i a r ? 

JUDGE COCHERES: Fine. 

BY MS. NETTKE: 

Q. I ' l l r e f e r you t o Section 800.9(b). And 

"Undertaking Adverse E f f e c t s , " i s the t i t l e of t h a t . An 

undertaking i s considered t o have an adverse e f f e c t on a 

h i s t o r i c property -- or, excuse me; when the e f f e c t on a 

h i s t o r i c p r o p e r t y may di m i n i s h the i n t e g r i t y of the 
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property 1s location, design, s e t t i n g , materials, 

workmanship, f e e l i n g , or association. 

Adverse effects on h i s t o r i c properties include, but 

are not l i m i t e d to — and i t l i s t s f i v e . Physical 

destruction, damage or a l t e r a t i o n of a l l or part of the 

property. 

Number two i s , i s o l a t i o n of property from or 

a l t e r a t i o n of the character of the property's s e t t i n g , when 

that character contributes to the property's q u a l i f i c a t i o n 

for the national register. 

Number three; introduction of v i s u a l , audible or 

atmospheric elements that are out of character with the 

property or altered s e t t i n g . 

Number four; neglect of a property r e s u l t i n g i n i t s 

deterioration or destruction. 

And number f i v e ; transfer, lease or sale of the 

property. 

And that ends the l i s t . And are those the c r i t e r i a , 

of course, that you use? 

A. Yes. 

Q. Getting back t o that consultation process, i s 

there a role for interested and consulting parties other 

than the applicant and the state agencies? 

A. Yes, the regulations s p e c i f i c a l l y provide that 

interested parties can pa r t i c i p a t e i n the Section 106 
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1 process. I n t e r e s t e d persons, I guess, a c t u a l l y . 

2 Q. And i s there a r o l e f o r c o n s u l t i n g p a r t i e s as 

3 t h i s process of t a l k i n g about m i t i g a t i o n goes forward? 

4 A. Yes, the i n t e r e s t e d persons are t o p a r t i c i p a t e 

5 i n the c o n s u l t a t i o n on what are the options f o r the 

6 pr e s e r v a t i o n or reduc t i o n of adverse e f f e c t s on the 

7 resource. 

8 Q. Are there i n t e r e s t e d p a r t i e s i n t h a t process w i t h 

9 regard t o t h i s l i n e o f s t r u c t u r e s , t h a t you know of? 

10 A. There are a l o t of people t h a t are i n t e r e s t e d , 

n but since the process never reached a f i n d i n g of e f f e c t , 

12 there are no o f f i c i a l i n t e r e s t e d persons. 

13 Q. Are you aware t h a t the t r u s t and F.A.S.T. have 

14 asked t o be considered i n t e r e s t e d p a r t i e s — 

15 A. Yes. 

16 Q. — as the process moves forward? 

17 A. Yes. 

is Q. Mr. Z i e l o n i s asked you a question a minute ago 

19 w i t h regard t o the Martic Forge Bridge. I ' l l withdraw t h a t . 

20 I'm not sure i f i t was Mr. Z i e l o n i s ' s question, there have 

21 been so many. 

22 With regard t o the Martic Forge Bridge, the $100,000 

23 grant t h a t was awarded t o F.A.S.T., and there were questions 

24 asked you about t h a t . And the c r i t e r i a f o r awarding t h a t 

25 grant, you said there must be a h i s t o r i c s t r u c t u r e , f i r s t of 

9 
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A. Right. 

Q. Are there other c r i t e r i a t h a t you can r e c a l l f o r 

awarding such a grant? 

A. Well, we look a t the q u a l i t y of the a p p l i c a t i o n , 

we look at the pr e s e r v a t i o n s o l u t i o n f o r the a p p l i c a t i o n , we 

look a t such f a c t o r s as i s the resource a t r i s k and w i l l our 

grant a s s i s t i n i t s p r e s e r v a t i o n , r e d u c t i o n of r i s k ; we look 

a t the q u a l i f i c a t i o n s of the a p p l i c a n t t o c a r r y out the 

p r o j e c t . 

So we look a t a v a r i e t y of issues. And again, our 

program i s very competitive. 

Q. Do you remember anything about what F.A.S.T.'s 

proposal was f o r the Martic Forge Bridge when they were 

awarded t h a t grant? 

A. I can't r e c a l l the grant a p p l i c a t i o n d i r e c t l y , 

but I assume i t was p a r t of the o v e r a l l goal f o r a t r a i l 

p r o j e c t . 

Q. Did i t deal w i t h r e h a b i l i t a t i n g the bridge f o r 

t r a i l use? Do you r e c a l l t h at? 

A. Yes. I be l i e v e t h a t was the content o f the 

grant. 

Q. Mr. Z i e l o n i s d i d ask you t h i s question. I f there 

were an agreement among the f u t u r e owners t o preserve t h i s 

c o r r i d o r , whether t h a t would — I don't remember the exact 

(ft 
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1 wording of the question; but whether t h a t would help you t o 

2 f e e l more comfortable w i t h the f a c t t h a t the c o r r i d o r would 

3 be preserved, and you said the key word i s "preserve." 

4 A. Right. Yes, I s a i d t h a t the key word i s 

"preserve." 

6 Q. And I t h i n k the tone of your answer was t h a t you 

7 would be more comfortable. 

A. Well, again, i t ' s the b e t t e r p r e s e r v a t i o n 

9 s o l u t i o n . I t h i n k the word "how I f e e l " i s not the issue. 

10 The issue i s , what i s the best p r e s e r v a t i o n s o l u t i o n f o r the 

n resource. 

12 Q. However, i f such an agreement excluded from i t s 

13 coverage a l l of the bridges, how would t h a t a f f e c t your 

14 comfort l e v e l w i t h such an agreement? 

15 A. You mean a p r e s e r v a t i o n agreement excluded the 

16 p r e s e r v a t i o n of the bridges? 

17 Q. Without d e f i n i n g the term "preservation" as i t ' s 

18 meant, yes. 

19 A. The bridges, or a good percentage of the bridges 

20 on t h i s p r o j e c t , as i d e n t i f i e d by our o f f i c e are important 

21 h i s t o r i c resources t h a t c o n t r i b u t e the s i g n i f i c a n c e of the 

22 l i n e . And i f they're p r e s e r v a t i o n was a t r i s k , t h a t would 

23 be a less i d e a l p r e s e r v a t i o n s o l u t i o n . 

24 Q. Thank you 

2 5 Since your l e t t e r which i s i d e n t i f i e d as B a r r e t t B — 
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the l e t t e r to Mr. Eaton which has been discussed. After you 

wrote that l e t t e r to Mr. Eaton and to Conrail, did you 

receive any follow-up l e t t e r s from Conrail saying, we 

recognize, Ms. Barrett -- or saying anything concerning t h i s 

subject? 

(Pause.) 

A. I don't know i f we did. I'd have to r e a l l y go 

through the p i l e to see i f we did receive another l e t t e r . I 

don't believe we did. 

Q. Are you f a m i l i a r with, have you seen, or been 

brought to your attention, a copy of a p e t i t i o n f i l e d by 

F.A.S.T. with the Surface Transportation Board asking to 

reopen the abandonment proceeding and to recognize that 106 

has not been completed? 

A. I'm aware that that's happened, and I may have a 

copy of that, but I --

Q. Have you seen anything indicating to you that 

there's been a disposition of that p e t i t i o n by the ICC? 

A. No. 

Q. Or the STB. 

A. Again, I have nothing i n my f i l e s that shows 

that. 

Q. When you t e s t i f i e d that your agency, under the 

federal regulations, doesn't have the power to p r o h i b i t an 

adverse action to a property, or a demolition, does the fact 
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you don't have the power t o p r o h i b i t an adverse a c t i o n i n 

any way r e l i e v e an a f f e c t e d e n t i t y or owner or p a r t y of 

t h e i r duty t o comply w i t h the m i t i g a t i o n and documentation 

process? 

A. The r e s p o n s i b i l i t y of f e d e r a l agencies and 

appl i c a n t s t o f e d e r a l agencies was independent of our 

agency. Their r e s p o n s i b i l i t i e s are l a i d out i n the National 

H i s t o r i c Preservation Act, and our agency's r e s p o n s i b i l i t i e s 

are l a i d out both i n the act and i n the r e g u l a t i o n s . We're 

there t o consult, we're there t o concur, we're there t o 

provide assistance. 

Q. Are you f a m i l i a r w i t h the f a c t t h a t the ICC 

sometimes although i t may not be able t o p r o h i b i t an 

a c t i o n by a p r i v a t e e n t i t y or owner, t h a t the ICC sometimes 

w i l l stay an a c t i o n u n t i l the process i s complete; the 106 

process? 

A. I'm not f a m i l i a r w i t h what t h e i r a c t i o n i s . But 

as a f e d e r a l agency i t ' s t h e i r r e s p o n s i b i l i t y t o make sure 

t h a t the National H i s t o r i c Preservation Act and r e g u l a t i o n s 

are complied w i t h before they take a f i n a l a c t i o n t h a t would 

fore c l o s e any — fo r e c l o s e compliance w i t h those 

r e g u l a t i o n s . I t h i n k t h a t ' s c l e a r . 

Q. There i s an order of the ICC entered February 14, 

1990, which has been submitted i n t o t h i s record as p a r t of 

various f i l i n g s , and also as p a r t of t h a t motion t o the STB, 

4ft 
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which includes as a c o n d i t i o n the requirement t h a t C o n r ail 

take no steps t o a l t e r the h i s t o r i c i n t e g r i t y of the bridges 

on the l i n e u n t i l completion of the Section 106 process of 

the National H i s t o r i c Preservation Act. And I be l i e v e you 

may have seen t h a t . 

A. Yes, I have seen t h a t . 

Q. Have you subsequently seen any orders of the ICC, 

or the STB, or any l e t t e r s ; or has anyone brought t o your 

a t t e n t i o n any order discharging or vacating t h a t condition? 

A. The only correspondence we have from the ICC, or 

the STB, r e c e n t l y i s the l e t t e r t h a t was w r i t t e n t o you by 

Elaine Keimer. And there's no other correspondence. 

Q. Elaine Kaiser? I s t h a t the l e t t e r dated March 7, 

1995? Or March 20, I'm so r r y . 

A. March 20, 1996. 

Q. And signed by Elaine Kaiser, c h i e f of the s e c t i o n 

of environmental analysis? 

A. Right. 

Q. Do you take t h a t t o be a s t a f f i n t e r p r e t a t i o n ? 

MR. EATON: I'm going t o o b j e c t . I t h i n k i t ' s p r e t t y 

s p e c u l a t i v e . 

BY MS. NETTKE: 

Q. Well, you were asked — 

JUDGE COCHERES: Ms. Nettke, do you want t o respond 

t o the objection? 

4» 
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MS. NETTKE: I'm sorr y . 

There's been q u i t e a b i t of discussion about whether 

or not t h a t was a c t u a l l y from the ICC, whether i t was issued 

under the a u t h o r i t y of the ICC. STB; excuse me, I keep 

saying the wrong agency. Whether i t was from the board. 

Ms. B a r r e t t then responded t h a t she took i t t o mean t h a t i t 

was the p o s i t i o n of t h a t agency because i t came from t h a t 

agency. That's why I'm asking her a follow-up. 

JUDGE COCHERES: Fine; i t was covered i n cross 

examination. Objection overruled. 

BY MS. NETTKE: 

Q. Do you take t h a t t o be a s t a f f i n t e r p r e t a t i o n ? 

A. I took t h i s t o be a st a t u s r e p o r t on where the 

p r o j e c t was at t h i s time. I mean, i t i s not moving the 106 

process forward. I took i t t o be a stat u s r e p o r t . This i s 

where, you know — i n q u i r i e s come t o us as t o what i s the 

sta t u s of t h i s p r o j e c t , and our opi n i o n i s the stat u s of the 

p r o j e c t i s t h i s . 

And t h a t ' s the way I read t h a t l e t t e r . I d i d n ' t see 

i t as an a c t i o n item. I j u s t saw i t as an i n t e r p r e t a t i o n of 

where the proceedings were i n f r o n t of the Surface 

Transpo r t a t i o n Board. 

Q. Thank you. Would the f a c t t h a t an unsafe 

c o n d i t i o n a t a s t r u c t u r e , a f i n d i n g t h a t there was an unsafe 

c o n d i t i o n a t a s t r u c t u r e , r e l i e v e the ap p l i c a b l e p a r t i e s 

4ft 
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from f o l l o w i n g through w i t h the 106 process before 

demolishing the s t r u c t u r e ? 

A. I f i t ' s not an emergency s i t u a t i o n , no. 

Q. You spoke about a memorandum of agreement t h a t 

was a step i n 

A. Uh-huh. 

Q. One of the concluding steps i n t h i s process, 

a c t u a l l y . I f the persons who need t o sign a memorandum of 

agreement can't agree, what then happens? 

A. Under the r e g u l a t i o n s , the matter i s r e f e r r e d t o 

the f u l l advisory c o u n c i l , which i s the body made up of 

f e d e r a l agencies. And they review the matter and issue an 

opi n i o n . 

And again, t h e i r o p i n i o n i s advisory. But i t i s made 

t o the head of the agency who i s undertaking the a c t i o n . 

And I would say t h a t t h i n g s r a r e l y get t h a t f a r , and u s u a l l y 

agencies a t t h a t p o i n t t r y t o work out a compromise 

s o l u t i o n . 

Q. And when you say i t i s r e f e r r e d , whose 

r e s p o n s i b i l i t y would i t be t o r e f e r i t ? 

A. A v a r i e t y of i n t e r e s t e d p a r t i e s could r e f e r i t , 

a c t u a l l y . 

Q. Anybody could? 

A. Yes. 

Q. Okay. I s an agency l i k e the H i s t o r i c 
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Preservation Trust a type of agency t h a t o f t e n i s considered 

an i n t e r e s t e d p a r t y , or a c o n s u l t i n g p a r t y , on 

A. Yes. 

Q. -- the h i s t o r i c — 

A. Yes. They may be a c o n s u l t i n g p a r t y i f a 

h i s t o r i c resource i s involved i n t h e i r area. 

Q. As p a r t of the award of the gran t , the type of 

grant t h a t was awarded f o r the Martic Forge Bridge, i s there 

a c o n d i t i o n on how long a p a r t y has t o , or the r e c i p i e n t of 

such a grant would need t o preserve the resource? 

A. Yes. Our procedures r e q u i r e t h a t anyone 

accepting commonwealth funding f o r a resource w i l l preserve 

i t f o r a pe r i o d of f i f t e e n or twenty years, depending on the 

size o f the grant. The covenant i s placed on there t o 

p r o t e c t the p u b l i c d o l l a r s t h a t are invested i n the 

resoutce. 

Q. Does "preserve," i n t h a t sense t h a t you j u s t used 

i t , i n c l ude maintaining i t ? 

A. Yes. The covenant s p e c i f i c a l l y discusses 

maintenance. Because maintenance i s the most important 

issue, 

Q. For something l i k e a bridge, i s your d e f i n i t i o n 

of "maintenance" s i m i l a r t o what you take t o be the 

commission's d e f i n i t i o n of "maintenance"? 

A. Well, t h a t ' s a hard question t o answer. But I 
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assume t h a t they would be somewhat s i m i l a r , because 

maintaining the bridge i s ensure t h a t i t i s preserved i n the 

c o n d i t i o n t h a t i t can be used. And t h a t involves whatever 

maintenance, whether i t ' s p a i n t i n g or cleaning or checking 

f o r cracks, or whatever else needs t o be done. 

Q. I t h i n k there's been a question explored w i t h you 

whether you work w i t h the townships who i n t e n d t o take 

ownership. I f you had awarded such a grant t o the new 

owner, being a governmental u n i t f o r such an h i s t o r i c 

b r i d g e , and they decided they wanted t o take i t down, would 

there be a procedure t h a t they needed t o then go through, 

having received the grant? 

A. The covenant i s a f a i r l y strong document. But 

b a s i c a l l y — 

Q. I t ' s a l e g a l l y b i n d i n g contract? 

A. Yes, i t ' s a l e g a l l y b i n d i n g c o n t r a c t t h a t 

p r o p e r t y w i l l be preserved and maintained i n the sense of 

maintenance t o keep the property standing f o r the pe r i o d of 

the covenant. And I t h i n k t h a t everyone would have t o have 

a c l e a r understanding of t h a t i f they received a grant from 

our agency. 

Again, our goal i s t o preserve h i s t o r i c resources and 

to spend p u b l i c d o l l a r s w i s e l y i n doing t h a t . 

Q. You t a l k e d about a n t i c i p a t o r y d e m o l i t i o n . I s 

t h a t concept found i n the — d i d I say the c o r r e c t wording? 

9 
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A. Yes, a n t i c i p a t o r y d e m o l i t i o n . 

Q. I s t h a t what someone might t r y t o go ahead and do 

t o get out of t h e i r r e s p o n s i b i l i t i e s under 106? 

A. Right. 

Q. And I t h i n k you said you don't imply t h a t anybody 

i s t r y i n g t o do t h a t . 

A. No. 

Q. Can a p a r t y get out of i t s r e s p o n s i b i l i t i e s under 

106 by t r a n s f e r r i n g , s e l l i n g or leas i n g a prop e r t y t o a new 

owner p r i o r t o the completion of 106? 

A. I f a f e d e r a l a c t i o n i s needed f o r i t r e a l l y 

goes back t o the r o o t f e d e r a l a c t i o n t h a t i s involved. I f 

the approval of a f e d e r a l agency f o r permit or a li c e n s e i s 

required from a f e d e r a l agency t o do an a c t i o n , j u s t moving 

the asset or moving the a c t i o n t o someone else would not 

nec e s s a r i l y , I t h i n k , excuse the p a r t y from g e t t i n g the 

approval. 

Again, I don't know the s t a t u s of t h i s process i n 

f r o n t of the Surface Transportation Board, and I don't know 

what the r e s p o n s i b i l i t i e s are. 

But f o r example, I don't t h i n k you could j u s t move an 

a c t i o n t o avoid g e t t i n g a necessary f e d e r a l approval. But 

i f there were no f e d e r a l approval requirement, t h a t might 

indeed be the case. 

I t h i n k i t r e a l l y would be very c a s e - s p e c i f i c , and 

9 
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1 I'm not f a m i l i a r w i t h e x a c t l y how the Surface Transp o r t a t i o n 

2 Board t r e a t s abandonments. 

3 I f they have no j u r i s d i c t i o n , i f C onrail was s e l l 

4 t h i s t o p r i v a t e p a r t i e s , and they have not j u r i s d i c t i o n a t 

5 a l l i n the abandonment, then there would be no Section 106 

6 i f t h a t was the case. 

7 But i f an a c t i o n i s needed by the Surface 

8 Transpo r t a t i o n Board, then j u s t s e l l i n g i t t o avoid t h a t 

9 a c t i o n , I t h i n k , would not be appropriate. 

10 Q. Thank you. 

n MS. NETTKE: May I have one minute t o see i f I want 

12 t o ask anything else? 

13 (Pause.) 

14 BY MS. NETTKE: 

15 Q. With a p e t i t i o n t h a t ' s been brought t o your 

16 a t t e n t i o n — I t h i n k you remembered i t — pending before the 

17 Surface Transportation Board, a l l e g i n g t h a t 106 i s not 

is complete, t h a t the board has placed a c o n d i t i o n on Conrail 

19 n ot t o take a c t i o n regarding a resource u n t i l i t i s 

20 complete; Conrail has answered, o f course, t h a t they 

21 disagree w i t h t h a t . But I brought t o your a t t e n t i o n t h a t no 

22 d i s p o s i t i o n from the STB has been made, or you said you've 

23 not seen o r heard o f any, and no one else has brought 

24 forward any d i s p o s i t i o n of t h a t p e t i t i o n . 

25 I n your o p i n i o n , then, assuming t h a t t h a t p e t i t i o n 
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1 was s t i l l hanging out there and not decided, do the p a r t i e s 

2 who are proposing t h i s t r a n s f e r of the l i n e and c e r t a i n 

3 actions concerning the bridges, and t h i s commission who's 

4 been asked t o approve those bridges, need t o wa i t t o take 

5 such actions u n t i l the conclusion of the STB1s dec i s i o n on 

6 whether t h a t c o n d i t i o n i s discharged? 

7 A. I r e a l l y can't answer t h a t , because I don't know 

8 the r e l a t i o n s h i p between the Public U t i l i t y Commission 

9 proceeding and the ICC or the Surface Transportation Board 

10 proceedings. 

n However, i t would be unfortunate i f there were 

12 i n c o n s i s t e n t actions taken, where one governmental body says 

13 one t h i n g and another governmental body says something 

H d i f f e r e n t . I t seems t o me t h a t one would want t o t r y , from 

15 a p r a c t i c a l p o i n t of view, would want t o t r y t o b r i n g those 

16 matters together. 

17 Q. E s p e c i a l l y i f they were s t a t e and f e d e r a l law, — 

18 A. Right, r i g h t . 

19 Q. would i t be f a i r t o say? 

20 A. Yes. 

21 Q. Thank you. 

22 MS. NETTKE: No f u r t h e r questions. 

23 JUDGE COCHERES; I s there recross examination? 

24 Mr. Z i e l o n i s . 

25 MR. ZIELONIS: Thank you. Your Honor. 
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RECROSS EXAMINATION 

BY MR. ZIELONIS: 

Q. Ms. Barrett, you indicated on redirect 

examination that the grant f o r the Martic Forge Bridge 

required, I believe, anyone who takes and accepts one of 

those grants, they have to agree not to demolish the project 

from ten to f i f t e e n years? 

A. Well, i t ' s they agree to preserve and maintain 

the project f o r a period commensurate with the size of the 

grant. I think i t ' s more l i k e f i f t e e n to twenty years, but 

I'd have to exactly check the length of term of the 

covenant. 

Q. Should I imply by your answer that the e n t i t y 

then has to have an ownership interest i n order to provide 

the promise to maintain? 

A. The grantee does not have t o have an ownership 

issue, but the -- in t e r e s t ; but they must have the consent 

of the owner of the property, and the owner of the property 

actually has to, of course, take on the company covenant. 

MR. ZIELONIS: Your Honor, that's a l l the questions I 

have. 

JUDGE COCHERES: Any additional recross? 

(No audible response.) 

JUDGE COCHERES: The witness i s excused. 

Thank you very much for coming, you were very 
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1 h e l p f u l . And very p a t i e n t . 

2 MS. D'ALFONSO: I have an o f f - t h e - r e c o r d request f o r 

3 i n f o r m a t i o n ; easy request. 

4 Ms. Smith represents, I b e l i e v e , an October 17th 

5 l e t t e r -- I don't remember the year — t h a t l i s t e d the 

6 s t r u c t u r e s . Perhaps t h a t could be provided t o the p a r t i e s 

7 as B a r r e t t C sometime duri n g the course of the day, and made 

8 p a r t o f the record. 

9 JUDGE COCHERES: Do you remember what Ms. Smith 

10 r e f e r r e d to? 

11 THE WITNESS: Yes, I do. And I'm j u s t going t o have 

12 t o look through f o r the ac t u a l l e t t e r . I'm working o f f the 

13 December 12, 1989 l e t t e r . 

14 JUDGE COCHERES: Let's go o f f the record. 

15 (Discussion o f f the record.) 

16 JUDGE COCHERES: Let's go back on the record. 

17 Ms. D'Alfonso, during our o f f - t h e - r e c o r d discussion, 

18 were you able t o procure a copy? 

19 MS. D'ALFONSO: Yes, I was. Your Honor, and I w i l l 

20 withdraw the request t h a t i t be provided and made p a r t of 

21 the record, as I am being provided r i g h t now w i t h a copy. 

22 Thank you. 

23 JUDGE COCHERES: Thank you 

24 A l l r i g h t ; the witness i s excused. 

25 THE WITNESS: Thank you. 
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(Witness excused.) 

JUDGE COCHERES: And we're ready t o move on. Let's 

go o f f the record f o r a moment wh i l e t h i s t r a n s i t i o n i s 

oc c u r r i n g . 

( O f f - t h e - r e c o r d pause.) 

JUDGE COCHERES: Let's go back on the record. 

Let me simply say t h a t Ms. B a r r e t t took the time t o 

come here and give us a l l the i n f o r m a t i o n t h a t she d i d . And 

I t h i n k I've been very p a t i e n t w i t h your questioning o f her. 

And i n a d d i t i o n t o my own questions, I ' d say t h a t there was 

a l o t r e p e t i t i o n i n the examination I heard of her. Because 

much of the m a t e r i a l t h a t you f o l k s covered was, i n f a c t , 

e i t h e r contained i n her testimony or i n some of the e x h i b i t s 

she sponsored. My p o i n t i s , we have t o go a l i t t l e f a s t e r 

w i t h the r e s t of the witnesses. 

And I b e l i e v e , Ms. D'Alfonso, are you next w i t h your 

witnesses? 

MS. D'ALFONSO: Yes, I am. Your Honor. 

JUDGE COCHERES: Fine. 

MS. D'ALFONSO: I have two witnesses, one who I 

bel i e v e w i l l be s h o r t e r than the other. Though h i s 

statement i s marked Statement 2, i f the p a r t i e s are not 

Opposed, I w i l l reverse witnesses. 

MR. RANCK: I have no o b j e c t i o n . 

MS. D'ALFONSO: Mr. Keiser. 

4 
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Whereupon, 

MICHAEL KEISER 

having been duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MS. D'ALFONSO: 

Q. Would you please state your name, and sp e l l your 

l a s t name? 

A. My name i s Michael Keiser, l a s t name i s spelled 

K-E-I-S-E-R. 

Q. Are you an employee of PennDOT? 

A. Yes, I am. 

Q. I'm going t o show you a document that I have 

t e n t a t i v e l y marked f o r i d e n t i f i c a t i o n purposes as Department 

Statement No. 2. 

(Whereupon, the document was marked 

as PennDOT Statement No. 2 for 

i d e n t i f i c a t i o n . ) 

(Document handed to witness.) 

Q. Can you i d e n t i f y that document? 

A. Yes, I can. 

Q. And what i s that? 

A. That's my testimony. 

Q. Was that document prepared under your d i r e c t i o n 

or guidance? 

A. Yes, i t was. 
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Q. And do you have any c o r r e c t i o n s or a d d i t i o n s t o 

your prepared testimony? 

A. Yes, I ' d j u s t l i k e t o make two a d d i t i o n s , 

s t a r t i n g on page 1. I ' d j u s t l i k e t o convey t h a t I am a 

r e g i s t e r e d p r o f e s s i o n a l engineer f o r the s t a t e of 

Pennsylvania. 

Q. So, a f t e r your name i t would be appropriate t o 

put a comma, P.E.? 

A. Yes, i t would. 

Q. And the next correct? 

A. The next c o r r e c t i o n i s on page 3, i d e n t i f i e d by 

the answer s t a r t i n g a t l i n e 6. The question was co n d i t i o n s 

on the enhancement program; my response was t h a t , yes, we 

needed t o execute a reimbursement agreement. 

Obviously, the co n d i t i o n s w i t h i n the reimbursement 

agreement are presented there i n the next statement. But 

what I wanted t o add i s , i n a d d i t i o n t o the reimbursement 

agreement, we need f e d e r a l a u t h o r i t y f o r t h a t p a r t i c u l a r 

p r o j e c t , and also a t h i r d p a r t y engineering agreement. The 

department would execute a t h i r d p a r t y engineering agreement 

between the engineering group t h a t i s doing the work and the 

sponsor of the p r o j e c t -

And t h a t would be a l l of the a d d i t i o n s t h a t I have. 

Q. I have one a d d i t i o n a l question. The a p p l i c a t i o n 

t h a t was presented t o receive the enhancement funds; d i d 

9 
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t h a t a p p l i c a t i o n a n t i c i p a t e the i n s t a l l a t i o n of a pedestrian 

s t r u c t u r e over Route 222? 

A. Yes, i t d i d . 

Q. And going back t o Statement No. 2, i f I were t o 

ask you those questions today, as corrected t h i s morning, 

would your answers be the same? 

A. Yes, they would. 

Q. And are they t r u e and c o r r e c t , t o the best of 

your i n f o r m a t i o n , knowledge and b e l i e f ? 

A. Yes, they are. 

MS. D'ALFONSO: With t h a t . Your Honor, Mr. Keiser i s 

a v a i l a b l e f o r cross examination. And I would move f o r the 

admission of Statement No. 2. 

JUDGE COCHERES: PennDOT Statement No. 2, as amended, 

i s admitted, subject t o cross examination and any t i m e l y 

motions. 

(Whereupon, the document marked as 

PennDOT Statement No. 2 was received 

i n evidence.) 

JUDGE COCHERES: And do I have any person who wants 

t o examine the witness? 

MS. NETTKE: I do. 

JUDGE COCHERES: Ms. Nettke. 

ft 
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1 CROSS EXAMINATION 

2 BY MS. NETTKE: 

3 Q. Mr. Keiser, are you involved w i t h a d e c i s i o n t o 

4 award an ISTEA grant, or i s t h a t made by — ISTEA meaning 

5 enhemcements. And I know i t ' s not a grant. What s h a l l I 

6 c a l l i t , a — 

7 A. Federal program. 

8 Q. Federal program award. 

9 A. That's f i n e . 

10 Q. Are you involved w i t h the decision-making and the 

11 process f o r a c t u a l l y awarding those grants t o applicants? 

12 A. No, I'm not. 

13 Q. There i s a sp e c i a l board of co u n c i l or body t h a t 

14 does t h a t ; i s t h a t correct? 

15 A. Yes, t h a t i s c o r r e c t . 

16 Q. Do you know the name of that? 

n A. I be l i e v e the proper name i s the Transpo r t a t i o n 

18 Enhancement Advisory Committee. I do not know who chairs on 

19 t h a t committee other than members of the t r a n s p o r t a t i o n 

20 department. 

21 Q. So t h a t ' s the committee or board t h a t reviews a l l 

22 of the grant a p p l i c a t i o n s f o r PennDOT; i s t h a t correct? 

23 A. And u l t i m a t e l y would approve t h a t as a p r o j e c t , 

24 yes. 

25 Q. And once those t h i n g s are approved f o r a 

ft 
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1 p a r t i c u l a r p r o j e c t , a t what p o i n t do you per s o n a l l y become 

2 involved? 

3 A. I f the p a r t i c u l a r p r o j e c t f a l l s w i t h i n our 

4 d i s t r i c t , our engineering d i s t r i c t , t h a t would be assigned 

5 then t o D i s t r i c t 8. And from there a p r o j e c t manager would 

6 be assigned the enhancement p r o j e c t j u s t as any other 

7 highway p r o j e c t i s assigned. And i n t h i s case, the p r o j e c t 

8 of your involved was assigned t o 

9 Q. To you? 

10 A. Right. 

n Q. For the u n i n i t i a t e d here, geographically, what 

12 does D i s t r i c t 8 include? 

13 MS. D'ALFONSO: That's i n the d i r e c t testimony. 

14 MS. NETTKE: Oh, I'm so r r y , I d i d n ' t p i c k up on t h a t . 

15 BY MS. NETTKE: 

16 Q. I t includes Lancaster County; doesn't i t ? 

17 A. Yes, yes. 

18 Q. Are you involved w i t h any other bridge p r o j e c t s 

19 i n Lancaster County? 

20 A. I have several p r o j e c t s i n various counties o f 

21 the d i s t r i c t . 

22 Q. Are you involved w i t h any programs t o preserve 

23 h i s t o r i c bridges i n Lancaster County; covered bridges, any 

24 k i n d o f bridges? 

25 A. Not d i r e c t l y , no. 
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Q. To your knowledge, i s D i s t r i c t 8 involved w i t h 

some — 

3 MS. D'ALFONSO: Your Honor, t h a t ' s going beyond the 

4 scope of h i s d i r e c t examination. I o b j e c t . 

JUDGE COCHERES: Ms. Nettke? 

6 MS. NETTKE: I ' l l withdraw i t . 

7 BY MS. NETTKE: 

8 Q. You've added t h a t an engineering agreement i s 

9 required before the ISTEA process can — or the p r o j e c t can 

10 go forward, f o r which ISTEA i s being used? 

11 A. Yes. 

12 Q. Who s e l e c t s the engineering f i r m or the engineer 

13 tO — 

14 A. With f e d e r a l d o l l a r s i n v o l v e d , the department 

15 gives guidance t o , i n t h i s case, the sponsor on how t h a t 

16 s e l e c t i o n would occur. 

17 I t h i n k i n t h i s p a r t i c u l a r case, F.A.S.T. has 

is requested, and we have a c t u a l l y approved, an engineer t o get 

19 t o the p o i n t where we would s i t down, agree on a proposal 

20 t h a t would serve as the basis of the t h i r d p a r t y agreement. 

21 Q. I was going t o b r i n g you t o t h a t p o i n t . Do you 

22 remember who t h a t engineering f i r m i s ? 

23 A. Yes, the engineering f i r m i s Pennoni Associates. 

24 MS. D'ALFONSO: Excuse me. I'm asking the witness t o 

25 keep h i s voice up. His voice i s dropping. 

9 
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THE WITNESS: Okay. 

JUDGE COCHERES: At some l a t e r time, f o r the b e n e f i t 

of my court r e p o r t e r , i f you could t e l l him how t o s p e l l 

Pennoni Associates. 

MS. NETTKE: P-E-N-N-O-N-I. 

JUDGE COCHERES: Thank you. 

BY MS. NETTKE: 

Q. Mike, you had various meetings over a period of a 

year or so around the time F.A.S.T. appli e d f o r the ISTEA 

grant , w i t h members of F.A.S.T., up a t D i s t r i c t 8; i s t h a t 

correct? 

A. Yes, i t i s . 

Q. And i t ' s c o r r e c t , i s n ' t i t , t h a t the t h r u s t of a 

F.A.S.T. grant a p p l i c a t i o n — I keep saying grant; excuse me 

a p p l i c a t i o n under ISTEA, had emphasis on a pedestrian 

bridge a t Route 222 and the Martic Forge Bridge p r o j e c t ; do 

you r e c a l l that? 

A. I guess I know f o r sure t h a t 222 was p a r t of t h a t 

process. Again, t h a t served as the body of the a p p l i c a t i o n 

i t s e l f . M a r t i c Forge, I know, was a s t r u c t u r e o f i n t e r e s t 

t o F.A.S.T. 

My concern was w i t h the amount of money t h a t was made 

a v a i l a b l e t o F.A.S.T., we needed t o put l i m i t s on the 

p r o j e c t , you know, t o stay w i t h i n budget. 

Q. Have you looked a t your f i l e on t h i s p r o j e c t 

ft 
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1 r e c e n t l y before coining over here so t h a t you're f a m i l i a r 

2 w i t h the various documents and so on? 

3 A. Yes, I have. 

4 Q. I t ' s c o r r e c t , i s n ' t i t , t h a t you had, you or your 

agency through you, had o f f e r e d a reimbursement agreement t o 

6 F.A.S.T. f o r s i g n i n g concerning the ISTEA p r o j e c t here? 

7 A. Yes, we have. 

Q. And i t ' s c o r r e c t , i s n ' t i t , t h a t except f o r a 

9 couple of m o d i f i c a t i o n s of language, of d e t a i l s i n wording, 

1° t h a t was ready f o r signing? 

n A. There were requests f o r m o d i f i c a t i o n s . I don't 

12 know t h a t we ever agreed t o how the m o d i f i c a t i o n s should 

13 f a l l on the t a b l e . But we provided a reimbursement 

14 agreement t o F.A.S.T.; there were some comments and 

15 suggestions made t o t h a t standard reimbursement agreement. 

16 Q. The ISTEA program includes a requirement f o r a 

17 match, doesn't i t , when funds are awarded? 

18 A. Yes, i t does. 

19 Q. Do you r e c a l l t h a t there was discussion whether 

20 i f F.A.S.T. took ownership of the l i n e , F.A.S.T. would be 

21 able t o use the donated pro p e r t y which we, F.A.S.T., 

22 intended t o get from Conrail as our match, or as the match 

23 f o r i t ? 

24 A. Right. Again, t h a t i s s t a t e d i n the a p p l i c a t i o n , 

25 t h a t the matching funds would be the monetary value of the 
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donated r i g h t of way. 

Q. And then do you remember t h a t there was f u r t h e r 

3 discussion about t h a t and the type of match t h a t would 

4 a c t u a l l y be included, t h a t would be required — excuse me — 

where our p r o j e c t d i r e c t o r , Ms. J u l i e Nettke, contacted your 

6 agency? And I'm going t o r e f e r you t o a l e t t e r t o r e f r e s h 

7 your memory, i f I may, dated January 4, 1995, t o D i s t r i c t 8, 

Mr. Keiser and Ms. Barr. 

9 (Document handed t o witness - witness perusing 

10 document.) 

11 MS. D'ALFONSO: Your Honor, may I look over the 

12 witness's shoulder? 

13 JUDGE COCHERES: C e r t a i n l y . 

14 BY MS. NETTKE: 

15 Q. Without asking you t o r e c a l l the — 

16 MS. D'ALFONSO: May I have an o p p o r t u n i t y t o look a t 

17 the l e t t e r , please? 

18 MS. NETTKE: Sure. 

19 (Pause.) 

20 MS. D'ALFONSO: Thank you. Your Honor. 

21 BY MS. NETTKE: 

22 Q. Mike, do you r e c a l l t h a t t h i s was sent t o you 

23 w i t h o f f e r i n g amendments t o the ISTEA reimbursement 

24 agreement, and t h a t t h i s addressed the type of match t h a t 

25 would be needed? Do you r e c a l l g e t t i n g t h i s or seeing t h i s . 
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or discussion about i t ? 

MS. D1 ALFONSO: Your Honor, I'm going t o o b j e c t . The 

testimony was very l i m i t e d t o the f a c t t h a t there i s not a 

reimbursement agreement executed r i g h t now, and what the 

a p p l i c a t i o n i n d i c a t e d what was going t o be used f o r the 

match. Mr. Keiser was being o f f e r e d f o r those purposes. I 

t h i n k we are going beyond the scope of h i s prepared d i r e c t 

testimony and the c o r r e c t i o n s t h a t he made t h i s morning. 

I n continuance, I don't b e l i e v e i t ' s r e levant t o go 

i n t o the terms of the n e g o t i a t i o n s of the reimbursement 

agreement, what the changes are. What's re l e v a n t r i g h t now 

i s t h a t there i s not an executed reimbursement agreement. 

JUDGE COCHERES: Ms. Nettke? 

MS. NETTKE: Your Honor, I have a f e e l i n g you're 

going t o su s t a i n t h a t o b j e c t i o n . 

JUDGE COCHERES: Well, I w i l l i f you o f f e r no 

convincing r e b u t t a l . 

MS. NETTKE: I'm o f f e r i n g i t because there has been a 

great deal of discussion when F.A.S.T. appeared here i n the 

end o f '95, which i s on t h i s record, and I don't ask anyone 

t o r e c a l l i t verbatim. 

However, th e r e was a great deal o f discussion about 

the funds t h a t were a v a i l a b l e t o F.A.S.T. f o r t h i s p r o j e c t . 

And i t ' s been r a i s e d again and again i n discovery, and now 

we're t a l k i n g t o a witness who a c t u a l l y knows about the 

4» 
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1 funds available f o r t h i s project, and I'd l i k e to c l a r i f y 

2 what that funding i s a l l about and how i t can come to a 

3 recipient. 

4 JUDGE COCHERES: Well, Ms. Nettke, l e t me, as I did 

5 with Mr. Zielonis a moment ago, recap the record i n t h i s 

6 fashion. There i s no question from t h i s record that the 

7 organization you represent i n i t i a t e d an admirable e f f o r t to 

8 bring about the formation of a Rails-to-Trails organization 

9 to take over the Enola low grade l i n e . 

10 Due to my own lack of f a m i l i a r i t y with the process of 

11 how you go from what i s obviously a very intensely 

12 interested grass roots organization that you represent to 

13 getting hundreds of thousands of dollars to do t h i s , t h i s 

H question has arisen. 

15 You have s a t i s f i e d me i n terms of the record that 

16 t h i s i s not a normal — I mean, I think I can probably be 

17 quoted somewhere i n the context of these proceedings of 

is saying, I don't know how you go from bake sales to getting 

19 hundreds of thousands of dollars to do t h i s kind of project. 

20 But that i s basically what your organization was attempting 

21 to do. And I don't think anybody i n t h i s room contests that 

22 point. 

23 The purpose of t h i s witness's testimony i s to 

24 indicate that money was put i n i n such a format that i t 

25 would be available f o r t h i s project. And there's no real 

0 
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dispute about t h a t . 

So t h a t going back t o what I sai d j u s t before the 

i n t r o d u c t i o n of t h i s witness, can we move on? I mean, 

t h a t ' s not a p o i n t t h a t ' s i n dispute. 

You are not contending t h a t you have f u l l y complied 

w i t h a l l the department's c r i t e r i a t o be e l i g i b l e f o r t h i s 

funding; are you? 

MS. NETTKE: At the time i t was awarded t o us, yes, I 

am. And then the only t h i n g remaining t o be done was t o 

negotiate the c o n t r a c t . 

JUDGE COCHERES: Well, doesn't t h a t seem l i k e a b i g 

i f there? 

MS. NETTKE: I know we shouldn't get i n t o a colloquy 

about t h i s , but you asked. 

JUDGE COCHERES: Yes. 

MS. NETTKE: I t was up t o us t o e i t h e r accept the 

agreement as w r i t t e n , and a l l we had t o do was sign our 

name t o i t , and t h a t was i t . So we had f u l f i l l e d the 

requirements 

I f we chose t o o f f e r a couple wording changes and 

hope they'd accept them, we j u s t do t h a t . But we were ready 

t o get t h a t funding, yes. 

JUDGE COCHERES: Let's cut t o the chase. Do you have 

a signed agreement? 

MS. NETTKE: No. 
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JUDGE COCHERES: Bingo. You don't have the money, do 

you? 

MS. NETTKE: We don't have the money. You're 

question, though. Your Honor, t o be f a i r , was whether we had 

f u l f i l l e d a l l the department's requirements. 

JUDGE COCHERES: Well, and you j u s t t o l d me t h a t the 

l a s t step was a signed agreement. A l l r i g h t ? 

MS. NETTKE: You're cross-examining me. 

JUDGE COCHERES: But what I'm t r y i n g t o get t o i s 

t h a t t h i s l i n e of questioning about what n e g o t i a t i o n s have 

e x i s t e d between the department and your o r g a n i z a t i o n i s not 

f r u i t f u l w i t h developing t h i s i n q u i r y today. A l l r i g h t ? 

So your p r e d i c t i o n i s c o r r e c t , I'm s u s t a i n i n g the 

o b j e c t i o n . 

MS. NETTKE: Thank you. Your Honor, I understand. 

BY MS. NETTKE: 

Q. You st a t e d , Mr. Keiser, t h a t you consider t h i s t o 

s t i l l be a v i a b l e p r o j e c t . And t h a t ' s on the l a s t page, I 

t h i n k , of your testimony. 

MS. D'ALFONSO: Your Honor, may I j u s t t h a t when 

Ms. Nettke i s r e f e r r i n g t o you and r e f e r r i n g t o Mike Keiser 

t h a t she understands the answer i s the department's o p i n i o n , 

not Mr. Keiser i n d i v i d u a l l y . 

JUDGE COCHERES: Well, I t h i n k t h a t ' s p r e t t y obvious. 

MS. D'ALFONSO: Thank you. 
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BY MS. NETTKE: 

Q. The department s t i l l considers t h i s t o be a 

v i a b l e p r o j e c t . Are you t a l k i n g about the p r o j e c t as 

described i n F.A.S.T.'s grant award — excuse me, 

enhancements a p p l i c a t i o n , and the p r o j e c t t h a t was a c t u a l l y 

approved by the Transportation Enhancements Advisory Board? 

A. Yes. 

Q. I n order f o r t h a t funding t o be t r a n s f e r r e d t o 

another e n t i t y , the new e n t i t y t h a t wanted the money 

t r a n s f e r r e d would have t o go through an a p p l i c a t i o n process 

as w e l l ; i s t h a t correct? 

A. Let me j u s t say t h a t a t a minimum, the department 

w i l l look a t g e t t i n g approval from the Transportation 

Enhancement Advisory Council t o move forward t o another 

e n t i t y . 

Q. And i f the scope of the p r o j e c t were 

s u b s t a n t i a l l y changed, then t h a t would be reviewed again as 

w e l l ; i s t h a t correct? 

A. Absolutely. 

Q. Before the money could be tr a n s f e r r e d ? 

A. Yes. 

Q. And would you agree w i t h me — t h i s i s my l a s t 

question -- t h a t the f a c t t h a t t h i s money was awarded t o 

F.A.S.T. based on t h e i r d e s c r i p t i o n of t h e i r proposed 

p r o j e c t , i n d i c a t e d the department's r e c o g n i t i o n t h a t t h a t 
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p r o j e c t was f e a s i b l e f o r these bridges t h a t were involved? 

A. I t h i n k the awarding of t h a t p r o j e c t , the 

department was saying, we agree t h a t a t r a i l of some s o r t i s 

appropriate or could be looked upon f o r t h a t branch. When 

we get i n t o words l i k e "scope," t h a t concerns me as an 

engineer again because of working w i t h i n the budgetary 

requirements of the s p e c i f i c p r o j e c t . 

Q. Well, now I have t o ask you a second question 

then. I t wasn't my l a s t . 

The awarding of the gra n t , which had an emphasis on a 

pedestrian bridge a t 222, i n d i c a t e s t h a t PennDOT was i n 

agreement w i t h the idea of a pedestrian bridge a t 222. 

Wouldn't t h a t be f a i r t o say? 

A. I t h i n k i t i n d i c a t e s t h a t the Transpo r t a t i o n 

Enhancement Advisory Council was i n agreement w i t h your 

scope. 

Again, I don't know the makeup of t h a t board. 

There's no one on t h a t board from D i s t r i c t 8 t h a t I'm 

f a m i l i a r w i t h t h a t would have had a r o l e i n determining 

t h a t . 

But, yes, there was approval of a p r o j e c t . I n your 

d e s c r i p t i o n of the p r o j e c t , i t ' s s t a t e d r i g h t here i n your 

a p p l i c a t i o n : The p r o j e c t w i l l also include the placement of 

a pedestrian over a busy s t a t e highway at the entrance t o 

the town of Q u a r r y v i l l e . This w i l l preserve a c r u c i a l l i n k 
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i n the main po p u l a t i o n center i n a safe and a t t r a c t i v e way, 

rep l a c i n g an e x i s t i n g r a i l r o a d tunnel w i t h inadequate 

clearances. 

Q. And t h a t ' s what was approved? 

A. Right. 

Q. Thank you. 

MS. NETTKE: No f u r t h e r questions. 

JUDGE COCHERES: Any a d d i t i o n a l questions f o r t h i s 

witness? 

Mr. Ranck. 

CROSS EXAMINATION 

BY MR. RANCK: 

Q. Mr. Keiser, when you became involved i n t h i s 

p r o j e c t , were you given a l i s t of w r i t t e n d i r e c t i o n s as t o 

what your r e s p o n s i b i l i t i e s were? 

A. No, my r e s p o n s i b i l i t i e s would be the same f o r 

each p r o j e c t , so they're already assumed. 

Q. I s there a w r i t t e n p r o t o c o l t h a t e x i s t s i n the 

department t h a t applies t o a l l your assignments? 

A. I f we look a t assignments t h a t are involved w i t h 

o u t s i d e e n t i t i e s . I n other words, l o c a l bridge b i l l p r o j e c t 

where we would be working w i t h a m u n i c i p a l i t y , enhancement 

p r o j e c t s where we're working w i t h a sponsor, yes, there's 

general bookkeeping work t h a t needs t o be done before we can 

get s t a r t e d on a p r o j e c t . 
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Q. Let me focus. B a s i c a l l y what I'm looki n g f o r i s 

any w r i t t e n d i r e c t i o n s t h a t you have i n c a r r y i n g out your 

d u t i e s w i t h regard t o compliance w i t h the pr o v i s i o n s of the 

Pennsylvania H i s t o r y Code or the n a t i o n a l 106 requirements. 

MS. D1 ALFONSO: Your Honor, I'm going t o obje c t as 

going beyond the scope o f Mr. Reiser's d i r e c t examination. 

JUDGE COCHERES: Mr. Ranck? 

MR. RANCK: Well, I ' l l withdraw i t i f there's another 

witness t h a t I can ask about t h i s , and what the d i r e c t i o n s 

are of these witnesses as t o t h e i r o b l i g a t i o n t o comply w i t h 

h i s t o r i c p r e s e r v a t i o n concerns. 

MS. D'ALFONSO: Your Honor, Mr. Keiser i s not 

t e s t i f y i n g regarding a PennDOT p r o j e c t , Mr. Keiser was 

o f f e r i n g testimony regarding the enhancement funds t h a t were 

made a v a i l a b l e t o the p r o j e c t of which F.A.S.T. was a 

proponent. 

JUDGE COCHERES: I'm having t r o u b l e seeing the 

r e l a t i o n s h i p here, Mr. Ranck. I know why you want t h a t 

i n f o r m a t i o n , but why i s i t r e l a t e d t o what t h i s witness had 

t o say? 

MR. RANCK: Fine, I ' l l withdraw i t . 

BY MR. RANCK: 

Q. I n your analysis of the p r o j e c t , are you f a m i l i a r 

w i t h the concept of maintenance and maintenance 

r e s p o n s i b i l i t y f o r the s t r u c t u r e s involved? 
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MS. D'ALFONSO: Your Honor, I'm going t o obje c t 

again. There i s no p r o j e c t ; we're not t a l k i n g about 

maintenance of a p a r t i c u l a r s t r u c t u r e . He was r e f e r r i n g t o 

the enhancement, or a p p l i c a t i o n f o r enhancement money f o r 

the p r o j e c t t h a t F.A.S.T. was a proponent o f . 

MR. RANCK: Well, t h a t ' s what I meant by the p r o j e c t , 

the o v e r a l l concept, Your Honor. I f t h a t ' s a problem, I ' l l 

rephrase. 

JUDGE COCHERES: Why don't you rephrase i t then. 

BY MR. RANCK: 

Q. I n your consideration of the enhancement 

procedures, do you deal w i t h the concept of maintenance 

r e s p o n s i b i l i t y ? 

MS. D'ALFONSO: Your Honor, I'm going t o ob j e c t 

again. Mr. Keiser t e s t i f i e d t h a t he i s not p a r t of t h a t 

committee t h a t looks a t the enhancement p r o j e c t . 

MR. RANCK: Okay. 

BY MR. RANCK: 

Q. Who s i t s on the enhancement board representing 

D i s t r i c t 8? 

MS. D'ALFONSO: Asked and answered. Your Honor. 

THE WITNESS: To my knowledge, no one. 

JUDGE COCHERES: Wait a minute. 

MR. RANCK: I don't remember i t being asked and 

answered. 
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1 JUDGE COCHERES: Well, i t was. 

2 MR. RANCK: Okay. 

3 JUDGE COCHERES: I t was several times. 

4 MR. RANCK: Okay. I be l i e v e the witness j u s t said no 

5 one. I s t h a t consistent? 

6 MS. D'ALFONSO: That's co n s i s t e n t . 

7 JUDGE COCHERES: That's what he answered the l a s t 

8 time. I t ' s c o n s i s t e n t . 

9 MR. RANCK: Okay. I j u s t wanted t o make sure t h a t ' s 

10 the same. 

11 No f u r t h e r questions. Your Honor. 

12 JUDGE COCHERES: Mr. Z i e l o n i s . 

13 CROSS EXAMINATION 

14 BY MR. ZIELONIS: 

15 Q. Mr. Keiser, have you been approached by another 

16 e n t i t y f o r purposes of securing these funds, ISTEA funds? 

17 A. Yes. Yes, we have. 

18 Q. And who was t h a t e n t i t y ? 

19 A. Lancaster County. 

20 Q. Were the discussions — were you involved i n t h a t 

21 meeting? 

22 A. I'm not sure I was involved i n each meeting, but 

23 I was involved i n --

24 Q. One meeting? 

25 A. I n at l e a s t one meeting, yes. 
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Q. Was the subject matter of t h a t meeting a 

p r e l i m i n a r y i n v e s t i g a t i o n of how Lancaster County would 

secure these funds? 

A. Yes. 

Q. I n your e s t i m a t i o n , was t h a t a f r u i t f u l meeting? 

A. Yes, i t was. 

MR. ZIELONIS: Your Honor, t h a t ' s a l l the questions I 

have. 

JUDGE COCHERES: I s there any r e d i r e c t f o r the 

witness? 

MS. D'ALFONSO: No, thank you. 

MS. NETTKE: Your Honor, could I request we recross 

as a r e s u l t of what Mr. Z i e l o n i s has j u s t asked? 

JUDGE COCHERES: Well, I won't c a l l i t recross, but 

you're allowed t o continue your cross examination, i f you 

wish. 

MS. NETTKE: Thank you. 

CROSS EXAMINATION, (Resumed) 

BY MS. NETTKE: 

Q. Was t h a t request also f o r funds f o r a pedestrian 

bridge a t 222, or was i t f o r something d i f f e r e n t ? 

A. I don't t h i n k we s p e c i f i c a l l y t a l k e d about 

p a r t i c u l a r improvements, but j u s t the concept. I f the 

county came forward and was supportive o f a t r a i l , would the 

d i s t r i c t look a t supporting t h e i r request i n g e t t i n g the 

( I 
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enhancement money. 

Q. Well, do you know i f they intended t o apply f o r 

i t f o r bridges? 

A. I have no idea. 

MS. NETTKE: Thank you. 

JUDGE COCHERES: Any r e d i r e c t ? 

MS. D'ALFONSO: No, thank you, Your Honor. 

JUDGE COCHERES: Perfe c t . The witness i s excused. 

Thank you f o r coming, s i r . 

THE WITNESS: Thank you. 

(Witness excused.) 

JUDGE COCHERES: Let's go o f f the record. 

(Discussion o f f the record.) 

(Whereupon, a t 12:25 p.m., the hearing was adjourned, 

t o reconvene a t 1:30 p.m., t h i s same day.) 

*** 
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AFTERNOON SESSION 

(1:33 p.m.) 

JUDGE COCHERES: Let's go back on the record. 

During the break I n o t i c e t h a t I have received a copy 

of Conrail E x h i b i t No. 7, which we had p r e v i o u s l y admitted 

t o the record. And i t i s a copy of the I n t e r s t a t e Commerce 

Commission de c i s i o n a t Ex Parte No. 55, regarding the 

implementation of environmental laws. 

(Whereupon, the document marked as 

Con r a i l E x h i b i t No. 7 was received 

i n evidence.) 

MR. EATON: And i f anybody d i d n ' t get a copy, there 

are a couple of copies here y e t . 

JUDGE COCHERES: A l l r i g h t . 

Now, I b e l i e v e , Ms. D'Alfonso, you had another 

witness. 

MS. D'ALFONSO: Yes. Mr. C a s s e l l . 

Whereupon, 

HARVEY CASSELL 

having been duly sworn, t e s t i f i e d as follows: 

JUDGE COCHERES: Please be seated; and good afternoon 

t o you. 

THE WITNESS: Good afternoon, s i r . 

<1 
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DIRECT EXAMINATION 

BY MS. D'ALFONSO: 

Q. Would you please state your f u l l name, and spell 

your l a s t name? 

A. Harvey Cassell, C-A-S-S-E-L-L. 

Q. And Mr. Cassell, by whom are you employed? 

A. Pennsylvania Department of Transportation. 

Q. I'd l i k e to show you a document that I have 

t e n t a t i v e l y marked as PennDOT Statement No. 1, and ask you 

i f you could i d e n t i f y i t . 

(Document handed to witness.) 

A. Yes. 

Q. Could you t e l l us what that is? 

A. That's my di r e c t testimony. 

Q. Was that prepared under your d i r e c t i o n or 

guidance? 

A. Yes. 

Q. Do you have any corrections or additions to t h i s 

document as prepared? 

A. Yes, I do. 

Q. And could you please d i r e c t us to those 

corrections? 

A. On page 1, l i n e 9, three years i s presently f i v e 

years. 

(Laughter.) 
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1 A. The second item, anywhere i n the document t h a t i t 

2 r e f e r s t o Conrail's E x h i b i t A would now read Conrail's 

3 E x h i b i t 6B. 

4 MS. D'ALFONSO: And f o r the court r e p o r t e r , I've made 

5 those c o r r e c t i o n s on the two copies t h a t we have provided t o 

6 him. 

7 JUDGE COCHERES: Would you be a l i t t l e more s p e c i f i c ? 

8 MS. D'ALFONSO: Sure, we can p o i n t you out i n one 

9 place. I t ' s repeated numerous times. 

10 BY MS. D'ALFONSO: 

n Q. Mr. Cassell, page 10, the very l a s t l i n e . 

12 A. Yes. 

13 (Pause.) 

14 JUDGE COCHERES: I'm s o r r y , I'm not — 

15 THE WITNESS: Page 1, the very l a s t l i n e , l i n e 23. 

16 JUDGE COCHERES: Let's go o f f the record f o r a 

17 moment. 

18 (Discussion o f f the record.) 

19 JUDGE COCHERES: Let's go back on the record. 

20 Thank you f o r your patience. I n the i n t e r i m I was 

21 able t o discover t h a t I was look i n g a t the wrong t e x t of 

22 Mr. Cassell's testimony. I was lo o k i n g a t an o l d d r a f t of 

23 i t . 

24 Thank you. Counselor. I f you would j u s t proceed w i t h 

25 your examination. 

CI 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



850 

1 MS. D'ALFONSO: Thank you. 

2 BY MS. D'ALFONSO: 

3 Q. Mr. Cassell, i f I were t o ask you the questions 

4 t h a t are answered i n Department Statement No. 1 today, would 

5 your answers be the same? 

6 A. Yes, they would. 

7 Q. And i s the in f o r m a t i o n contained i n Statement 

8 No. 1 t r u e and c o r r e c t , t o the best of your knowledge, 

9 knowledge and b e l i e f ? 

10 A. Yes, i t i s . 

u MS. D'ALFONSO: Your Honor, I do have a few f u r t h e r 

12 questions on d i r e c t , i f I may. 

13 JUDGE COCHERES: Go r i g h t ahead. 

14 MS. D'ALFONSO: Thank you. 

15 BY MS. D'ALFONSO: 

16 Q. Mr. Cassell, when the department was concurring 

17 w i t h recommendations or making recommendations as t o which 

18 s t r u c t u r e s over s t a t e routes should be removed, what design 

19 c r i t e r i a d i d the department r e f e r to? 

20 A. For removing the st r u c t u r e s ? 

21 Q. Where the department has made a recommendation or 

22 concurs w i t h a recommendation t h a t a r a i l r o a d s t r u c t u r e over 

23 a highway should be removed i n accordance w i t h the 

24 s t i p u l a t i o n of settlement, what were the design c r i t e r i a ? 

25 A. The design c r i t e r i a t h a t we used was the v e r t i c a l 
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clearance and the horizontal clearance. The v e r t i c a l 

clearance of the structure, i t was a concrete structure, and 

i t was not able to provide the 14-6 v e r t i c a l clearance, and 

we recommended that i t be removed. 

Q. Did the department u t i l i z e what i s known i n the 

design manual as the three-R c r i t e r i a ? 

A. Yes. 

Q. Can you t e l l us what three-R stands for? 

A. The three-R c r i t e r i a -- l e t me be sure that I 

get i t correct — i s resurfacing, restoration and 

r e h a b i l i t a t i o n . 

Q. Did the department also refer to any other design 

c r i t e r i a ? 

A. Yes. We also used, i n some instances, the 

c r i t e r i a f o r r u r a l design. 

Q. Okay. 

A. And the r u r a l design, the d e f i n i t i o n f o r that, 

versus another c r i t e r i a that we have, urban design c r i t e r i a , 

i s that urban design i s fo r populations of 50,000 or 

greater, or a small urban -- I believe i t ' s a small urban, 

area, which i s from 5- to 50,000 population. 

Q. Okay. You're f a m i l i a r with the s t i p u l a t i o n of 

settlement between the department and Conrail known as 

Conrail Exhibit 6B? 

A. Yes. 

41 
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Q. And under the terms of t h a t s t i p u l a t i o n of 

settlement, can you i d e n t i f y by crossing number the 

s t r u c t u r e s which formerly c a r r i e d the r a i l r o a d over a s t a t e 

highway t h a t the department concurs can be removed? 

A. Yes. The f i r s t s t r u c t u r e would be crossing 

no. 4, White Oak Road; the second s t r u c t u r e would be 

crossing no. 10, Pumping S t a t i o n Road; the t h i r d one would 

be crossing no. 16, commonly known as Beaver V a l l e y Pike. 

Q. Does t h a t have a U.S. designation? 

A. U.S. 222. 

Q. I s there another s t r u c t u r e which may or may not 

be removed? 

A. Yes, there i s a f o u r t h s t r u c t u r e which may or may 

not be removed, which i s crossing no. 27, M a r t i c v i l l e Road, 

which i s S.R. 324. 

Q. And t h a t was the subject of some discussion 

yesterday w i t h Lancaster County's witness; i s t h a t correct? 

A. That i s c o r r e c t . 

Q. What do crossings 10, 16 and 27 have i n common? 

A. They're a l l three concrete arches t h a t have 

i n s u f f i c i e n t v e r t i c a l clearance t o meet our c r i t e r i a of 14 

f o o t , 6 inches, and t h e r e f o r e we have recommended they be 

removed. 

Q. And since they're stone arches, i s i t also the 

consensus t h a t there i s no other remedial work t h a t can be 
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1 done t o improve t h a t v e r t i c a l clearance? 

2 A. That i s c o r r e c t . They are unable t o be ra i s e d as 

3 a s t e e l g i r d e r would be able t o be ra i s e d . 

4 Q. And t h a t would be what the s i t u a t i o n i s a t 

5 crossing 4; i s t h a t correct? That's a s t e e l g i r d e r ? 

6 A. That i s c o r r e c t . I t ' s our p o s i t i o n t h a t t h a t 

7 could be ra i s e d , but the township or no other p a r t y has come 

8 forward t o accept maintenance of t h a t s t r u c t u r e . Therefore 

9 we recommended t h a t i t be removed. 

10 Q. And the township t e s t i f i e d t o t h a t yesterday? 

11 A. Yes, they d i d . 

12 Q. Now, the removal of the s t r u c t u r e s a t crossings 

13 — the proposed removal of the crossings 10, 16 and 27; at 

14 t h i s time, are any of those removals PennDOT pr o j e c t s ? 

15 S t r i k e t h a t . 

16 Under the terms of the s t i p u l a t i o n , are the 

17 s t r u c t u r e s a t crossings 10 and 16 t o be removed by Conrail? 

18 A. Yes, t h a t i s c o r r e c t . 

19 Q. As w e l l as crossing 4? 

20 A. That i s c o r r e c t . 

21 Q. And crossing 27, who i s t o remove t h a t s t r u c t u r e ; 

22 do you r e c a l l ? 

23 A. Yes. The s t i p u l a t i o n p o i n t s out t h a t the 

24 township would, at i t s o p t i o n , e i t h e r r e t a i n or remove t h a t 

25 s t r u c t u r e , depending on what happens w i t h the r e l o c a t i o n 

0 
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project that PennDOT i s looking i n t o . 

Q. Mr. Cassell, i f between the time we leave here, 

hopefully today, and an order i s entered perhaps d i r e c t i n g 

that structures are to be removed over state highways i n 

accordance with the s t i p u l a t i o n of settlement, a t r a i l comes 

to f r u i t i o n using t h i s corridor, i s the department w i l l i n g 

to work with the operator of that t r a i l at crossings with 

state highways so that the most responsible way for the 

t r a i l to cross the highway can be implemented? 

A. Yes, the department would be very w i l l i n g to work 

with any e n t i t y with respect to the t r a i l . 

Q. There i s one more crossing that involves a state 

route that i s to be removed under the terms of the 

s t i p u l a t i o n of settlement; i s that correct? 

A - That i s correct. 

Q, Can you t e l l us what crossing that is? 

A. Crossing no. 17, Fairview Road. 

Q. Now, i s that a r a i l r o a d structure over the 

highway, or a highway structure over the railroad? 

A. I t ' s a highway structure over the r a i l r o a d . 

Q. And b r i e f l y , what i s the reason for the 

recommendation that that structure be removed? 

A. That structure i s i n very bad shape condition-

wise. I t has a load l i m i t . The approach roadways t o the 

structure are both approximately 90 degrees. The department 
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i s proposing t o provide a r e l o c a t i o n of t h a t crossing, and 

cross the former r a i l r o a d a t an at-grade crossing, and 

co r r e c t the alignment. 

Q. Have you looked a t the master plan t h a t was 

prepared by Mr. F l i n k , I t h i n k h i s name is? 

A. I've leafed through i t . I have not r e a l l y — 

Q. Okay. Did you look a t any of i t as i t r e l a t e s t o 

what the proposal was f o r crossing 17? 

A. I saw they also had an at-grade crossing a t t h a t 

l o c a t i o n . 

MS. D'ALFONSO: I have no f u r t h e r questions f o r 

Mr. Cassell. However, I was remiss i n asking him i f there 

were any e x h i b i t s t h a t were p a r t o f Statement No. 1. 

THE WITNESS: Yes, there i s . 

BY MS. D'ALFONSO: 

Q. Can you t e l l us how many e x h i b i t s ? 

A. Two — oh, many more. There's — 

(Laughter.) 

Q. Would i t help you i f I t o l d you eight? 

(Pause.) 

A. I would accept t h a t . 

Q. I f I can speed t h i s along. Would the l o c a t i o n 

map be E x h i b i t 1? 

A. Correct. 

Q. And kind of a master code be E x h i b i t 2? 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

856 

A. Yes. 

Q. And then a ser i e s of orders being E x h i b i t s 3 

through 8? 

A. That i s c o r r e c t . 

(Whereupon, the document was marked 

as PennDOT Statement No. 1, w i t h 

attached E x h i b i t Nos. 1 through 8, 

f o r i d e n t i f i c a t i o n . ) 

MS. D'ALFONSO: I have nothing f u r t h e r f o r 

Mr. Cassell. He's a v a i l a b l e f o r cross examination. 

JUDGE COCHERES: Mr. Cassell, what's the f i n a l page 

number on your testimony? 

THE WITNESS: 66. 

JUDGE COCHERES: Let's go o f f the record f o r a moment 

again. 

(Discussion o f f the record.) 

JUDGE COCHERES: Let's go back on the record. 

MS. D'ALFONSO: I f I may, Your Honor, before the 

witness i s tendered f o r cross examination, I would l i k e t o 

move f o r the admission of Statement 1 and E x h i b i t Nos. 1 

through 8. 

JUDGE COCHERES: PennDOT Statement No. 1 and E x h i b i t s 

1 through 8 are admitted subject t o cross examination and 

any t i m e l y motions. 

O 
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1 (Whereupon, the document marked as 

2 PennDOT Statement No. 1, with attached 

3 Exhibit Nos. 1 through 8 was, received 

4 i n evidence.) 

5 JUDGE COCHERES: And do I have questions f o r 

6 Mr. Cassell? 

7 MR. EATON: Just one. 

8 JUDGE COCHERES: Mr. Eaton. 

9 CROSS EXAMINATION 

10 BY MR. EATON: 

11 Q. Would you charac t e r i z e the necessity f o r removing 

12 crossings 4, 10, 16 and 17 as s a f e t y concerns? 

13 A. Yes. 

14 MR. EATON: That's a l l . Thank you. 

15 JUDGE COCHERES: Mr. Salapa. 

16 MR. SALAPA: Thank you. Your Honor. 

17 CROSS EXAMINATION 

18 BY MR. SALAPA: 

19 Q. Mr. Cassell, throughout your testimony you r e f e r 

20 t o numbers of rep o r t a b l e accidents a t these various 

21 crossings. What i s a rep o r t a b l e accident? 

22 A. An accident t h a t has been reported t o the p o l i c e 

23 and i s i n the department's records as having occurred. 

24 Q. So there could be any number of unreported 

25 accidents a t these various crossings t h a t the department i s 
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not aware of? 

A. That i s correct. 

Q. With regard to crossing no. 1, the s t i p u l a t i o n 

between the department and Conrail indicates that the 

department w i l l do modifications as i t deems necessary. And 

then i t goes on to state i t includes i n s t a l l i n g guardrails, 

signing, that kind of thing. 

Do you know, i s that meant that the department w i l l 

do that, or that the department may do i t at i t s option? 

The language was not clear to me. 

A. The department f u l l y feels that they w i l l comply 

with any safety concerns at that crossing. And that would 

mean that we would intend to comply with putting guide r a i l 

i n . And the other concerns that we would deem necessary, we 

would do. 

Q. Also with regard to crossing no. 1, I take i t 

from your statement that since that i s not one of the 

structures that i s to be removed, that i t complies with the 

department's current design c r i t e r i a with regard to roadway 

alignment? 

A. We would apply to that p a r t i c u l a r structure our 

three-R c r i t e r i a i n evaluating the safety features at that 

crossing. 

Q. And could you r e i t e r a t e that again, the three-R? 

A. Resurfacing, restoration — 

o 
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JUDGE COCHERES: R e h a b i l i t a t i o n . 

THE WITNESS: And r e h a b i l i t a t i o n . 

BY MR. SALAPA: 

Q. So you d i d not use r u r a l design c r i t e r i a i n 

eva l u a t i n g t h i s s t r u c t u r e ; i s t h a t what you're saying? 

A. That i s c o r r e c t . 

Q. A l l r i g h t . Would you agree, as a pr o f e s s i o n a l 

engineer, t h a t there may be more than one set of standards 

t h a t could be used i n e v a l u a t i n g a crossing l i k e t h i s w i t h 

regard t o roadway alignment or clearances? 

A. Yes, there could be. 

Q. Would one of them be the Department o f 

Tr a n s p o r t a t i o n 1 s c r i t e r i a ? 

A. Yes. 

Q. Could another one of them be ASHCO (phonetic) 

standards? 

A. Yes. 

Q. And you're saying t h a t t h i s three-R standard i s 

yet another one? 

A. Three-R i s a s t a t e standard. 

Q. Okay. I t ' s p a r t of the design c r i t e r i a and so 

f o r t h ? 

A. Yes, i t ' s i n Design Manual 2. 

Q. Okay. And I would assume then t h a t f o r crossing 

(1 
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14, when I asked you about the r e p a i r s or m o d i f i c a t i o n s the 

department deems necessary, t h a t would include guide r a i l s 

and s i g n i n g i n the area of the crossing? 

A. That i s c o r r e c t . 

Q. And. so, s i m i l a r l y t here, the department would 

have used the three-R c r i t e r i a i n ev a l u a t i n g the roadway 

through the crossing? 

A. That i s c o r r e c t . 

Q. With regard t o crossing 17, I bel i e v e i n your 

testimony you s t a t e t h a t there i s no posted weight l i m i t . 

I s t h a t c o r r e c t ; or i s t h a t an e r r o r i n your testimony? 

(Pause.) 

MR. RANCK: What page, i f you know? 

THE WITNESS: I don't b e l i e v e I addressed the weight 

l i m i t i n my testimony. 

JUDGE COCHERES: What page are you on, Mr. Cassell? 

THE WITNESS: St r u c t u r e 17 i s located on pages 36 

through 40. 

(Pause.) 

BY MR. SALAPA: 

Q. I'm lo o k i n g a t the bottom of page 38, l i n e 25, 

and on over t o page 39, l i n e 9. 

A. Sorry. 

Q. Do you have page 38? 

A. Yes, I see i t . 
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1 Q. Line 25, the very bottom. I t says: There i s no 

2 load r e s t r i c t i o n posted a t the b r i d g e . 

3 (Pause.) 

4 A. I guess I would have t o stand by t h a t then. I 

5 thought there was one, but I maybe get some of the crossings 

6 mixed up. 

7 But my testimony — I would stand by what I sa i d i n 

8 my testimony, because I d i d research a t t h a t time. 

9 Q. A l l r i g h t , f a i r enough. I s i t po s s i b l e then t h a t 

10 there may have been no sign a t one time, and then one was 

11 placed there, or one was there and was subsequently removed? 

12 A. Or I may have not noted i t i n my notes t h a t I 

13 picked i t up. 

14 Q. That's f a i r enough. 

15 JUDGE COCHERES: Are you w i l l i n g t o accept, on 

16 Mr. Salapa rs r e p r e s e n t a t i o n , t h a t the bridge i s now posted? 

17 THE WITNESS: I t could be. 

18 MS. D'ALFONSO: Your Honor, the witness, or the 

19 i n d i v i d u a l from the d i s t r i c t , i s confirming t h a t i t i s , i n 

20 f a c t , posted. We w i l l accept Mr. Salapa 1s statement t h a t i t 

21 i s posted c u r r e n t l y . 

22 JUDGE COCHERES: Fine. Thank you. 

23 BY MR. SALAPA: 

24 Q. With regard t o crossing no. 23, t h a t ' s Route 272 

25 northbound, you i n d i c a t e , or I bel i e v e i t i s i n the 
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1 s t i p u l a t i o n , t h a t the department w i l l not be responsible f o r 

2 maintaining sidewalks. I s t h a t because there are no 

3 sidewalks there? 

4 A. The previous order from, I t h i n k , 1970, or 

5 whenever the order was issued, i t i n d i c a t e d i n the order 

6 t h a t the department was responsible f o r maintaining the 

7 sidewalks and curbs. 

8 I t appears, from being out i n the f i e l d , t h a t there 

9 are no longer sidewalks and curbs at t h a t l o c a t i o n . So we 

10 are asking t h a t t h a t p a r t i c u l a r maintenance r e s p o n s i b i l i t y 

11 not be continued. 

12 Q. Does the department see any reason f o r there t o 

13 be sidewalks there? 

14 A. From the people t h a t I've spoken w i t h , the answer 

15 i s no. 

16 Q. So, I take i t from your answer, the township has 

17 not requested t h a t sidewalks be i n s t a l l e d ? 

18 A. Not t h a t I'm aware o f . 

19 Q. With regard t o crossing 24, you i n d i c a t e i n your 

20 testimony t h a t there were t e n re p o r t a b l e accidents a t or 

21 near t h i s l o c a t i o n . 

22 A. That i s c o r r e c t . 

23 Q. And I be l i e v e you say t h a t a number of those were 

24 v e h i c l e s s t r i k i n g a s t a t i o n a r y o b j e c t ; i s t h a t correct? 

25 A. Yes. 
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Q. What s t a t i o n a r y o b j e c t or objects are you t a l k i n g 

about? 

A. We requested the accident r e p o r t s f o r the l a t e s t 

s i x accidents. Of those s i x accidents, I b e l i e v e two of 

them i n d i c a t e t h a t they s t r u c k f i x e d o b j e c t s , which was the 

tu n n e l . The other f o u r accidents occurred at the 

i n t e r s e c t i o n of Pennsy Road and 272. 

And r e a l l y , there were — we requested accident 

r e p o r t s w i t h i n 100 f e e t on e i t h e r side of the crossing area. 

The i n t e r s e c t i o n on the road i s w i t h i n t h a t area, and those 

accidents were picked up. 

The other four accidents we do not have accident 

r e p o r t s f o r , only the type-outs i n our computer, which 

i n d i c a t e t h a t there were some accidents also t h a t s t r u c k 

f i x e d o b j e c t s . Whether t h a t f i x e d o b j e c t was the tunnel 

also, or a guide r a i l , I can't t e l l you. 

Q. And w i t h regard t o both crossings 23 and 24, the 

272 tunnels, the department w i l l i n s t a l l guide r a i l s and 

signage as appropriate? 

A. Yes, they w i l l . 

Q. And t h a t would, h o p e f u l l y , ameliorate the 

destructiveness of the accidents t h a t are c u r r e n t l y t a k i n g 

place? 

A. Well, as I pointed out, some of those accidents 

are o c c u r r i n g at an i n t e r s e c t i o n because people do not stop 
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1 at the stop signs on Pennsy Road, or there's some other 

2 reason. I n one case an i n d i v i d u a l d i d stop, and p u l l e d out, 

3 and p u l l e d out i n f r o n t of somebody, because they i n d i c a t e d 

4 t h a t they couldn't see as w e l l as they should have. 

5 I t w i l l prevent the cars from h i t t i n g the c u l v e r t 

6 i t s e l f , the t u n n e l . The accidents t h a t occurred i n the 

7 tunnel t h a t I have records were, there were property damage 

8 and some minor i n j u r y , but no serious accidents. 

9 I t would prevent those types of accidents t o some 

10 degree. The guide r a i l w i l l d e f l e c t a car so t h a t i t 

11 doesn't have q u i t e the impact t h a t i t might otherwise. 

12 Q. Okay. 

13 MR. SALAPA; Thank you. That's a l l t h a t I have. 

14 JUDGE COCHERES: Any other questions f o r t h i s 

15 witness? 

16 Mr. Ranck. 

17 MR. RANCK: Thank you. Your Honor. 

18 CROSS EXAMINATION 

19 BY MR. RANCK: 

20 Q. Mr. Cassell, i n your testimony a t page 2, you 

21 were asked whether the department recommends the adoption of 

22 the s t i p u l a t i o n of settlement. And your response was, yes, 

23 i t was the department's opinion t h a t t h i s s t i p u l a t i o n of 

24 settlement adequately addresses the department's s a f e t y 

25 concerns a t the crossings o f Conrail w i t h s t a t e highways. 
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and i s consistent with the governor's policy on structure 

preservation. 

What c r i t e r i a were you assigned to take i n t o 

consideration i n formulating your answer? Safety c r i t e r i a , 

obviously; correct? 

A. Correct. 

Q. What other c r i t e r i a , or other subjects, were you 

asked to address i n formulating your answer? 

A. With respect to the governor's policy? 

Q. With respect to any other things that you were 

assigned i n your role as professional engineer i n connection 

with t h i s application. 

A. Well, l e t ' s take the governor's policy, f o r one. 

Q. Okay. 

A. The governor's policy was an extension of 

negotiations between the Department of Transportation and 

the Department of Conservation and Natural Resources, DCNR. 

Over a period of time some guidelines were set f o r t h , 

and a flow chart was created to t r y to implement the 

procedure that need t o be gone through i n order to mitigate 

the type of work that would need to be done by the parties 

to determine whether or not a structure at a rail-highway 

crossing should be retained or removed. And those 

guidelines were developed with the Enola Branch as a guide. 

We had already processed, gone through, the ADR 

4ft 
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1 mediation; we had other meetings before we had the ADR. We 

2 t r i e d t o work w i t h a l l the p a r t i e s , and t h a t was i n s t r u c t i v e 

3 i n developing the flow chart and the g u i d e l i n e s f o r , 

4 e v e n t u a l l y , the governor's p o l i c y 

5 Q. I s t h i s f l ow chart or g u i d e l i n e chart t h a t you 

6 are d e s c r i b i n g published i n any o f f i c i a l p u b l i c a t i o n i n the 

7 s t a t e of Pennsylvania? 

8 A. I don't know t h a t i t i s published as a f i n a l . I t 

9 has been published as a d r a f t . I t has been c i r c u l a t e d i n 

10 c e r t a i n areas. 

n Q. Where has i t been published, and how has i t been 

12 c i r c u l a t e d ? 

13 A. I can't t e l l you t h a t . 

14 Q. What has i t been published in? 

15 A. The guide, the flow chart has not been published. 

16 Q. Okay. 

17 A. I t ' s not o f f i c i a l ; i t ' s i n d r a f t form. 

18 Q. Okay. Well, I'm t r y i n g t o f i n d out. You said i t 

19 was published and c i r c u l a t e d , but i n d r a f t forra. 

20 A. The governor's p o l i c y has been published. I t ' s 

21 i n everything. I t ' s been i n the paper, i t ' s been c i r c u l a t e d 

22 through other means. He gave — 

23 Q. A l l r i g h t . You've changed from the flow chart t o 

24 the governor's p o l i c y . I'm asking you about the flow chart 

25 t h a t you t a l k e d about. 

ft 
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A. Okay. 

Q. And you sa i d t h a t was published, but not 

published as a f i n a l . 

A. That — w e l l — 

Q. And my question i s — 

A. I made a mistake. 

Q. Okay. 

A. I t ' s not published as a f i n a l t h i n g , i t ' s i n 

d r a f t form. 

Q. Well, then where was i t published i n d r a f t form? 

A. Within the department. 

Q. Okay. 

A. Within DCNR. 

Q. I s t h a t two d i f f e r e n t e n t i t i e s t h a t you were j u s t 

r e f e r r i n g to? 

A. Department o f Transpo r t a t i o n and Department of 

Conservation and Natural Resources; yes, they are two 

d i f f e r e n t e n t i t i e s . 

Q. Well, you said the department, and then you 

mentioned i n i t i a l s , and I wasn't sure whether you were 

t a l k i n g about the same t h i n g . 

Has your department furnished t o you any 

documentation or a u t h o r i t y t h a t these g u i d e l i n e s t h a t you're 

r e f e r r i n g t o meet a l l requirements imposed by the 

Pennsylvania H i s t o r y Code and/or the n a t i o n a l Act 106 
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requirements. 

MS. D'ALFONSO: Your Honor, I'm going t o o b j e c t . The 

st r u c t u r e s and the s t i p u l a t i o n of settlement does not, at 

t h i s time, as i t r e l a t e s t o r a i l r o a d s t r u c t u r e s , reference 

any of those p r o j e c t s as being a PennDOT p r o j e c t . The only 

p r o j e c t which w i l l be a PennDOT p r o j e c t i s the s t a t e 

highway. And t o the extent i t ' s not a PennDOT p r o j e c t , i t ' s 

my l e g a l o p i n i o n t h a t the h i s t o r i c code, e t c e t e r a , doesn't 

apply t o PennDOT a t t h a t time. 

JUDGE COCHERES: Mr. Ranck? 

MR. RANCK: May I s t i l l ask the question? 

(Laughter.) 

MR. RANCK: I mean, t h a t ' s her op i n i o n . I don't — 

MS. D'ALFONSO: I'm o b j e c t i n g , I don't t h i n k i t ' s 

r e l e v a n t f o r those reasons. 

MR. RANCK: My question was t r y i n g t o f i n d out from 

the witness whether he was i n s t r u c t e d on compliance w i t h 

h i s t o r i c p r e s e r v a t i o n c r i t e r i a . 

JUDGE COCHERES: Yes, I know, and you have brought 

t h a t subject up on behalf of your c l i e n t before. And I 

don't have a problem w i t h you doing t h a t , but I t h i n k what 

Ms. D'Alfonso i s t r y i n g t o t e l l you i s t h a t there's very 

l i m i t e d scope t o the department's involvement here. And i f 

you're l i m i t i n g your question t o t h a t p o r t i o n of the 

settlement agreement t h a t deals only w i t h the actions 
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required by the department, then I w i l l allow the question. 

MR. RANCK: So amended. 

THE WITNESS: Would you repeat the question? 

MR. RANCK: So t h a t we don't run a f o u l . Judge, would 

you care t o — 

JUDGE COCHERES: He wants t o know, Harvey, i f when 

you're l o o k i n g a t t h i s o v e r a l l settlement, i n s o f a r as i t 

concerns the department, whether you have any i n s t r u c t i o n 

from your superiors t o consider h i s t o r i c a l landmarks and 

pre s e r v a t i o n . 

THE WITNESS: As a general statement, we always 

comply w i t h a l l r e g u l a t i o n s . The department t r i e s t o f o l l o w 

a l l the r e g u l a t i o n s t h a t are re q u i r e d . I n t h i s p a r t i c u l a r 

case, where our p r o j e c t i s on crossing no. 17, i t ' s a non-

c o n t r i b u t i n g s t r u c t u r e . 

BY MR. RANCK: 

Q. Well, l e t me ask you s p e c i f i c a l l y . Since your 

testimony says the s t i p u l a t i o n i s co n s i s t e n t w i t h the 

governor's p o l i c y on s t r u c t u r e p r e s e r v a t i o n , l e t me ask you 

what you meant by t h a t . 

A. The governor's p o l i c y t h a t was published. 

Q. Okay. I n what form d i d the s t i p u l a t i o n comply 

w i t h the governor's p o l i c y , t h a t you r e f e r t o i n your d i r e c t 

testimony? 

A. The governor's p o l i c y says, according t o the 
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d r a f t f l ow chart, which i s a flow chart t h a t puts i n blocks 

the steps t h a t are taken, which comes from the statement of 

the governor's p o l i c y , we, i n f a c t , d i d those processes i n 

the Enola Branch t o determine whether or not a s t r u c t u r e 

t h a t we wanted t o remove met t h a t c r i t e r i a . 

Q. Do those items addressed i n the governor's p o l i c y 

include consideration of the development of t r a i l s ? 

A. The governor's p o l i c y does make mention of 

t r a i l s . 

Q. Does the proposed s t i p u l a t i o n , i n the 

department's e s t i m a t i o n , comply w i t h a goal of preserving 

t r a i l i n t e g r i t y where possible? 

A. I be l i e v e the department's p o s i t i o n i s t h a t we're 

concerned w i t h the crossings where a r a i l and highway cross, 

i n t e r s e c t . Not t h a t the department i n some aspects i s not 

concerned w i t h the t r a i l i n between the crossings, but my 

p a r t i c u l a r job i s at the crossings. 

We are not opposed t o the t r a i l , but our 

considerations are f o r highway s a f e t y . And w i t h t h a t i n 

mind, our o b j e c t i v e s are i s o l a t e d t o the crossing area. How 

i t a f f e c t s the t r a i l , i f i t can be m i t i g a t e d , we t r y t o do 

t h a t . 

Q. Do I understand you c o r r e c t l y t h a t compliance 

w i t h the governor's p o l i c y on s t r u c t u r e p r e s e r v a t i o n was 

what you covered i n your a p p l i c a t i o n of the three-R 

9 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



871 

1 c r i t e r i a ? 

2 A. No. 

3 Q. Okay. That i s something else? 

4 A. Three-R c r i t e r i a addresses safet y . 

5 Q. A l l r i g h t . What does the governor's p o l i c y on 

6 s t r u c t u r e p r e s e r v a t i o n address? 

7 A. Well — 

8 Q. i n a d d i t i o n t o t r a i l s . 

9 (Pause.) 

10 MS. D'ALFONSO: Your Honor, I'm going t o o b j e c t . I 

11 b e l i e v e t h a t question i n another form was asked and 

12 answered. Mr. Cassell t a l k e d about s a f e t y , how i t a f f e c t s 

13 the t r a i l , and m i t i g a t i o n , i f p o s s i b l e . 

14 Maybe I misunderstood your question, Mr. Ranck. 

15 MR. RANCK: Your Honor, I understand t h a t the 

16 department focus on saf e t y , and there's been q u i t e a l o t of 

17 coverage on the focus on sa f e t y . And obviously, what I'm 

18 t r y i n g t o f i n d out i s , what, i n a d d i t i o n t o s a f e t y , what 

19 other items of consideration d i d you address i n coming up 

20 w i t h your answer on page 2, other than s a f e t y . 

21 MS. D'ALFONSO: And Your Honor, the same o b j e c t i o n . 

22 He sai d t h a t the department r e f e r r e d t o the c r i t e r i a t h a t 

23 was i n the d r a f t d e c i s i o n t r e e t h a t was implemented as a 

24 r e s u l t of the governor's p o l i c y . And he described what 

25 those instances are. 
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JUDGE COCHERES: I appreciate t h a t he presented t h a t 

m a t e r i a l . But since I have never seen the d e c i s i o n t r e e , 

f l ow chart, whatever you want t o c a l l i t , I must confess 

t h a t I'm not e n t i r e l y c l e a r on how t h a t i n t e r a c t s w i t h the 

idea of t r a i l p r e s e r v a t i o n and h i s t o r i c p r e s e r v a t i o n . So 

I'm going t o allow Mr. Ranck t o co n t i n u i n g questioning, 

because i t ' s not c l e a r t o me e i t h e r . 

BY MR. RANCK: 

Q. S i r , d i d you understand what the Judge's remark 

j u s t was? 

A. Yes, he's going t o allow you t o ask the question. 

(Laughter.) 

Q. My concerns are, what aspects of h i s t o r i c 

p r e s e r v a t i o n were e n t a i l e d i n the department's answer on 

page 2. 

A. Well, l e t ' s take an example. Let's take the 272 

arches. I f , i n f a c t , nobody would have come forward t o take 

maintenance r e s p o n s i b i l i t y f o r those s t r u c t u r e s , then the 

department's p o s i t i o n would have been, and was, t o remove 

those s t r u c t u r e s . 

Since a p a r t y d i d come through and was w i l l i n g t o 

maintain those s t r u c t u r e s , the department m i t i g a t e d , and 

said t h a t we would allow those s t r u c t u r e s t o remain i n i f 

t h a t enhanced — which i t would enhanced the t r a i l and 

the p r e s e r v a t i o n of those s t r u c t u r e s . 

9 
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We were agreeable t o t h a t . We would do s a f e t y 

concerns t h a t met what we f e l t needed t o be done t o t r y t o 

enhance the sa f e t y of those crossings. 

Q. So, do I take i t c o r r e c t l y t h a t i f you got 

somebody t o take over the r e s p o n s i b i l i t i e s who agreed t o 

maintain the s t r u c t u r e , t h a t would meet the governor's 

concerns? 

A. Well, i t would meet the pr e s e r v a t i o n and 

h i s t o r i c a l aspects t h a t you're asking about. 

Q. Do you give the same answer i s maintenance i s 

also i n t e r p r e t e d t o mean demolition? 

A. You'd have t o define those two terms. I don't 

under — t o me, de m o l i t i o n i s removal; maintenance means f i x 

something up. 

Q. That's what i t means t o me, too. But the 

s t i p u l a t i o n says maintenance s h a l l also include removal or 

dem o l i t i o n . 

MR. EATON: Objection; a c l a r i f i c a t i o n as t o the 

s t i p u l a t i o n t h a t ' s being r e f e r r e d t o . 

JUDGE COCHERES: Mr. Ranck, please understand t h a t , 

f o r the b e n e f i t of the record, there are two s t i p u l a t i o n s 

pending. Mr. Cassell i s t e s t i f y i n g about the one between 

h i s department and C o n r a i l , not the one t h a t you're 

r e f e r r i n g t o about the meaning of maintenance. 

MR. RANCK: A l l r i g h t , very w e l l . 
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JUDGE COCHERES: I f you wish t o question him about 

t h a t , f i n e , but don't c a l l i t "the s t i p u l a t i o n . " There are 

two of them. 

MR. RANCK: Point w e l l tafcen. Thank you. Your Honor. 

MR. WYLAND: Your Honor, I ' d j u s t o b j e c t f o r the 

purpose of making sure t h a t he characterizes i t c o r r e c t l y as 

w e l l , because maintenance does not mean d e s t r u c t i o n . Not 

only does i t d i s a l l o w i t as nothing, but I t h i n k you also 

heard testimony from Providence Township t h a t i t was not 

t h e i r i n t e n t i o n t o destroy any crossing unnecessarily. 

BY MR. RANCK: 

Q. Would you consider compliance was an o b l i g a t i o n 

i f an o b l i g a t i o n t o preserve a s t r u c t u r e were recognized? 

Would you consider compliance by the department t o enter 

i n t o an agreement f o r maintenance i f t h a t agreement f o r 

maintenance also p e r m i t t e d the person accepting the 

r e s p o n s i b i l i t y t o remove the s t r u c t u r e a t t h e i r d i s c r e t i o n ? 

MS. D'ALFONSO: Your Honor, I'm going t o o b j e c t . I 

bel i e v e t h a t ' s s p e c u l a t i v e ; and secondly, t h a t the 

department was not a signator t o the s t i p u l a t i o n between 

Conrail and the townships where t h a t c h a r a c t e r i z a t i o n i s 

o u t l i n e d t h a t we had referenced before between maintenance 

and d e m o l i t i o n . 

JUDGE COCHERES: Mr. Ranck? 

MR. RANCK: I wasn't r e f e r r i n g t o the s p e c i f i c 
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agreement, I was j u s t asking as a concept. 

BY MR. RANCK: 

Q. I f your department recognized an o b l i g a t i o n t o 

look a f t e r the pr e s e r v a t i o n of the s t r u c t u r e , would i t be 

the department's p o s i t i o n t h a t e n t e r i n g i n t o an agreement t o 

pass t h a t s t r u c t u r e t o somebody else who could t e a r i t down 

at t h e i r d i s c r e t i o n , would be i n compliance? 

A. I don't t h i n k a t my l e v e l t h a t I could make t h a t 

d e c i s i o n on behalf of the department. 

Q. You were c a l l e d here t o say t h a t you f e l t t h a t 

the proposed s t i p u l a t i o n between PennDOT and Conrail meets 

the a p p l i c a b l e c r i t e r i a ; aren't you? I s n ' t t h a t the purpose 

of your testimony, i n part? 

A. I would assume so. 

Q. Did you, as the engineer on t h i s case, consult 

w i t h H i s t o r i c and Museum Commission regarding the e f f e c t s of 

the actions of t h i s proposed s t i p u l a t i o n of agreement on 

h i s t o r i c and c u l t u r a l resources? 

MS. D'ALFONSO: Your Honor, I'm going t o o b j e c t on 

the basis of an e a r l i e r o b j e c t i o n . Whatever happens t o 

these s t r u c t u r e s i n the f u t u r e i s not a PennDOT p r o j e c t but 

f o r crossing 17, Fairview Road. I b e l i e v e Your Honor 

l i m i t e d the question t o t h a t before. 

JUDGE COCHERES: That's the only t h i n g t h a t they're 

working on, i s crossing no. 17, Mr. Ranck. I f you want t o 

9 
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ask a l l your questions i n terms o f crossing 17, t h a t ' s what 

t h i s witness i s here t o t a l k about. 

There are other s t a t e highways involved, but i n s o f a r 

as the s t r u c t u r e s t h a t you are i n t e r e s t e d i n preserving are 

concerned, they w i l l become, i f my commission approves i t , 

the r e s p o n s i b i l i t i e s of other p a r t i e s . 

BY MR. RANCK: 

Q. Does your department also support the township 

s t i p u l a t i o n t o the proposed i n t e r - m u n i c i p a l agreement? 

A. Yes. 

Q. I s i t the department's p o s i t i o n t h a t the i n t e r -

municipal agreement adequately provides f o r the addressing 

of h i s t o r i c p r e s e r v a t i o n concerns of structures? 

MS. D'ALFONSO: Your Honor, I'm going t o o b j e c t . I 

have not seen a copy of the i n t e r - m u n i c i p a l agreement. And 

as was t e s t i f i e d t o yesterday, t h a t ' s not an executed 

document. 

MR. RANCK: Okay, w e l l , l e t me withdraw. 

BY MR. RANCK: 

Q. The s t i p u l a t i o n w i t h C o n r a i l . I s i t the 

department's p o s i t i o n t h a t the s t i p u l a t i o n w i t h Conrail 

adequately addresses the concerns f o r h i s t o r i c preservation? 

MR. EATON: Objection. 

MR. WYLAND: Objection. 

MR. EATON: What s t i p u l a t i o n ? 

9 
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MR. RANCK: The s t i p u l a t i o n as t o the e x h i b i t here 

t h a t 1 s been introduced by — 

MR. WYLAND: There's two s t i p u l a t i o n s . 

MR. RANCK: — PennDOT. 

MS. D'ALFONSO: And, Your Honor, I am going t o obje c t 

t o , I b e l i e v e he d i d say PennDOT and C o n r a i l , because the 

department i s not going t o have ownership r e s p o n s i b i l i t y or 

maintenance r e s p o n s i b i l i t y of the s t r u c t u r e s t h a t f o r m e r l y 

c a r r i e d the r a i l r o a d . That's the r e s p o n s i b i l i t y of other 

governmental e n t i t i e s . I t ' s beyond the scope of the 

department. 

JUDGE COCHERES: Mr. Ranck? 

MR. RANCK: I ' l l withdraw. 

(Pause.) 

MR. RANCK: 

questions I have. 

Thank you. Your Honor, t h a t ' s a l l the 

CROSS EXAMINATION 

BY MS. NETTKE: 

Q. I'm going t o take up what Mr. Ranck was j u s t 

asking you. I t h i n k i t ' s a matter of terminology. 

Does PennDOT support, i n a d d i t i o n t o your own 

s t i p u l a t i o n w i t h C o n r a i l , does PennDOT support the 

s t i p u l a t i o n between Conrail and the townships t h a t has been 

o f f e r e d t o the commission f o r i t s approval? 

A. I thought t h a t ' s what I answered when Mr. Ranck 
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asked the question. And the answer i s "yes." 

Q. But he r e f e r r e d t o an i n t e r - m u n i c i p a l agreement 

That's a d i f f e r e n t document? 

A. I was t h i n k i n g of a d i f f e r e n t document. 

That's — 

Q. A l l r i g h t . You r e f e r r e d t o a fl o w c h a r t . I s 

t h a t p a r t of — or not p a r t of — include a decision t r e e 

t h a t — 

A. That i s the dec i s i o n t r e e . My d e f i n i t i o n of a 

flow c h a r t , the dec i s i o n t r e e i s one and the same. 

Q. Well, those are a l l terms t h a t I would not 

presume t o def i n e . But i f I show you a document — 

MS. NETTKE: Ms. D'Alfonso, I ' l l show you. 

(Pause.) 

BY MS. NETTKE: 

Q. A document e n t i t l e d : R a i l s - t o - T r a i l s Program; 

d i s p o s i t i o n of rail-highway s t r u c t u r e s on abandoned r a i l 

l i n e s i n t e r s e c t i n g s t a t e highways f o r t r a i l use; dec i s i o n 

t r e e , PennDOT and DCNR testimony before PUC crossing 

a b o l i t i o n proceedings by PDT, DCNR, J o i n t R a i l s - t o - T r a i l s 

Committee, dated January 1997. 

I show you t h a t . 

(Document handed t o witness.) 

Q. And then i t goes on f o r a number of pages here. 

And please take a minute t o look a t i t . 
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1 A. I'm f a m i l i a r w i t h t h a t . 

2 Q. You are? 

3 A. Yes. 

4 Q. And p a r t of t h a t i s e n t i t l e d : Decision t r e e ; and 

5 then t h a t looks l i k e — 

6 A. A flow c h a r t . 

7 Q. — a standard flow c h a r t . But also, d i r e c t i n g 

8 your a t t e n t i o n a l i t t l e f u r t h e r , where there's a more 

9 n a r r a t i v e p a r t of t h a t document, which i s a number o f steps 

1 0 t h a t are set f o r t h . How many, I don't know. Up t o 60, I 

1 1 t h i n k , steps; i s t h a t correct? 

12 A. Well, I t h i n k — 

13 Q. You sa i d you're f a m i l i a r w i t h i t . Yes, the l a s t 

14 step i s — 

15 A. I don't t h i n k i t ' s 60 steps, I t h i n k t h a t there's 

16 number i d e n t i f i c a t i o n s f o r each block. 

17 Q. Okay. And the blocks are e n t i t l e d "step" at the 

18 top; i s t h a t r i g h t ? Okay, block, step, whatever. 

19 So, having refreshed your memory look i n g a t t h i s , and 

20 you said you're f a m i l i a r w i t h i t , then can I ask you: This 

21 i s a document, or a procedure, t h a t ' s been developed by the 

22 two agencies together, or representatives of the two 

23 agencies together, DCNR and PennDOT; am I correct? 

24 A. That i s c o r r e c t . 

25 Q. To address issues where there's a great separated 
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1 crossing on a proposed abandoned r a i l l i n e 

2 A. That i s c o r r e c t . 

3 Q. — where there's a proposed r a i l t r a i l . Am I 

4 c o r r e c t there? 

5 A. Yes. 

6 Q. Okay. And you sa i d you're f a m i l i a r w i t h i t ; and 

7 i t deals w i t h a number of steps. Are we i n agreement there? 

8 A. Yes. 

9 Q. And again we're i n agreement t h a t t h a t was 

10 i t ' s dated here January 1997; t h a t i t ' s r e c e n t l y issued and 

11 developed i n response t o the governor's p o l i c y ? Are we i n 

12 agreement there? You t a l k e d about the governor's bridge 

13 p r e s e r v a t i o n p o l i c y . 

14 A. I t h i n k they were done simultaneously. 

15 Q. There you go. 

16 MS. D'ALFONSO: Excuse me, Ms. Nettke. Just so t h a t 

17 the record i s c l e a r and we don't have t o worry about i t 

18 every time we reference — 

19 MS. NETTKE: Fine. 

20 MS. D'ALFONSO: -- deci s i o n t r e e f l o w c h a r t , d e c i s i o n 

21 t r e e and fl o w chart are the same t h i n g , and they are s t i l l 

22 i n a d r a f t form; can we agree t o that? So t h a t you don't 

23 have t o keep r e f e r r i n g t o them as --

24 MS. NETTKE: I j u s t have no way o f knowing i f i t ' s 

25 s t i l l i n d r a f t form. 

0 
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1 MS. D'ALFONSO: I s the document you're lo o k i n g a t a 

2 d r a f t ? 

3 MS. NETTKE: I t doesn't say d r a f t on i t . I s t h i s the 

4 l a t e s t d r a f t , as f a r as you know? 

5 MS. D'ALFONSO: Whatever was i n the binder a t the 

6 governor's conference i s the l a t e s t d r a f t . 

7 MS. NETTKE: Can you and I s t i p u l a t e t h a t t h i s i s 

8 from my binder a t the governor's conference? 

9 MS. D'ALFONSO: I w i l l t r u s t you t h a t you took i t 

10 from the binder. 

11 MS. NETTKE: Even though t h i s i s apparently d r a f t , 

12 can we s t i p u l a t e there are probably p r i o r d r a f t s ? But 

13 anyway — 

14 BY MS. NETTKE: 

15 Q. Mr. Cassell, i s i t your testimony then t h a t 

16 PennDOT i s already using t h i s document, or r e f e r r i n g t o i t , 

17 i n eva l u a t i n g s t r u c t u r e s ? And you said you d i d , I be l i e v e 

18 here, someone. 

19 A. Well, when we evaluated the s t r u c t u r e s , and i n 

20 n e g o t i a t i o n s where the s t i p u l a t i o n s were being conducted, 

21 t h i s f l ow chart was not a v a i l a b l e . Neither were the steps 

22 t h a t go along w i t h the dec i s i o n t r e e flow c h a r t . 

23 The flow chart d e c i s i o n t r e e i s a development as a 

24 r e s u l t of the process t h a t we went through i n the Enola 

25 Branch, t o a major degree. So, no, we d i d not use t h i s . 
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Q. So, you haven't a c t u a l l y evaluated the Enola 

Branch proposals i n l i g h t of t h i s p o l i c y , then; have you, 

Mr. Cassell? 

A. I would disagree w i t h you. I t h i n k t h a t we more 

than evaluated the Enola Branch w i t h respect t o t h i s p o l i c y . 

Q. Over what pe r i o d of time? 

A. Over years. 

Q. Well, how could you do t h a t when the p o l i c y 

wasn't yet i n existence? And I don't mean t o argue w i t h 

you; but you couldn't do i t , could you, when the p o l i c y 

wasn't yet i n existence? 

A. I disagree. 

MS. D'ALFONSO: Your Honor, asked and answered. And 

she i s being argumentative. 

JUDGE COCHERES: Ms. Nettke? 

MS. NETTKE: I ' l l rephrase the question. 

BY MS. NETTKE: 

Q. You couldn't do i t , could you, i f the p o l i c y 

d i d n ' t e x i s t years ago? 

MS. D'ALFONSO: Asked and answered. Your Honor. 

JUDGE COCHERES: Ms. Nettke, do you have a response 

here? 

You know, I have counsel f o r m u l a t i n g an o b j e c t i o n . 

When t h a t happens, and I've done t h i s f o r a day and a h a l f 

i n t h i s courtroom, I always l i s t e n t o the o b j e c t i o n , and I 
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always give the other side the o p p o r t u n i t y t o respond. I f 

the other side says t h e y ' l l withdraw the question or 

rephrase i t , as, f o r example, Mr. Ranck has done several 

times, I make no r u l i n g . But i f you give me no response, 

I'm going t o r u l e against you. 

Now, do you have a response? 

MS. NETTKE: I beg your pardon. I rephrased the 

question, and I should have said I would withdraw the 

question and rephrase the question. 

JUDGE COCHERES: Okay. 

MS. NETTKE: And I d i d t h a t . And I ' l l ask no f u r t h e r 

question about t h a t anyway. 

BY MS. NETTKE: 

Q. But g e t t i n g t o the governor's p o l i c y which you 

quoted from, i f I show you a document — and I have copies 

here f o r everyone, because I intended t o r e f e r t o t h i s today 

only --

MS. D'ALFONSO: Your Honor, I don't r e c a l l 

Mr. Cassell quoting from the governor's p o l i c y . I w i l l 

stand corrected i f he d i d . 

MS. NETTKE: I ' l l stand corrected i f i t wasn't an 

exact quote. I t was several references — 

JUDGE COCHERES: He c e r t a i n l y r e f e r r e d t o i t . I 

don't remember him quoting from i t e i t h e r . 

MS. NETTKE: And we don't have i t before us y e t . 
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BY MS. NETTKE: 

Q. And I'm not sure i f you know whether i t ' s been 

published i n a document such as the Pennsylvania B u l l e t i n . 

I t ' s my understanding i t hasn't been, but i t ' s a p o l i c y out 

of the governor's o f f i c e . 

But anyway, I'm going t o show you a document. I 

haven't yet marked i t as an e x h i b i t . 

(Document handed t o witness.) 

Q. But i t ' s from governor's o f f i c e , and a t the top 

i t i n d i c a t e s t h a t i t ' s a press release concerning the 

governor's p o l i c y . And I ' l l give you a minute t o look a t 

i t . But please note t h a t the date a t the end of i t i s 1996, 

the end of the year. 

MS. D'ALFONSO: The bottom l i n e ' s dated October 17th, 

Ms. Nettke. 

MS. NETTKE: That's r i g h t a t the top. 

JUDGE COCHERES: Let's be o f f the record. Let the 

witness s i g n a l when he's ready. 

(Of f - t h e - r e c o r d pause.) 

JUDGE COCHERES: Let's go back on the record. 

BY MS. NETTKE: 

Q. Having reviewed t h a t , Mr. Cassell, and exclusive 

of the f i r s t two paragraphs, but beginning where the 

quo t a t i o n marks s t a r t , the beginning of the t h i r d paragraph, 

"Pennsylvania r a i l r o a d s helped form t h i s n a t i o n , " e t c e t e r a . 
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and following for the rest of the document, do you recognize 

that p o l i c y as the policy that you've been r e f e r r i n g to here 

as the governor 1s policy? 

A. They're not the same verbiage as what I was 

ref e r r i n g to that we have i n d r a f t form as the governor's 

policy. This i s making generalized statements r e f e r r i n g to 

the governor's policy, but t h i s i s not the governor's 

policy. 

Q. This i s not? 

A. Not that I'm aware of. 

Q. Can you elaborate on what the governor's pol i c y 

that you are r e f e r r i n g to i s , what form i t ' s in? 

A. I have a d r a f t form i n f r o n t of me. I do not 

know — 

Q. Does i t have a t i t l e on i t , could you t e l l us? 

MS. D'ALFONSO: He j u s t said i t ' s a d r a f t . 

MR. WYLAND: I'd l i k e to raise an objection as to 

relevance of t h i s l i n e of questioning. I think the 

Department of Transportation has set f o r t h i t s p o l i c y and 

i t s decision and i t s support of the s t i p u l a t i o n . 

Also, Mr. Cassell has t e s t i f i e d that he's taken i n t o 

consideration the governor's policy i n formulating the 

opinion. And unless the Department of Transportation i s 

going to change i t s opinion now, I don't see that we should 

go any further i n terms of exploring the basis f o r the 

0 
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department's d e c i s i o n . 

MR. EATON: Your Honor, I t h i n k I'm going t o j o i n i n 

the o b j e c t i o n , and add t o i t t h a t what seems t o be oc c u r r i n g 

here i s an argument as t o whether a proper standard was 

used. And t h a t ' s an appropriate argument t o make i n 

b r i e f i n g f o l l o w i n g t h i s hearing, but I don't see t h a t 

arguing w i t h the witness i s accomplishing anything. I 

th e r e f o r e o b j e c t . 

MS. D'ALFONSO: And i f I may j o i n i n , i f Ms. Nettke 

would l i k e t o o f f e r testimony t o the con t r a r y , or Mr. Ranck, 

there i s c e r t a i n l y a way t o do t h a t through t h e i r own 

witness, or witnesses, as opposed t o f i g h t i n g w i t h 

Mr. Cassell as t o whether or not the department a c t u a l l y 

complied the statement, or i f i t d i d comply w i t h the basic 

essence of the p o l i c y and the d r a f t d e c i s i o n t r e e . 

MR. RANCK: May I respond. Your Honor? 

JUDGE COCHERES: Well, w a i t . Since I seem t o be 

having a lin e u p on the o b j e c t i o n side here, before I switch 

over t o the defense side, i s there anyone else who wishes t o 

speak? 

(No audible response.) 

JUDGE COCHERES: A l l r i g h t , Mr. Ranck, you've 

volunteered t o go f i r s t . 

MR. RANCK: Okay. A l l I p o i n t out, Your Honor, i s 

t h a t i f i t weren't contained i n the d i r e c t p r i n t e d 

4ft 
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1 testimony, we wouldn't be having t h i s argument. And I t h i n k 

2 we are e n t i t l e d t o know what i n the world t h i s animal i s 

3 t h a t ' s r e f e r r e d t o i n the testimony. 

4 MS. NETTKE: Your Honor, I agree w i t h t h a t . And I 

5 wouldn't even say i t ' s an argument. I've been t r y i n g t o p i n 

6 down what p o l i c y Mr. Cassell meant when he sa i d , we appli e d 

7 the governor's p o l i c y . He's said t h a t several times. I 

8 s i n c e r e l y thought i t was t h i s p o l i c y , I o f f e r e d i t t o him, 

9 and now he says i t ' s not; and t h a t ' s where we are. 

10 JUDGE COCHERES: Okay, I see on page 1 the words 

11 "governor's p o l i c y . " 

12 Look, the man says he used the governor's p o l i c y ; 

13 she's e n t i t l e d t o probe i t . So f a r as I can t e l l , her f i r s t 

14 attempt i n terms of t h i s document, which has not f u l l y been 

15 i d e n t i f i e d f o r the record, and may not be, and t h a t ' s f i n e , 

16 i s not what she thought i t was, and i t ' s not what the 

17 witness was implying. 

18 She's e n t i t l e d t o probe t h a t . She's e n t i t l e d t o t e s t 

19 h i s knowledge of the governor's p o l i c y by presenting him 

20 w i t h t h i s document. And there's nothing improper i n her 

21 cross examination, i n s o f a r as I can t e l l . I t ' s w i t h i n the 

22 scope of d i r e c t . 

23 MS. D'ALFONSO: Your Honor, i f I may, I t h i n k the 

24 problem w i t h using t h i s document i s t h a t these are quotes 

25 from the p o l i c y , perhaps, and the document t h a t i s the 
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p o l i c y looks d i f f e r e n t than t h i s . 

JUDGE COCHERES: Yes. 

MS. D'ALFONSO: And I t h i n k t h a t ' s the problem. Your 

Honor. 

JUDGE COCHERES: Well, f i n e . And i t says "news 

release." This i s p r e t t y obviously a press release. And i f 

she wants t o probe the witness's knowledge of the governor's 

p o l i c y , she's allowed t o , and she's allowed t o use t h i s 

document. 

Please continue, Ms. Nettke. 

BY MS. NETTKE: 

Q. Mr. Cassell, I'm asking you t o help everybody 

here by de s c r i b i n g more f u l l y what i s the p o l i c y t h a t you're 

r e f e r r i n g t o . How i s i t e n t i t l e d ; what does i t contain? I n 

your own words, t e l l us. You have i t i n f r o n t of you. We 

don't have the document i n f r o n t o f us. 

A. The d r a f t i s e n t i t l e d , " J o i n t R a i l s - t o - T r a i l s 

P o l i c y , Department of Transpo r t a t i o n and Department of 

Conservation and Natural Resources." 

Q. Where d i d you ob t a i n t h a t , may I ask? 

(Pause.) 

A. I don't know from what source i t came from. 

Q. Through channels i n the department; would t h a t be 

f a i r ? 

Yes, yes. 

01 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y (717 ) 7 6 1 - 7 1 5 0 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

889 

Q. Would i t be f a i r to say i t ' s the same document I 

j u s t showed you, and you called i t a flow chart; or not? 

A. The governor's policy was something that he 

presented at, i n your press release that you have here, 

which states portions of what i s i n d r a f t form the 

governor's policy. 

Q. But you're saying you have the real thing, the 

real — 

A. No, I have a — 

Q. — d r a f t form i n fr o n t of you. Right? I think 

you said t h a t . 

A. No, I don't have the real thing, I have a d r a f t . 

Q. I'm asking you — I think you did get as far as 

what i t was e n t i t l e d . How does i t d i f f e r from what I've 

ju s t shown you then? I t has additional material; i s that 

i t ? 

A. Yes. 

Q. And do you think you would want t o show your 

document to your counsel so that she can look at i t , and you 

can decide whether you would l i k e to o f f e r i t i n support of 

your testimony that you have referred to the governor's 

policy? 

MS. D'ALFONSO: Your Honor, i t ' s a d r a f t . I f he 

doesn't have the f i n a l version, I don't have a f i n a l version 

i n my possession. I c e r t a i n l y do not intend to o f f e r a 
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d r a f t t h a t Mr. Cassell has brought t o the stand w i t h him, 

other than anything but a d r a f t . I c e r t a i n l y w i l l not 

represent t h a t i t ' s the f i n a l form. 

JUDGE COCHERES: I'm not going t o t e l l you how t o run 

your case, Counselor. I f you don't want t o put i t i n , I'm 

not going t o make you. 

MS. D'ALFONSO: I'm responding t o Ms. Nettke. 

JUDGE COCHERES: I understand. 

BY MS. NETTKE: 

Q. Did you get a chance t o review the document t h a t 

I handed you? 

A. I've scanned i t . 

Q. Does i t set f o r t h the substance of what you 

understand t o be the p o l i c y , whether i n d r a f t form or not? 

A. To a l i m i t e d degree, yes. 

Q. Okay. 

A. I t ' s incomplete. 

Q. I s some of what's i n th e r e , some o f what you're 

saying t h a t the department has looked at? And you j u s t 

t e s t i f i e d you followed the governor's p o l i c y . I don't want 

t o t a l k about t h i s a l l afternoon. Okay? 

A. Uh-huh. 

Q. You followed the governor's p o l i c y as you 

described i t . Did you mean the f l o w chart t h a t you j u s t 

r e f e r r e d to? 

d 
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A. Yes, we used — we d i d n ' t use t h a t flow c h a r t , 

per se. We used the i n f o r m a t i o n t h a t was used t o develop 

t h a t flow chart i n ev a l u a t i n g the Enola Branch. 

Q. So you d i d n ' t r e a l l y evaluate the Enola Branch 

using t h a t flow c h a r t ; d i d you, Mr. Cassell? 

MS. D'ALFONSO: Your Honor, I hate t o be — 

BY MS. NETTKE: 

Q. The answer can be "yes" or "no." 

MS. D'ALFONSO: I t ' s an asked and answered question. 

Your Honor. 

JUDGE COCHERES: Ms. Nettke, I have sustained t h a t 

o b j e c t i o n twice already. Mr. Cassell has explained more 

than once how he came t o h i s de c i s i o n . The o b j e c t i o n i s 

sustained. 

BY MS. NETTKE: 

Q. I bel i e v e you sai d the d e c i s i o n t r e e and flow 

chart are the same t h i n g ; i s t h a t r i g h t ? 

A. That's c o r r e c t . 

Q. I'm going t o show you a copy of a l e t t e r t o me 

from your counsel dated February 3, 1997. 

(Document handed t o witness.) 

A. And I ' l l r e f e r you t o where i t says the d e c i s i o n 

t r e e was not followed verbatim. 

( A t t y . Nettke i n d i c a t i n g on document.) 

Q. I s t h a t correct? 
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A. Yes. 

MS. NETTKE: I f I could have a minute, I want t o see 

i f there's any other t o p i c . 

(Pause.) 

BY MS. NETTKE: 

Q. I s i t your contention t h a t PennDOT, i n e v a l u a t i n g 

what i t needed do i n reaching the agreement submitted here, 

had no o b l i g a t i o n t o do anything, according t o the h i s t o r i c 

p r e s e r v a t i o n laws and regulations? 

MS. D'ALFONSO: Your Honor, t h a t again i s a question 

t h a t was asked by Mr. Ranck and answered, and l i m i t e d i n 

scope of question. 

JUDGE COCHERES: Ms. Nettke? 

BY MS. NETTKE: 

Q. Were you here f o r Ms. B a r r e t t ' s testimony t h i s 

morning? 

A. Yes. 

Q. A f t e r hearing t h a t — w e l l , d i d t h a t testimony 

a f f e c t your t h i n k i n g a t a l l on whether PennDOT has any 

ob l i g a t i o n ? 

MS. D'ALFONSO: Your Honor, I ob j e c t t o the question 

t h a t was asked by Mr. Ranck, answered t o the extent t h a t the 

e f f e c t s o f the consideration of a h i s t o r i c code i n the 106 

process -- I'm embellishing the 106; I s t r i k e t h a t . But the 

consi d e r a t i o n of the h i s t o r i c impacts was something t h a t 
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Mr. Cassell's already answered. 

JUDGE COCHERES: Ms. Nettke, do you agree? 

MS. NETTKE: Do I agree? A l l r i g h t , I agree. I ' l l 

say I do. 

JUDGE COCHERES: Okay. 

MS. NETTKE: I don't agree w i t h the answer, I agree 

i t was answered. I ' l l withdraw i t . 

JUDGE COCHERES: Fine. 

BY MS. NETTKE: 

Q. Are you aware of the proposal t o put a pedestrian 

bridge a t 222? 

A. I'm aware t h a t there was a proposal t o put a 

pedestrian bridge a t 222. 

Q. You are? 

A. I t ' s no longer a proposal t o put a bridge a t 222. 

Q. Why do you say that? 

A. I t ' s not p a r t of the s t i p u l a t i o n . 

Q. I see. You're aware there f o r m e r l y was a 

proposal? 

A. O r i g i n a l l y , I'm aware t h a t F.A.S.T. had proposed 

t o put one there . I n your master p l a n , I was made aware 

yesterday t h a t you were p u t t i n g one i n . 

Q. When you considered, you said you d i d , the 

governor's p o l i c y on pre s e r v a t i o n of bridges f o r t r a i l s w i t h 

regard t o the s t r u c t u r e a t 222, d i d you consider the 

0 
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i n s t a l l a t i o n of a pedestrian bridge as a way i n which t h a t 

crossing could be made f e a s i b l e f o r a t r a i l ? 

A. That's a PennDOT — or i t ' s not a PennDOT 

p r o j e c t . The 22 p r o j e c t i s a Con r a i l p r o j e c t . Conrail w i l l 

remove the s t r u c t u r e , according t o the s t i p u l a t i o n . 

Q. But PennDOT was involved i n reaching the de c i s i o n 

t h a t was a r r i v e d a t t h a t i t would be Conrail who would 

f i n a l l y remove t h a t s t r u c t u r e ; r i g h t ? 

A. That i s c o r r e c t . 

Q. And when you were involved i n t h a t process of 

reaching t h a t d e c i s i o n , d i d you consider the p o s s i b i l i t y of 

a pedestrian bridge? 

A. A pedestrian bridge was discussed as t o whether 

or not one could be put i n i n the f u t u r e . 

Q. And t h a t would have preserved the i n t e r s e c t i o n 

f o r t r a i l use; wouldn't i t , t o do that? 

MS. D'ALFONSO: Your Honor, Mr. Cassell was asked on 

d i r e c t i f the department would cooperate w i t h t r a i l 

operators i n the f u t u r e , i f there i s going t o be a t r a i l , 

f o r the most responsible way t o cross s t a t e roads, and he 

d i d answer "yes." 

MS. NETTKE: Your Honor, I t h i n k i t was a l e g i t i m a t e 

question. 

JUDGE COCHERES: Well, she d i d n ' t make t h a t an 

o b j e c t i o n . I t h i n k i t ' s an i n t e r e s t i n g comment, and I want 

9 
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MS. D'ALFONSO: I'm o b j e c t i n g as t o asked and 

answered on d i r e c t . 

JUDGE COCHERES: I disagree, and the o b j e c t i o n i s 

overruled. 

MR. WYLAND: I would l i k e t o obje c t as t o form, 

simply because the question was i n the past answered about 

whether the s t r u c t u r e of the pedestrian bridge would have 

had some e f f e c t . 

MS. NETTKE: I ' l l withdraw the word "have." 

BY MS. NETTKE: 

Q. The i n s t a l l a t i o n of a pedestrian bridge — 

rephrasing the question — 

JUDGE COCHERES: Fine. 

BY MS. NETTKE: 

Q. — would preserve t h a t i n t e r s e c t i o n , the 

c o n f i g u r a t i o n of t h a t crossing f o r t r a i l use; wouldn't i t ? 

A. I t ' s a t r u e statement. 

MS. NETTKE: No f u r t h e r questions. 

JUDGE COCHERES: I s there any f u r t h e r cross 

examination f o r the witness? 

(No audible response.) 

JUDGE COCHERES: Any r e d i r e c t ? 

MS. D'ALFONSO: Thank you. Your Honor. 

9 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y (717 ) 7 6 1 - 7 1 5 0 



9 

9 

i 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

896 

REDIRECT EXAMINATION 

BY MS. D'ALFONSO: 

Q. Mr. Cassell, are you aware that at one point 

there was a proposal f o r a pedestrian crossing on 222? 

A. Yes, I am. 

Q. Were you not aware that at one point i n the 

distance past that was something that, as part of a highway 

project, the department was w i l l i n g to do? 

A. I t was as I understand the proposal, was that 

the department was w i l l i n g to put i n an abutment so that the 

t r a i l could put i n a bridge at a l a t e r date. 

Q. Was that a more current scenario? Is that the 

only scenario you're f a m i l i a r with? 

A. That's the only scenario that I was f a m i l i a r 

with. 

Q. Mr. Cassell, when looking at the crossings, did 

the department take i n t o consideration the safety of the 

motoring public? 

A. Yes. 

Q. Did the department take i n t o consideration where 

the safety of the motoring public was not s a t i s f i e d by the 

current configurations, whether or not there was any 

miti g a t i o n that could occur at those locations; guide r a i l , 

signage? 

(Pause.) 

4» 
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Q. Did the department — 

A. I missed the f i r s t p a r t of your question. 

Q. Did the department consider m i t i g a t i o n a t 

crossing l o c a t i o n s where the department i s less than 

s a t i s f i e d w i t h the s a f e t y f o r the motoring p u b l i c ? 

A. Yes. 

Q. And when the s a f e t y concerns o f the motoring 

p u b l i c could be met short of removal of the s t r u c t u r e , d i d 

the department agree t h a t the s t r u c t u r e could stay i n place? 

A. That i s c o r r e c t . 

Q. Was there any c o n d i t i o n upon a s t r u c t u r e s t a y i n g 

i n place regarding maintenance? 

A. Yes. 

Q. And what would t h a t c o n d i t i o n have been f o r 

maintenance? 

A. That some p a r t y other than the department take 

the r e s p o n s i b i l i t y f o r f u t u r e maintenance of t h a t s t r u c t u r e . 

Q. Would t h a t p a r t y also have t o be tinder the 

j u r i s d i c t i o n of the PUC? 

A. Yes. 

Q. I s n ' t i t t r u e t h a t the department c o n s i s t e n t l y 

has been l o o k i n g f o r a governmental e n t i t y t o maintain 

s t r u c t u r e s over s t a t e highways since — I ' l l end i t there. 

A. Yes. 

Q. Are those some of the f a c t o r s t h a t the department 
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took i n t o consideration? 

A. Yes. 

Q. Are the s a f e t y concerns consistent w i t h the 

decision tree? 

A, Yes. 

Q, The d r a f t d e c i s i o n t r e e which you've r e f e r r e d to? 

A. Yes. 

Q, There are s a f e t y considerations there? 

A. Yes. 

Q. Do you know whether or not the governor's p o l i c y 

also recognizes p u b l i c safety? 

A. Yes. 

Q. So sa f e t y i s always a consi d e r a t i o n ; correct? 

A. D e f i n i t e l y . 

MS. D'ALFONSO: Nothing f u r t h e r . Thank you. 

Oh, one more. 

JUDGE COCHERES: Go ahead. 

MS. D'ALFONSO: Thank you. 

(Pause.) 

MS. D'ALFONSO: I have nothing else. Thank you. 

JUDGE COCHERES: I see Mr. Ranck wants t o perform 

recross. 

MR. RANCK: Thank you. Your Honor. 

CI 
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RECROSS EXAMINATION 

BY MR. RANCK: 

Q. Mr. Cassell, again, page 2 of your testimony 

t a l k s about the department addressing s a f e t y concerns and 

the governor's p o l i c y on s t r u c t u r e p r e s e r v a t i o n . With 

reference t o the press release from the governor's o f f i c e , 

dated October 17, 1996, I d i r e c t your a t t e n t i o n t o the 

second t o l a s t paragraph on the f i r s t page. 

And I quote: With t h i s new p o l i c y DCNR and PennDOT 

w i l l work together t o determine the p o t e n t i a l f u t u r e use of 

st r u c t u r e s l i k e bridges and tunnels before they are turned 

down when a r a i l l i n e i s abandoned. A j o i n t agency review 

w i l l assure t h a t p u b l i c s a f e t y and s t r u c t u r e maintenance 

concerns w i l l be addressed i n a way t h a t enhances the 

p r o t e c t i o n of s t r u c t u r e s and f u t u r e r e c r e a t i o n a l t r a i l 

developed; end quote. 

Do you see that? 

A. Yes, s i r . 

Q. Would I be i n c o r r e c t i n reading t h a t t o imply 

t h a t p u b l i c s a f e t y and s t r u c t u r e maintenance are on an equal 

f o o t i n g ? 

MR. WYLAND: Objection as t o form. The form o f the 

question i s asking the witness t o i n t e r p r e t the questioners 

reading of the document, which i s the best evidence of i t s 

own contents. 
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MR. RANCK: A l l r i g h t , I ' l l withdraw i t . 

BY MR. RANCK: 

Q. Did you t r e a t p u b l i c s a f e t y and s t r u c t u r e 

maintenance w i t h equal weight i n your consideration when you 

formulated your testimony? 

MS. D'ALFONSO: Your Honor, I would j u s t ask f o r a 

d e f i n i t i o n of "maintenance" i n t h i s question. 

MR. RANCK: I don't know what he means. Judge. He 

brought up the governor's p o l i c y . I'm j u s t asking whether 

he gave equal weight t o p u b l i c s a f e t y and s t r u c t u r e 

maintenance, whatever t h a t means t o him. 

MS. D'ALFONSO: That's f i n e . 

JUDGE COCHERES: That's f a i r . 

THE WITNESS: And the answer would be, yes. 

MS. NETTKE: May I have one more question? 

JUDGE COCHERES: You're e n t i t l e d t o do recross 

examination, and you're not l i m i t e d t o one question, 

Counselor. 

MS. NETTKE: I know; and I never do anyway. 

(Laughter.) 

RECROSS EXAMINATION 

BY MS. NETTKE: 

Q. I s n ' t i t c o r r e c t t h a t your agency decided not t o 

undertake a j o i n t agency review of the Enola Branch, 

pursuant t o the governor's r e c e n t l y issued p o l i c y ? 
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A. We be l i e v e we d i d do a j o i n t --

Q. And t h a t comes from — I ' l l add; t h a t comes from 

the same l e t t e r from your counsel t h a t I showed you. I t ' s 

the f i r s t l i n e i n t h a t l e t t e r . 

(Document handed t o witness.) 

A. I n conclusion, through the r e c e n t l y released 

p o l i c y , the dec i s i o n t r e e was --

Q. I'm asking you about the f i r s t l i n e o f t h a t 

l e t t e r . We do not intend t o undertake a j o i n t agency 

review. Did your counsel a c c u r a t e l y represent the t r u t h ? 

A. Let me see where your f i r s t l i n e i s . 

MS. D'ALFONSO: F i r s t paragraph. 

BY MS. NETTKE: 

Q. F i r s t l i n e of the l e t t e r . Well, maybe the f i r s t 

l i n e responsive. 

A. And i t also says: Pursuant t o the governor's 

r e c e n t l y issued p o l i c y on R a i l s - t o - T r a i l s . 

Q. That's r i g h t . Would you answer my question, 

though? You d i d not undertake a j o i n t agency review; d i d 

you, Mr. Cassell? 

A. We d i d not undertake a j o i n t agency review w i t h 

respect t o the governor's r e c e n t l y issued p o l i c y on R a i l s -

t o - T r a i l s , the formal — 

Q. Right. That's what I asked you. 

A. — d e c i s i o n t r e e . 

O 
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JUDGE COCHERES: Just l e t him f i n i s h the answer. A l l 

r i g h t ? You have c o n s i s t e n t l y , throughout t h i s proceeding, 

been i n t e r r u p t i n g a l l of the witnesses. I don't normally 

allow t h a t , but I appreciate your concerns. But l e t the 

witness answer the question. 

Mr. Cassell? 

THE WITNESS: Well, there's more t o the statement. 

May I see t h a t again? 

(Document handed t o witness.) 

THE WITNESS: We d i d not, as counsel has r e l a t e d t o 

you, undertake a j o i n t agency review w i t h respect t o the 

governor's r e c e n t l y issued p o l i c y on R a i l s - t o - T r a i l s . Which 

means t h a t we d i d not f o r m a l l y go through the dec i s i o n t r e e ; 

because, as you suggested before, the dec i s i o n t r e e was not 

a v a i l a b l e when we were going through a l l the n e g o t i a t i o n s on 

the Enola Branch. 

But e s s e n t i a l l y , we covered a l l the bases of t h a t 

d e c i s i o n t r e e i n the n e g o t i a t i o n s f o r the Enola Branch. And 

th e r e f o r e we d i d n ' t have t o go back and do something t h a t we 

had already done. 

MS. NETTKE: Thank you. Nothing f u r t h e r . 

JUDGE COCHERES: Thank you. 

Ms. D'Alfonso, you can't p o s s i b l y want r e - r e d i r e c t , 

do you? 

MS. D'ALFONSO: Yes, I do. 

o 
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(Laughter.) 

JUDGE COCHERES: Okay. 

FURTHER REDIRECT EXAMINATION 

BY MS. D'ALFONSO: 

Q. Do you r e c a l l whether or not DCNR was present a t 

any of the sessions? 

A. For the ADR, on the Enola Branch? 

Q. Yes. 

A. I bel i e v e they were. 

MS. D'ALFONSO: That's a l l . Thank you. 

JUDGE COCHERES: More questions f o r the witness? 

MS. NETTKE: Your Honor, i n response t o that? 

JUDGE COCHERES: Yes. 

FURTHER RECROSS EXAMINATION 

BY MS. NETTKE: 

Q. We're t a l k i n g about who was present a t the 

mediation sessions; i s t h a t correct? 

JUDGE COCHERES: Yes? 

MR. RANCK: The witness d i d n ' t respond v e r b a l l y . 

MS. NETTKE: The witness d i d n ' t respond. 

JUDGE COCHERES: Oh, I'm so r r y . 

THE WITNESS: Well, I d i d n ' t know she was done asking 

the question. 

BY MS. NETTKE: 

Q. I s t h a t what you mean, the mediation sessions. 
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when you were t a l k i n g about DCNR being — your counsel asked 

i f you were present a t any of the sessions. Are you t a l k i n g 

about the ADR sessions? 

A. Yes. 

Q. And i s t h a t the n e g o t i a t i o n s t h a t you're t a l k i n g 

about? 

A. Yes. 

Q. And without r e f e r r i n g t o anything t h a t was said 

there or done there or concluded t h e r e , F.A.S.T. was present 

al s o ; i s t h a t correct? 

A. That i s c o r r e c t . 

Q. I t ' s also t r u e , i s n ' t i t , t h a t a f t e r the f i r s t 

day of those n e g o t i a t i o n s , F.A.S.T. was no longer involved? 

MS. D'ALFONSO: Your Honor, I'm going t o o b j e c t . I 

j u s t asked i f DCNR was there . I t ' s a simple yes or no 

question. 

JUDGE COCHERES: Well, you have opened the door. I 

don't see t h a t as f a r as Ms. Nettke has gone t h a t she's 

crossed any l i n e s and asked any questions t h a t she's not 

e n t i t l e d t o ask. 

BY MS. NETTKE: 

Q. I s n ' t i t t r u e t h a t a f t e r the f i r s t day, when the 

township takeover proposal came t o l i g h t , F.A.S.T. was no 

longer involved i n those negotiations? 

A. I do not remember. I do not have a l i s t of a l l 
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representatives t h a t were at the session, and I don't 

remember whether or not F.A.S.T. was represented or not. 

Q. You seem t o remember — w e l l , t h a t might be 

argumentative. 

MS. NETTKE: I'm f i n i s h e d . 

JUDGE COCHERES: You're f i n i s h e d ? 

There being no f u r t h e r questions f o r t h i s witness, 

the witness i s excused. 

Thank you f o r coming, s i r . 

(Witness excused.) 

JUDGE COCHERES: Who i s the next volunteer t o put 

witnesses on? 

MR. SALAPA: I only have one witness. 

MS. NETTKE: Mark Wilson i s under some time 

c o n s t r a i n t s , and he's been w a i t i n g a l l morning. 

JUDGE COCHERES: I t h i n k w e ' l l take Ms. Nettke's 

witness. 

MR. SALAPA: Very w e l l . Your Honor. 

MS. NETTKE: Thank you, Your Honor. I ' l l c a l l 

Mark Wilson. 

Whereupon, 

HARK WILSON 

having been duly sworn, t e s t i f i e d as follows: 

JUDGE COCHERES: Please be seated; and good afternoon 

t o you. 
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DIRECT EXAMINATION 

BY MS. NETTKE: 

Q. Mr. Wilson, did you submit some w r i t t e n d i r e c t 

testimony on behalf of F.A.S.T. fo r t h i s proceeding? 

A. Yes, I did. 

Q. And i t ' s now been marked. I t wasn't marked when 

you l a s t saw i t , but i t ' s now been marked as F.A.S.T. 

Statement 4 — and I ' l l show i t t o you — e n t i t l e d Statement 

of Mark Wilson, P.E. 

(Whereupon, the document was marked as 

F.A.S.T. Statement No. 4, with attached 

Exhibits A-Wilson and B-Wilson, f o r 

i d e n t i f i c a t i o n . ) 

(Document handed t o witness.) 

A. I t looks l i k e the one, yes. 

Q. Is that what you submitted? 

A. Yes. 

Q. And would you make any additions or corrections 

to that i f you were asked to submit that today? 

A. No, I wouldn't. 

Q. There's one typographical correction that I would 

bring to your attention, and I'd l i k e to correct i t f o r the 

record. You probably didn't notice i t . I t ' s on page 2, the 

word " t r i a l " should say " t r a i l . " And that's about six lines 

down, and then again ten lines down. Is i t correct that 
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t h a t ought t o say " t r a i l " ? 

A. That's c o r r e c t . And I d i d catch t h a t when I read 

i t . 

MR. ZIELONIS: Your Honor, where was t h a t other one? 

MS. NETTKE: Page 2, ten l i n e s down. 

JUDGE COCHERES: Page 2, l i n e s 6 and 10, 

approximately. 

MR. ZIELONIS: Thank you. 

JUDGE COCHERES: Ms. Nettke, would you continue? 

BY MS. NETTKE: 

Q. There are also some e x h i b i t s t o your testimony. 

One i s e n t i t l e d A-Wilson, Mark Wilson, P.E., c r e d e n t i a l s . 

Do you r e c a l l t hat? 

A. Yes. And t h a t could be updated, but f o r purposes 

of t h i s we can forego t h a t , I t h i n k . 

Q. Well, are your c r e d e n t i a l s s u b s t a n t i a l l y the same 

as they were then? 

A. Much b e t t e r since then. 

(Laughter.) 

Q. And your second e x h i b i t i s c a l l e d B-Wilson, 

Friends of the Atglen Susquehanna T r a i l Bridge Study? I ' l l 

show you the cover page of t h a t . 

A. Yes, I recognize t h a t . 

Q. Okay. That being done, I ' l l make you a v a i l a b l e 

f o r cross examination. 

o 
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JUDGE COCHERES: A l l r i g h t . F.A.S.T. Statement No. 4 

and i t s attached exhibits. Exhibit A-Wilson and B-Wilson, 

are admitted, subject to cross examination and any timely 

motions. 

(Whereupon, the document marked as 

F.A.S.T- Statement No. 4, with attached 

Exhibits A-Wilson and B-Wilson, were 

received in evidence.) 

JUDGE COCHERES: Do I have questions for t h i s 

witness? 

Mr. Salapa. 

MR. SALAPA: Thank you. Your Honor. 

CROSS EXAMINATION 

BY MR. SALAPA: 

Q. Mr. Wilson, i f you could refer t o Exhibit B i n 

your testimony, the bridge inventory. 

A. Okay. 

Q. You have a l i s t of bridges there, and then 

several columns. And the one I'm interested i n i n 

pa r t i c u l a r -- actually, there are two I'm interested i n i n 

pa r t i c u l a r . One says under-clearance. 

A. Yes. 

Q. What i s that a measurement of? 

A. To my recoll e c t i o n -- and t h i s i s only — I can't 

t e l l you d e f i n i t i v e l y , because i t ' s the maximum under-
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clearance of the s t r u c t u r e . 

Q. That's the maximum under-clearance; i s t h a t what 

you're saying? 

A. No, no. I could have taken t h a t from the HRG 

r e p o r t s , because I was using those when I d i d my cursory 

i n s p e c t i o n . I had HRG r e p o r t s , r e p o r t s by another 

c o n s u l t i n g f i r m , w i t h me a t t h a t time. 

Q. So, f o r instance — 

A. So I may have p u l l e d those out o f t h a t r e p o r t and 

then put them i n here as — and you see footnote 3 says t h a t 

the under-clearances are approximate. 

Q. So, f o r instance, i f you take, f o r example, the 

bridge at mile post 11.68, i n Eden Township, Pumping S t a t i o n 

Road, when t h a t says 15 f e e t , 3 inches, t h a t would be from 

the center of the arch? 

A. I can't t e l l you d e f i n i t i v e l y , but t h a t very w e l l 

could be what measurement. I j u s t can't answer t h a t 

a c c u r a t e l y , because I don't remember. 

Q. Let me j u s t see i f I have t h i s s t r a i g h t . You 

don't know whether t h a t ' s the maximum under-clearance or the 

minimum under-clearance? 

A. As opposed t o , what's the other one you would be 

t h i n k i n g of? What's the other clearance you'd be t h i n k i n g 

of? 

Q. Well, i s i t the maximum under-clearance, or would 

0 
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1 i t be the minimum under-clearance? 

2 A. You mean at the edge of lane? 

3 Q. Yes. 

4 A. I can't t e l l you. Honestly, I j u s t don't 

5 remember what i t i s . I could look a t the HRG r e p o r t s or 

6 look a t my o l d notes, but I can't t e l l you. 

7 Q. Do you know then — the next measurement over i s 

8 w i d t h . I s t h a t measured from base o f abutment t o base of 

9 abutment? 

10 A. That's measured, the r a i l bed, measured, the 

11 spanner w a l l s , over t o the g i r d e r s . That's not the roadway 

12 underneath. 

13 Q. That's not the roadway underneath, t h a t i s the 

14 r a i l r o a d r i g h t of way on top? 

15 A. Right. 

16 Q. Okay. Are you aware of an i n s p e c t i o n r e p o r t done 

17 i n November of 1992 on the Martic Forge Bridge? 

18 A. Yes, I d i d the i n s p e c t i o n on t h a t bridge. 

19 Q. You d i d the i n s p e c t i o n on t h a t bridge? 

20 A. Yes. 

21 Q. Do you have a copy of t h a t i n s p e c t i o n r e p o r t i n 

22 f r o n t of you? 

23 A. I don't have i t w i t h me, no, but I'm p r e t t y 

24 f a m i l i a r w i t h i t . 

25 MR. SALAPA: Could I approach the witness. Your 

(ft 
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Honor? 

JUDGE COCHERES: C e r t a i n l y . 

BY MR. SALAPA: 

Q. Could you please look a t the f r o n t cover of t h a t 

and v e r i f y t h a t t h a t i s the i n s p e c t i o n r e p o r t t h a t you did? 

(Document handed t o witness.) 

A. Yes, t h a t ' s i t . 

Q. A l l r i g h t . On page 24 of t h a t i n s p e c t i o n r e p o r t , 

about two t h i r d s of the way down, i t says: Cost of y e a r l y 

maintenance. What i s the amount t h a t you have there? 

A. I put $5,000 per year f o r 30 years. $5,000 a 

year. 

Q. Thank you. 

A. We increased t h a t f o r — 

Q. And what would t h a t be based on, the $5,000 

estimate? 

A. That was probably a seat-of-the-pants estimate a t 

t h a t p o i n t i n time. Kind of an order of magnitude estimate. 

We d i d not run through an a n a l y t i c a l t h i n g i n depth. 

Q. That d i d not include then y e a r l y , or however 

f r e q u e n t l y , inspections of the bridge? 

A. I don't b e l i e v e t h a t i t would have, no. 

Q. That was s t r i c t l y a $5,000 a year t o — 

A. I f I ' d be look i n g a t something l i k e t h a t , i t 

would be, f o r instance, dressing up the b a l l a s t , f i x i n g 
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fence r a i l i n g s , c l e a r i n g and grubbing of brush a t each end 

of the bridge, keeping v e g e t a t i o n o f f the bridge, cleaning 

the beam seats. These are the kind o f thin g s t h a t I 

consider maintenance t h a t the maintenance boys would have t o 

go out and do every year or two years. 

And so, working, doing under the bridges, bridge 

in s p e c t i o n s , and having c e r t a i n costs a v a i l a b l e t o you f o r 

these bridge inspections, you can p r e t t y much sea t - o f - t h e -

pants the number and put i t i n there and say $5,000 a year 

i s a reasonable amount. That's r e a l l y the — 

Q. And t h a t would be t o keep the bridge i n i t s 

e x i s t i n g c o n d i t i o n , as opposed t o upgrading i t s condition? 

A. I don't t h i n k t h a t much thought went i n t o i t , but 

t h a t ' s the i n t e n t . You know, c e r t a i n l y t h a t was the i n t e n t 

of keeping the s t r u c t u r e s so we can maintain i t t o keep i t 

i n i t s current c o n d i t i o n . 

Q. One other t h i n g . Back t o E x h i b i t B. When you 

d i d the in v e n t o r y , d i d you do any measuring as t o s i t e 

distance, roadway w i d t h , shoulder width? 

A. No, we d i d n ' t , because, you have t o understand, 

the purpose of t h i s whole study was not an in-depth s a f e t y 

study. I t was a study done as a cursory i n s p e c t i o n t o 

develop order-of-magnitude costs f o r what i t would take f o r 

a group, whoever t h a t group i s , F.A.S.T. or whatever -- they 

h i r e d me t o do t h a t -- how much i s i t going t o take t o not 
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only maintain t h i s l i n e , but how much i s i t going t o cost 

rehab or r e h a b i l i t a t i o n c e r t a i n s t r u c t u r e s t o b r i n g i t up t o 

a t r a i l use. That was the purpose of i t . 

So, sa f e t y t h i n g s ; no. We d i d n ' t go out there and 

measure s i t e distances, do t r a f f i c s t u d i e s , and t h a t kind of 

t h i n g . 

MR. SALAPA: May I approach the witness again. Your 

Honor? 

JUDGE COCHERES: C e r t a i n l y . 

BY MR. SALAPA: 

Q. I ' d l i k e t o r e f e r you t o your i n s p e c t i o n r e p o r t 

again of the Martic Forge Bridge. 

A. Okay. 

(Document handed t o witness.) 

Q. And on page 26, could you j u s t read the 

h i g h l i g h t e d sentence, beginning: " I f t h i s bridge"? 

A. " I f t h i s bridge i s p r o p e r l y r e h a b i l i t a t e d and 

maintained w i t h only l i g h t v e h i c l e and pedestrian t r a f f i c , 

we f e e l i t ' s remaining l i f e i s no less than 50 years." 

Q. Thank you. What would happen a t the end of the 

remaining l i f e o f t h a t bridge? 

A. What would happen at the end of the remaining 

l i f e ? 

Q. Yes. You're saying t h a t i t had p o s s i b l y a 

remaining l i f e of no less than 50 years. 

9 
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A. Right. 

Q. What happens when i t reaches the end o f t h a t 

remaining l i f e ? 

A. I defin e i t s remaining l i f e as i t standing there 

u n t i l something happens t o the s t r u c t u r e where you can no 

longer use i t . That being a l o c a l i z e d f a i l u r e , or somebody 

in s p e c t i n g the bridge and seeing a member buckled, and you 

say — you close the bridge and say, you can't use i t 

anymore t i l l we f i x i t . 

What I'm saying i s , i f you maintain i t and do a 

minimum r e h a b i l i t a t i o n s , you can t o 50 years without t h a t 

happening. That may happen i n 50 years. I t may not happen 

f o r 100 years; i t may not happen f o r 200. Nobody i s t h a t 

good t o make t h a t assessment. But I'm saying t h a t y o u ' l l 

get 50 years out of t h a t s t r u c t u r e w i t h minimal i n p u t i n t o 

the bridge. 

Q. And a t some p o i n t i n time, though, i s what you're 

saying t h a t the bridge may r e q u i r e some s o r t of s u b s t a n t i a l 

r e h a b i l i t a t i o n ; or i f t h a t i s c o s t - p r o h i b i t i v e , removal of 

the s t r u c t u r e ? 

A. I can guarantee y o u ' l l need major r e h a b i l i t a t i o n 

i f you don't have a program t o maintain i t . Maybe I'm 

t r y i n g — 

Q. Answer my question. I f you reach the p o i n t where 

you've reached the end of the remaining l i f e of the 
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s t r u c t u r e , could i t a t t h a t p o i n t necessitate e i t h e r a major 

r e h a b i l i t a t i o n or removal altogether? 

A. Could be e i t h e r one. 

Q. Could be e i t h e r one. Would you agree w i t h me, i n 

your opinion as a p r o f e s s i o n a l engineer, t h a t no bridge, no 

matter how w e l l constructed, has an i n d e f i n i t e l i f e span? 

A. Nothing w i l l l a s t f o rever. 

Q. And t h a t a t some p o i n t maintenance of an e x i s t i n g 

s t r u c t u r e becomes e i t h e r c o s t - p r o h i b i t i v e or impossible from 

an engineering standpoint? 

A. That's a p r e t t y reasonable statement. I mean, 

a f t e r a whi l e you're going t o lose a se c t i o n and you're 

going t o -- sure. 

Q. Okay. Thank you. 

MR. SALAPA: That's a l l t h a t I have. 

JUDGE COCHERES: Any other questions f o r t h i s 

witness? 

Mr. Wyland. 

CROSS EXAMINATION 

BY MR. WYLAND: 

Q. A l l the work t h a t you d i d w i t h respect t o the 

bridges on t h i s l i n e were based upon cursory inspections on 

your part? 

A. Let me be c l e a r here t h a t there was three — I've 

worked on t h i s l i n e on thr e e d i f f e r e n t instances. One of 
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those instances was a cursory i n s p e c t i o n of a handful of the 

bridges. Those bridges are l i s t e d on the one you j u s t 

r e f e r r e d t o here. 

Q. Okay. Let me — 

A Okay. I s t h a t what you're t a l k i n g about, the 

cursory inspections only? 

Q. Yes. 

A. Okay. 

Q. That p a r t i c u l a r i n s p e c t i o n was done f o r the 

purpose of determining the scope of work needed t o open the 

bridges f o r t r a i l use; i s t h a t r i g h t ? 

A. Again, i t was f o r the purposes of the t r a i l group 

understanding what kind of funding do then need t o get t h i s 

t r a i l open i n a minimum capacity; okay? 

Q. Right. 

A. Okay. Not a — when you say scope of work, t h a t 

means something t o me d i f f e r e n t than i t probably means 

something t o you. Scope of work i s you're c l e a r l y d e f i n i n g 

what you're going t o design and put together out the r e . 

That was never done, and i t has not been done t o t h i s date. 

Q. I n your testimony on page 2, you t a l k about the 

purpose of your study i n t h a t instance was t o determine the 

scope of work needed i n order t o open the bridges f o r t r a i l 

use. 

A. Okay. 
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1 Q. I j u s t wanted t o confirm t h a t the scope of work 

2 t h a t you're t a l k i n g about on page 2 of your testimony, and 

3 t h a t — 

4 A. Okay. 

5 Q. — i t was only focused on opening — 

6 A. Right. 

7 Q. — f o r t r a i l use, and f o r no other extraneous 

8 purposes. 

9 A. And the scope t h a t t h a t s p e c i f i c statement i s 

10 r e f e r r i n g t o i s the scope -- as y o u ' l l see f u r t h e r back 

11 where you have a d e s c r i p t i o n of items i n here as f a r as 

12 c o n s t r u c t i o n work. And these were very, very b r i e f l y 

13 described as what, t o give them an idea of what they're i n 

14 f o r when they would take over t h i s l i n e . 

15 MR. WYLAND: No f u r t h e r questions. 

16 JUDGE COCHERES: I s there any r e d i r e c t f o r the 

17 witness? 

18 MS. NETTKE: No. 

19 JUDGE COCHERES: The witness i s excused. 

20 Thank you f o r coming, s i r . Thank you f o r your 

21 patience, as w e l l , I appreciate i t . 

22 (Witness excused.) 

23 JUDGE COCHERES: Mr. Salapa. 

24 MR. SALAPA: Thank you. Your Honor. 

25 Do you want t o put your witness on? 
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MR. EATON: I'm p e r f e c t l y w i l l i n g t o put Mr. Heebner 

on t o produce the one a d d i t i o n a l e x h i b i t which you have 

pointed t o . I t may be t h a t t h a t would be advisable i n 

advance of Mr. O l i v e r . 

MR. SALAPA: I t doesn't matter. Your Honor. I j u s t 

thought since Mr. Heebner was only going t o be put on f o r 

the purpose of i n t r o d u c i n g the survey, we could l e t him get 

out of here. 

JUDGE COCHERES: Again, i t doesn't matter t o me. I 

have d i r e c t e d t h a t t h a t survey be made a p a r t of the record, 

so I don't have any problem w i t h Mr. Heebner doing i t now. 

MR. SALAPA: Go ahead. 

MR. EATON: Mr. Heebner. 

JUDGE COCHERES: While Mr. Heebner i s t a k i n g the 

stand, I only need remind him t h a t he has already been 

i d e n t i f i e d as a witness and sworn i n , and so he remains 

under oath. 

Let's go o f f the record f o r a second. 

(Discussion o f f the record.) 

JUDGE COCHERES: Let's go back on the record. 

Whereupon, 

ROGER HEEBNER 

having previously been duly sworn, t e s t i f i e d further as 

follows: 

JUDGE COCHERES: Mr. Heebner, you're already under 
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1 oath. Please be seated, and good afternoon t o you. 

2 THE WITNESS: Thanks f o r i n v i t i n g me back. 

3 (Laughter.) 

4 JUDGE COCHERES: You're q u i t e welcome. 

5 DIRECT EXAMINATION 

6 BY MR. EATON: 

7 Q. Mr. Heebner, you have f a m i l i a r i t y , do you not, 

8 w i t h the s t i p u l a t i o n t h a t ' s been entered i n t o between 

9 C o n r a i l and the various townships involved w i t h the Enola 

10 Branch? 

11 A. I do. 

12 Q. With respect t o Conestoga Township, i t became 

13 necessary, d i d i t not, t o subdivide land of Conrail i n order 

14 t o convey a p o r t i o n of t h a t land t o Conestoga Township? 

15 A. That's c o r r e c t . 

16 Q. I n r e c o g n i t i o n of t h a t f a c t , d i d you undertake t o 

17 procure a survey t o e s t a b l i s h the d i v i s i o n l i n e or l i n e s 

18 between t h a t p r o p e r t y t o be conveyed and t h a t t o be r e t a i n e d 

19 by Conrail? 

20 A. I d i d . 

21 Q. And by whom was t h a t survey worked on; and w i l l 

22 you t e l l us approximately when i t was done? 

23 A. Consolidated R a i l Corporation has several 

24 surveying f i r m s under c o n t r a c t and r e t a i n e r t o do work f o r 

25 them a t various areas across t h e i r system. This p a r t i c u l a r 
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area i s an area which normally Erdman-Anthony, i n Camp H i l l , 

does the work. 

As a r e s u l t , I contacted Erdman-Anthony, and they had 

arranged f o r t h e i r c h i e f surveyor t o proceed w i t h the 

pr e p a r a t i o n of a survey d e l i n e a t i n g the parc e l of prop e r t y 

t o be conveyed t o Conestoga Township. 

I i n s t r u c t e d him w i t h several basic parameters of 

what we were attempting t o accomplish; p h y s i c a l 

c h a r a c t e r i s t i c s , t h i n g s t o incl u d e , p o i n t s t o s t a r t and 

stop. 

Q. Has t h a t survey been completed, t o the best of 

your knowledge? 

A. E s s e n t i a l l y , yes. We have prepared a d e s c r i p t i o n 

and plan. I t ' s been stamped, i t ' s been provided t o the 

at t o r n e y representing Conestoga Township. 

From Conrail's standpoint, we be l i e v e i t has been 

completed. I guess there remains the p o s s i b i l i t y t h a t there 

might be s l i g h t changes. 

We had a f i e l d meeting out there w i t h the surveyor, 

w i t h the township, w i t h C o n r a i l , t o look at a l l areas, t a l k 

about p h y s i c a l c h a r a c t e r i s t i c s , and we b e l i e v e the survey 

represents, t o the best of our e f f o r t s , the r e s u l t s of t h a t 

f i e l d meeting and our discussions. 

Q. Now, do you have a copy of the plan drawn from 

t h a t survey? 
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1 A. I do. 

2 MR. EATON: And l e t ' s have t h a t i d e n t i f i e d as Con r a i l 

3 E x h i b i t -- I guess t h i s would be about No. 8. 

4 JUDGE COCHERES: Yes, I t h i n k i t i s . 

5 (Whereupon, the document was marked 

6 as Conrail Exhibit No. 8 for 

7 i d e n t i f i c a t i o n . ) 

8 BY MR. EATON: 

9 Q. Now, t h a t ' s an ex t r a copy t h a t you can p a r t w i t h ; 

10 am I correct? 

11 A. That's c o r r e c t . 

12 MR. EATON: And I ' l l represent t h a t I w i l l c a l l 

13 Erdman-Anthony tomorrow and see whether we can have more 

14 reproduced. However, these are r e l a t i v e l y expensive, and 

15 there are four sheets t o the drawing. 

16 I t h i n k , r e a l l y , only Conestoga i s d i r e c t l y 

n i n t e r e s t e d . 

18 MR. WYLAND: And we have a copy. 

19 MR. EATON: And you have a copy. I w i l l be happy t o 

20 provide two copies f o r the r e p o r t e r , i n a d d i t i o n t o one, 

21 which we w i l l leave w i t h Judge Cocheres. 

22 JUDGE COCHERES: Do i t the other way around, give one 

23 the one t o the r e p o r t e r , and send me one l a t e r . 

24 MR. EATON: Okay. 

25 JUDGE COCHERES: I s there anyone who needs a copy of 
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1 t h i s survey? 

2 MS. NETTKE: Would i t be a v a i l a b l e f o r i n s p e c t i o n a t 

3 someplace i f we wanted t o look a t i t , w i thout running up t o 

4 Conrail i n Harrisburg? 

5 MR. EATON: Well, t h a t ' s where the drawing w i l l be, 

6 i s i n my o f f i c e i n Harrisburg. 

7 MR. WYLAND: Your Honor, i t can be observed and 

8 reviewed, and even copied, a t the Conestoga Township 

9 o f f i c e s . 

10 MS. NETTKE: Thank you. 

n JUDGE COCHERES: Apparently then we only need a copy 

12 f o r me and an e x t r a copy f o r the co u r t r e p o r t e r . I see no 

13 one else t h a t seems t o be i n t e r e s t e d . 

14 MR. EATON: A l l r i g h t . 

15 BY MR. EATON: 

16 Q. Now, w i t h respect t o t h a t drawing, w i l l you t e l l 

17 us what the necessity f o r the s u b d i v i s i o n was? 

18 A. We had o r i g i n a l l y a n t i c i p a t e d conveying the 

19 pro p e r t y i n parcels t o the various m u n i c i p a l i t i e s i n the 

20 f a s h i o n t h a t C o n r a i l normally does. Just reference the 

21 c e n t e r l i n e o f t r a c k r e f e r r i n g t o s t a t i o n s or mile posts 

22 along the t r a c k . 

23 Further discussions revealed t h a t we're going t o have 

24 t o be a l i t t l e more d e t a i l e d ; s p e c i f i c a l l y , t o determine the 

25 end p o i n t , and s p e c i f i c a l l y due t o the f a c t t h a t the 

41 
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1 p r o p e r t y was contiguous t o the Port Road, which remained an 

2 a c t i v e l i n e of Consolidated R a i l Corporation, and the l i n e 

3 between the two needed t o be defined so t h a t Conrail could 

4 r e t a i n ownership on the Port Road while conveying a 

5 completed parcel t o Conestoga Township of the former Enola 

6 Branch. 

7 Q. And does the drawing which has been i d e n t i f i e d 

8 e s t a b l i s h a l i n e separating Conrail's r e t a i n e d land 

9 comprising the Port Road from t h a t which i s t o be conveyed 

10 t o Conestoga Township? 

11 A. Yes, a d e s c r i p t i o n was — or a p l o t was l a i d out 

12 and a d e s c r i p t i o n prepared, t a k i n g , d e s c r i b i n g an area from 

13 Shenks Ferry Road, which I b e l i e v e i s the l a s t crossing on 

14 the a p p l i c a t i o n , up t o a p o i n t t h a t the township and Conrail 

15 have r e f e r r e d t o as approximately Brenner Hollow Road, which 

16 i s west, we s t e r l y of Shenks Ferry Road. 

17 Q. And do you understand whether t h a t i s a p u b l i c 

18 road? 

19 A. I be l i e v e i t i s a p u b l i c road t o the t r a c k s . 

20 Whether, i n f a c t , i t crosses the t r a c k s p r e s e n t l y , I don't 

21 b e l i e v e so. 

22 Q. And can you loc a t e Brenner Hollow Road f o r us i n 

23 r e l a t i o n t o , say. Safe Harbor? 

24 A. I t i s east of Safe Harbor. I t i s between Shenks 

25 Ferry Road and Safe Harbor. 
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Q. And i f I suggested i t was perhaps a mile from 

Safe Harbor, would t h a t be roughly accurate? 

A. I would t h i n k you're i n the v i c i n i t y , yes. 

MR. EATON: With t h a t I o f f e r C o n r ail E x h i b i t No. 8 

i n t o evidence, and I o f f e r an o p p o r t u n i t y f o r anyone here 

t h a t wishes t o examine i t , t o do so, p r i o r t o any cross 

examination. 

I might also a t t h i s time o f f e r i n t o evidence Conrail 

E x h i b i t 7, which was i d e n t i f i e d during the course of an 

adverse witness. 

JUDGE COCHERES: I no longer remember, but I thought 

I had already admitted Conrail E x h i b i t 7. 

MR. EATON: I t h i n k perhaps you d i d , but I had not 

o f f e r e d i t f o r admission. But i n any event, I ' l l o f f e r i t 

now. 

JUDGE COCHERES: I t ' s l i k e t h a t s p a g h e t t i sauce; i t ' s 

i n there. 

(Laughter.) 

JUDGE COCHERES: I am t r o u b l e d by one t h i n g ; and you 

were c a r e f u l t o p o i n t i t out i n your opening statement, 

Mr. Eaton. And t h a t one t h i n g i s t h a t the p o s s i b i l i t y 

e x i s t s — and i t ' s r e a l l y a question d i r e c t e d a t Mr. Wyland 

-- t h a t there may be some c o r r e c t i o n . 

MR. WYLAND: Your Honor, f i r s t of a l l , the 

s t i p u l a t i o n of settlement under co n s i d e r a t i o n by the 
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commission gives a general d e s c r i p t i o n . The purpose of the 

survey was t o n a i l down the various t i n y d e t a i l s of the 

d i v i s i o n and the l i n e drawing. 

Conestoga Township, counsel f o r C o n r a i l , Mr. Heebner 

and the surveyor a l l met on the s i t e and walked the l i n e s . 

And as you can see from reviewing the p l o t , i t ' s a very 

complicated set of jogs. 

The l i n e t h a t was — the new l i n e t h a t was drawn, i n 

f a c t , has a s e r i e s of t w i s t s and tu r n s on i t , too, mostly 

due t o the topography. 

C o n r a i l provided Friends o f the Atglen Susquehanna 

T r a i l , through counsel, a copy of the drawing, which was the 

f i r s t drawing, and h o p e f u l l y the only drawing, perhaps, t h a t 

came out of t h a t f i e l d conference. 

Conestoga Township needs some a d d i t i o n a l time t o go 

over the f i n e p o i n t s of i t ; and Conrail has w e l l noted t h a t 

i n t h a t t h i s was the f i r s t generation of i t , there may be 

some small d e t a i l s t o be worked out. 

But I t h i n k we can p r o f f e r f o r the record t h a t we are 

i n concurrence w i t h C o n rail t h a t t h i s s u b s t a n t i a l l y complies 

w i t h and adds a great l e v e l of d e t a i l t o the general 

d e s c r i p t i o n t h a t ' s before the commission i n the s t i p u l a t i o n 

of settlement. 

We w i l l work d i l i g e n t l y w i t h C o n r ail t o n a i l down the 

l a s t few d e t a i l s on the s p e c i f i c s of the l i n e drawing. And 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

926 

I t h i n k there are only p o s s i b l y two small areas t h a t are i n 

question. And both of those are j u s t r e a l l y whether a l i n e 

should be moved one way or the other w i t h i n several f e e t , 

and I don't t h i n k they represent any s u b s t a n t i a l problem, or 

c e r t a i n l y any reason t h a t should be cause f o r concern here. 

MR. EATON: I can add t o t h a t , i f I might. The 

s t i p u l a t i o n t h a t i s under consideration here would terminate 

the l i m i t e d conveyance a t the western end a t the northern 

l i n e of Brenner Hollow Road. Or, t h a t i s , the northern l i n e 

o f Brenner Hollow Road as extended a t r i g h t angles across 

the r a i l bed property. The survey, however, I t h i n k , goes 

only t o the c e n t e r l i n e o f Brenner Hollow Road as extended 

across the r i g h t of way. 

I f we're going t o be co n s i s t e n t , we're going t o have 

t o modify e i t h e r the s t i p u l a t i o n or the drawing. And we 

have selected the drawing as t h a t which might be more 

reasonably amended. 

Secondly, the s u b d i v i s i o n requirements i n t h i s 

municipal u n i t are those provided by Lancaster County. And 

Lancaster County's s u b d i v i s i o n requirements may have t o be 

complied w i t h here, notwithstanding the somewhat unusual 

nature of the s u b d i v i s i o n which i s under con s i d e r a t i o n . 

The drawings as they p r e s e n t l y e x i s t do now comply i n 

several respects w i t h Lancaster County's planning 

commission's s p e c i f i c requirements; such as, f o r example. 
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showing f o l i a g e , showing topographic e l e v a t i o n s , showing 

approval blocks, and t h a t k i n d of t h i n g . 

So the drawing w i l l have t o be amended t o the extent 

t h a t Lancaster County w i l l r e q u i r e ; which i s not t o say t h a t 

we may not seek a waiver of some requirements. Which, given 

the development of t h i s case, may be pos s i b l e . 

JUDGE COCHERES: Well, my concern i s t h a t the 

s t i p u l a t i o n t h a t i s c u r r e n t l y pending before t h i s commission 

encompasses w i t h i n i t the requirement t h a t a survey be 

completed. And indeed, t h a t ' s what I framed i n my I n t e r i m 

Order No. 6 when I d i r e c t e d t h a t t h a t survey should be 

completed by today. 

MR. EATON: And I represent t o you i t i s complete. 

I ' l l represent t o you t h a t i t i s inaccurate i n some 

respects, and t h e r e f o r e w i l l have t o be modified. But i t i s 

complete as i t stands. 

(Laughter.) 

JUDGE COCHERES: Well, now t h a t you're done 

dancing — 

(Laughter.) 

JUDGE COCHERES: — I can represent t h a t I'm not 

e n t i r e l y s a t i s f i e d w i t h t h a t answer. And what I am more 

concerned about, i n a c o n s t r u c t i v e manner, i s t h a t I have a 

f i n a l i z e d s t i p u l a t i o n , i n c l u d i n g t h i s survey. What I want 

t o know i s the usual question: How long w i l l i t take t o get 
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t o t h a t point? 

MR. EATON: I've had the survey about a week. I t ' s 

been only w i t h i n the l a s t couple of days t h a t I've been able 

t o narrow down what may be the remaining items t o be ironed 

out. 

I f the surveyor i s a v a i l a b l e and cooperative, we 

should be able t o have the m o d i f i c a t i o n s required completed 

w i t h i n , I would t h i n k , a week t o t e n days. 

JUDGE COCHERES: That s t i l l doesn't f u l l y answer the 

question i f you have the hurdle of Mr. Z i e l o n i s ' s c l i e n t t o 

deal w i t h , although, a l b e i t , perhaps a low one. 

MR. EATON: Well, I had thought t h a t I would 

i n v i t e --

JUDGE COCHERES: The hurdle, not h i s c l i e n t . 

(Laughter.) 

MR. EATON: -- a conference among the surveyor, 

Conrail's person responsible f o r r e a l e s t a t e i n the area, 

Mr. Z i e l o n i s , and Mr. Wyland so t h a t we can a l l get our 

recfuirements i n w i t h the hope t h a t they can be met q u i c k l y . 

But I can only say t h a t w h i l e we have been t r y i n g t o 

get t h i s survey f o r , l o , these many weeks, i t ' s been 

a v a i l a b l e only f o r a very short p e r i o d , and there hasn't 

been time t o i r o n out a l l the g l i t c h e s , or even i d e n t i f y a l l 

the g l i t c h e s . 

JUDGE COCHERES: Mr. Z i e l o n i s , do you want t o even 
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dare t o p a r t i c i p a t e i n t h i s conversation, or do you t h i n k 

t h a t s i l e n c e i s golden? 

MR. ZIELONIS: The l a t t e r . Your Honor. 

JUDGE COCHERES: Ex c e l l e n t . 

MR. ZIELONIS: I would say t h a t we're w i l l i n g t o 

cooperate. Your Honor. 

JUDGE COCHERES: I f you had t o say anything, those 

were the words. 

(Laughter.) 

JUDGE COCHERES: What I'm hearing i s t h a t i t ' s going 

t o take a t l e a s t a week t o f i n a l i z e the drawing, t o know 

whether i t ' s going t o take more than t h a t t o meet whatever 

requirements Lancaster County cares t o impose, i s going t o 

take longer. 

I t h i n k I'm going t o impose upon you, Mr. Eaton, as 

the a p p l i c a n t , a requirement t h a t you submit a f i n a l l y 

approved s u b d i v i s i o n plan w i t h i n 30 days. 

MR. EATON: Approved by Lancaster County? 

JUDGE COCHERES: Yes. 

MR. EATON: I can't guarantee completion of review by 

Lancaster County i n s i x months, l e t alone s i x days. I've 

had s u b d i v i s i o n problems i n the past. A l l I can do i s 

represent t h a t we w i l l have submitted w i t h i n a re q u i r e d 

p e r i o d what we understand t o be the requirements. 

JUDGE COCHERES: Why don't you and Mr. Wyland p o i n t 
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out f o r me i n E x h i b i t 6A, which i s your s t i p u l a t i o n , where 

the language on the survey i s . 

MR. EATON: Paragraph 9.1 on page 10. 

JUDGE COCHERES: How i n t e r e s t i n g . I was th e r e . 

MR. EATON: And excuse me; t h a t i s where the 

undertaking i s — yes, okay. Then over on page 11, the l a s t 

paragraph, 9.1: The boundaries i n t h i s paragraph w i l l be 

surveyed a t Conrail's sole expense, and drawn as set f o r t h 

above, t o the mutual s a t i s f a c t i o n of the p a r t i e s . 

But i n a l l honesty. Your Honor, my thought had been 

t h a t county approval of the s u b d i v i s i o n plans was not 

ne c e s s a r i l y antecedent t o determination of the issues before 

you. 

MR. WYLAND: I would agree, and add. Your Honor, t h a t 

we purposely drew paragraph 9.1 t o be a general d e s c r i p t i o n 

of the conveyance, t h i n k i n g t h a t a t any time, independent of 

the approval of the s t i p u l a t i o n , the d e t a i l s of i t remains 

t o be worked out. And I t h i n k they s u b s t a n t i a l l y are. 

JUDGE COCHERES: A l l r i g h t . I agree w i t h your 

ana l y s i s g e n e r a l l y , and I w i l l remove the requirement t h a t 

you have an approved s u b d i v i s i o n plan from Lancaster County, 

because you have not set f o r t h i n your s t i p u l a t i o n t h a t t h a t 

i s a subject t h a t i s necessary f o r agreement between the 

p a r t i e s . 

I am going t o re q u i r e t h a t you have the completed 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



931 

1 survey f i l e d as a l a t e e x h i b i t , E x h i b i t 8A, w i t h i n two weeks 

2 of today. I s t h a t possible? 

3 MR. EATON: Subject t o the a v a i l a b i l i t y of the 

4 surveyor, yes. I'm assuming t h a t h e ' l l make himself 

5 a v a i l a b l e , given the c l i e n t t h a t ' s involved. 

6 JUDGE COCHERES: Let's go o f f the record. 

7 (Discussion o f f the record.) 

8 JUDGE COCHERES: Back on the record. 

9 During our o f f - t h e - r e c o r d discussion, I was persuaded 

10 t o amend some of my e a r l i e r comments and requirements. 

11 We have designated as Conrail E x h i b i t No. 8 a 

12 document t h a t i s going t o be simply submitted today as one 

13 copy f o r the record, the drawing r e f e r r e d t o and i d e n t i f i e d 

14 by Mr. Eaton. 

15 But as p a r t of our discussion both on and o f f the 

16 record, we r e a l i z e d t h a t t h a t document s t i l l needs some 

17 refinement. 

18 To t h a t e x t e n t , I w i l l reserve f o r e n t r y i n t o the 

19 record what I w i l l c a l l Late F i l e d C o n r ail E x h i b i t No. 9. 

20 I t i s t o be, f o r lack of a b e t t e r word, the f i n a l d r a f t of 

21 the survey t h a t i s required t o be completed by the 

22 s t i p u l a t i o n as submitted by the p a r t i e s , and c u r r e n t l y 

23 marked Conrail E x h i b i t 6A. 

24 I t i s my requirement t h a t t h a t document be prepared 

25 and submitted no l a t e r than two weeks from today. Since the 
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court r e p o r t e r w i l l have completed the t r a n s c r i p t , i t should 

be sent t o my o f f i c e w i t h e s s e n t i a l l y three copies. 

And p a r t i e s who contact Mr. Eaton may arrange f o r 

a d d i t i o n a l copies, i f they so de s i r e . I know a copy w i l l , 

of course, be i n hand t o Conestoga Township, because i t 

d i r e c t l y impacts t h a t p o r t i o n of the settlement t h a t i s 

r e l a t e d t o the agreement between Conrail and Conestoga 

Township. 

And I be l i e v e t h a t p r o p e r l y summarizes the changes 

t h a t I have made. I w i l l note f o r the record t h a t I am no 

longer r e q u i r i n g the r a i l r o a d and m u n i c i p a l i t i e s t o produce 

a document t h a t has been approved by the Lancaster County 

planning commission. I have changed my mind on t h a t 

s u b j e c t , because I am persuaded t h a t the s t i p u l a t i o n as 

submitted does not n e c e s s a r i l y contemplate the planning 

commission's a c t i o n ; although u l t i m a t e l y the planning 

commission w i l l be required t o approve a s u b d i v i s i o n plan 

here. 

I would note t h a t t h a t approval process may not be 

completed p r i o r t o any possible a c t i v i t y or approval by t h i s 

commission of the s t i p u l a t i o n t h a t ' s c u r r e n t l y pending. 

Which puts us i n the p o s i t i o n of somebody has t o go f i r s t . 

I'm saying t h a t i f my dec i s i o n and my commission's de c i s i o n 

are t o approve t h i s s t i p u l a t i o n , then we w i l l a t l e a s t have 

t h a t many steps completed, and the p a r t i e s can work on i t 

4» 
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1 from there. 

2 Does anyone disagree w i t h my summary of the events 

3 we've j u s t f i n i s h e d ? 

4 (No audible response.) 

5 JUDGE COCHERES: Fine. 

6 With t h a t a l l being s a i d , have you completed your 

7 d i r e c t examination of Mr. Heebner? 

8 MR. EATON: I have. 

9 JUDGE COCHERES: I s there any cross examination f o r 

10 Mr. Heebner? 

n MR. RANCK: Could I j u s t ask a couple questions? 

12 JUDGE COCHERES: Yes, c e r t a i n l y . 

13 CROSS EXAMINATION 

14 BY MR. RANCK: 

15 Q. Mr. Heebner, can you t e l l us the cost of the 

16 survey t h a t the Judge has j u s t been discussing? 

17 A. No. 

18 Q. You don't know? 

19 A. No idea. I t goes i n t o the bucket t h a t we pay 

20 Erdman-Anthony on. 

21 Q. I s n ' t t h a t p a r t of a budget e n t r y f o r t h i s 

22 p a r t i c u l a r p r o j e c t , the Enola l i n e ? 

23 A. I f a l l t h i n g s are equal, i t probably should have 

24 been, and i t wasn't included. 

25 Q. Well, what i s the budget f o r t h i s abandonment of 

9 
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the Enola l i n e ? 

A. I would guess i f you would t o t a l the d o l l a r s 

included i n the s t i p u l a t i o n , t h a t ' s what i t would be. 

Q. Well, what I'm asking, what do you know from — 

A. I bel i e v e I was asked yesterday, i t was somewhere 

i n the neighborhood of a m i l l i o n and a h a l f d o l l a r s . 

Q. That's j u s t what's being paid out of the 

s t i p u l a t i o n . 

A. Right. 

Q. I'm t a l k i n g about what the t o t a l budget allot m e n t 

f o r — 

A. Well, you'd have t o include the costs of 

Mr. Eaton, the cost of myself. I don't know t h a t t h a t ' s 

been t a b u l a t e d . I know what t h a t d o l l a r i s , and I don't 

t h i n k t h a t C o n r ail knows. I guess they could f i n d i t out i f 

they so chose. 

(Laughter.) 

A. But they haven't t o date. 

Q. Or haven't confided i n you. 

A. Or they haven't confided i n me, t h a t ' s c o r r e c t . 

MR. RANCK: Thank you. 

JUDGE COCHERES: Any a d d i t i o n a l questions? 

(No audible response.) 

JUDGE COCHERES: Once again, Mr. Heebner, you're 

excused. 

(I 
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1 (Witness excused.) 

2 JUDGE COCHERES: Mr. Salapa, I t h i n k the idea of 

3 t a k i n g a break i s an e x c e l l e n t one. Be back i n your seats 

4 a t 4:00. 

5 (Recess.) 

6 JUDGE COCHERES: Let's go back on the record. 

7 Whereupon, 

8 DAVID OLIVER 

3 having been duly sworn, t e s t i f i e d as follows: 

10 JUDGE COCHERES: Please be seated; and good afternoon 

11 t o you. 

12 THE WITNESS: Thank you. 

13 DIRECT EXAMINATION 

14 BY MR. SALAPA: 

15 Q. Could you please s t a t e your name f o r the record, 

16 please? 

17 A. David O l i v e r . 

18 Q. And Mr. O l i v e r , by whom are you employed, and i n 

19 what capacity? 

20 A. Pennsylvania Public U t i l i t y Commission as a c i v i l 

21 engineer. 

22 Q. How long have you held t h a t p o s i t i o n ? 

23 A. Approximately t h i r t e e n years. 

24 Q. Let me d i r e c t your a t t e n t i o n t o a document t h a t 

25 has been marked f o r i d e n t i f i c a t i o n as Statement No. 1. Does 
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t h a t document represent your d i r e c t testimony i n t h i s 

matter? 

A. Yes. 

JUDGE COCHERES: Excuse me. Counselor. Let's c a l l 

t h a t S t a f f Statement No. 1. 

MR. SALAPA: Sorry, Your Honor. 

(Whereupon, the document was marked as 

Commission S t a f f Statement No. 1 f o r 

i d e n t i f i c a t i o n . ) 

BY MR. SALAPA: 

Q. Was t h a t testimony prepared by you or under your 

supervision? 

A. Yes. 

Q. Do you have any changes or m o d i f i c a t i o n s you 

would l i k e t o make t o t h a t statement a t t h i s time? 

A. Yes. We could, on page no. 1. How long have you 

been employed by the — the question i s posed: How long 

have you been employed by the Public U t i l i t y Commission. 

Approximately ten and a h a l f years. We can change t h a t t o 

approximately t h i r t e e n years. 

As you go through the testimony, y o u ' l l have the 

question, when d i d you l a s t v i s i t the s i t e of crossing no. 

1, and consecutively through a l l the crossings. Wherever 

t h a t i s seen, I ' d l i k e t o change the March 30th date t o the 

f a l l o f 1995. 

CI 
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And throughout the e n t i r e p r e - w r i t t e n testimony, 

anywhere where you see "urban design c r i t e r i a , " I ' d l i k e 

t h a t you'd get t h a t changed t o " r u r a l design c r i t e r i a . " 

Q. Thank you. Mr. O l i v e r , w i t h respect t o S t a f f 

Statement No. 1, your d i r e c t testimony, i f I were t o ask you 

the questions t h a t are set f o r t h i n t h a t statement, would 

your answers be the same as are p r e s e n t l y contained i n 

Statement No. 1? 

A. Yes. 

Q. I s the i n f o r m a t i o n contained i n t h a t statement 

t r u e and c o r r e c t t o the best of your knowledge, i n f o r m a t i o n 

and b e l i e f ? 

A. Yes. 

MR. SALAPA: Your Honor, w i t h t h a t I would move f o r 

the admission of S t a f f Statement No. 1 and S t a f f E x h i b i t s , I 

bel i e v e i t ' s 1 through 50, subject t o cross examination. 

JUDGE COCHERES: S t a f f Statement No. 1 and S t a f f 

E x h i b i t s 1 through 50 are admitted subject t o cross 

examination and any t i m e l y motions. 

(Whereupon, the document marked as 

Commission Staff Statement No. 1 was 

received i n evidence.) 

(Whereupon, the documents were marked as 

Commission Staff Exhibit Nos. 1 through 50 

for i d e n t i f i c a t i o n and received i n evidence.) 
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JUDGE COCHERES: I'm pausing f o r j u s t a moment t o 

complete my note-making based on h i s changes t o h i s 

testimony. 

(Pause.) 

JUDGE COCHERES: A l l r i g h t . Who has questions f o r 

t h i s witness? 

MS. D'ALFONSO: I do. 

JUDGE COCHERES: Ms. D'Alfonso. 

CROSS EXAMINATION 

BY MS. D'ALFONSO: 

Q. Good afternoon, Mr. O l i v e r . 

You've el i m i n a t e d some of my questions by changing 

your testimony t o r e f l e c t t h a t i t was r u r a l design c r i t e r i a . 

But I do s t i l l want t o ask you: Are you aware about the 

other c r i t e r i a t h a t Mr. Cassell r e f e r r e d t o , the 

re s u r f a c i n g , r e s t o r a t i o n and r e h a b i l i t a t i o n ? 

A. Not s p e c i f i c a l l y , no. 

Q. Are you aware t h a t i t e x i s t s ? 

A. Would you mean as a p o l i c y w i t h i n the department? 

Q. Well, I mean as found i n the design manual, p a r t 

2, r i g h t a f t e r r u r a l c r i t e r i a . 

A. No. 

Q. I ' d l i k e t o d i r e c t your a t t e n t i o n s p e c i f i c a l l y 

r i g h t now t o crossing 1, i f we may. 

A. Yes. 
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Q. Would you agree w i t h me at t h i s l o c a t i o n t h a t 

there are geographi c a l and manmade c o n s t r a i n t s a t t h a t 

l o c a t i o n and the approaches? 

A. Yes. 

Q. I s the r a i l r o a d s t r u c t u r e consistent w i t h the 

other geographical and manmade c o n s t r a i n t s a t t h a t l o c a t i o n ? 

MR. SALAPA: Objection. Could you c l a r i f y that? 

MS. D'ALFONSO: Sure. 

BY MS. D'ALFONSO: 

Q. The manmade and geographical c o n s t r a i n t s I'm 

r e f e r r i n g t o , concur w i t h me i f you can, would be guide 

r a i l ; i s t h a t true? 

A. Well, there i s guide r a i l t h e r e . 

Q. Okay. Are there u t i l i t y poles a t the edge of the 

r i g h t of way? 

A. Yes. 

Q. Are there fences along the prop e r t y on the 

approaches? 

A. Yes. 

Q. Okay. From your r e c o l l e c t i o n of v i s i t i n g the 

s i t e , would the abutments a t t h a t s t r u c t u r e be i n the same 

r i g h t of way l o c a t i o n — not same r i g h t of way l o c a t i o n , but 

same r i g h t of way area as those u t i l i t y poles and the guide 

r a i l and fences? Except where the spr i n g i s , or the creek, 

on the roadway side. 
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A. They would g e n e r a l l y have approximately the same 

l o n g i t u d i n a l alignment w i t h the roadway. 

Q. Fai r answer; thank you. 

Do you r e c a l l , i s the road a t the r a i l w a y bridge a t 

t h a t crossing painted w i t h a double yellow l i n e ? 

A. Yes. 

Q. What does t h a t i n d i c a t e t o you? 

A. No passing. 

Q. And you reference passing s i g h t distance as a 

concern of the S t a f f a t t h i s l o c a t i o n ? 

A. That's — I included t h a t as p a r t of the 

c r i t e r i a . 

Q. W i l l you agree w i t h me when i t ' s a s t r i p e d double 

yellow l i n e , t h a t would be an i l l e g a l maneuver of the 

d r i v e r ? 

A. Yes. 

Q. Moving from crossing 1, s t r a i g h t down crossing 

14. 

A. Are we doing crossing 14 now? 

Q. Yes, we are going t o crossing 14. 

JUDGE COCHERES: I t ' s page 42. 

BY MS. D'ALFONSO: 

Q. You've recognized as one o f your reasons f o r the 

removal of the s t r u c t u r e t h a t the bridge would prevent any 

proposed highway improvements; i s t h a t correct? 
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A. Yes. 

Q. Would you agree w i t h me t h a t i f the Department of 

Transpo r t a t i o n wanted t o do a highway p r o j e c t there i n the 

f u t u r e , t h a t PennDOT and the Commonwealth has the power of 

eminent domain? 

A. Yes. 

Q. Are you aware of the s a f e t y enhancements t h a t the 

department and i t s s t i p u l a t i o n of settlement proposed before 

the commission today w i t h C o n rail i s agreeable t o s a f e t y 

enhancements at t h i s l o c a t i o n , such as guide r a i l or 

r e p a i r i n g loose stone? 

A. I ' l l j u s t say g e n e r a l l y , yes. 

Q. I s t h a t a good idea? 

A. Yes. 

Q. There are two more crossings t h a t I 'd j u s t l i k e 

t o ask you a few questions about. We can do them together, 

i f you'd l i k e . Crossings 23 and 24; 272 northbound and 

southbound. 

Would you agree w i t h me there at those l o c a t i o n s t h a t 

the shoulder widths and roadway widths of 272 are consistent 

through the s t r u c t u r e as they are on the approaches? 

A. To the best of my r e c o l l e c t i o n , I believe they 

were, except f o r crossing no. 23. I b e l i e v e you got i n t o 

some curbing. 

Q. Pardon me? 
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1 A. I believe there was some curbing i n s i d e the 

2 t u n n e l . 

3 Q. Was t h a t p a r t of the sidewalks and curbings t h a t 

4 Mr. Cassell mentioned t h a t were referenced i n a p r i o r order 

5 o f the commission? 

6 A. That could very w e l l be. 

7 Q. Speaking of p r i o r orders of the commission, would 

8 not the commission or the Public Service — what was i t 

9 before the commission? 

10 A. Public Service Commission. 

11 Q. Thank you. Would they not have had t o approve 

12 the c o n s t r u c t i o n of t h i s roadway under these arches i n the 

13 l a t e s i x t i e s , e a r l y seventies? 

14 A. T h e o r e t i c a l l y , yes. 

15 Q. Would you agree w i t h me t h a t the orders t h a t the 

16 department o f f e r e d as e x h i b i t s would speak f o r themselves? 

17 A. Yes. 

18 Q. And again, here a t crossings 23 and 24, another 

19 one of your concerns would have been t h a t the s t r u c t u r e 

20 would p r o h i b i t any f u t u r e highway p r o j e c t there? Or 

21 proposed improvements t o the roadway; I ' l l quote you 

22 d i r e c t l y . 

23 A. Yes. 

24 Q. Again, would you agree t h a t i f PennDOT wanted t o 

25 do a major p r o j e c t a t 272, i t would f i n d a way t o do so? 

4» 
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1 A. They would have a b e t t e r chance than anybody else 

2 I know o f . 

3 Q. F a i r enough. Thank you. 

4 MS. D'ALFONSO: I have no f u r t h e r questions f o r 

5 Mr. O l i v e r . 

6 JUDGE COCHERES: Mr. Wyland. 

7 CROSS EXAMINATION 

8 BY MR. WYLAND: 

9 Q. Mr. O l i v e r , your testimony seems t o i n d i c a t e t h a t 

10 the crossing s t r u c t u r e s , because they're no longer used f o r 

11 r a i l purposes, g e n e r a l l y should be removed. 

12 Would you agree w i t h me t h a t the removal o f a 

13 s t r u c t u r e c o n s t i t u t e s a permanent way t o a l l e v i a t e concerns 

14 about s a f e t y , as f a r as the users of the roadway are 

15 concerned? 

16 A. Yes. 

17 Q. Would you agree w i t h me t h a t i t ' s also safe, or 

18 i t ' s p o s s i b l e i n general, t o have a r e l a t i v e l y safe crossing 

19 w i t h the s t r u c t u r e i n place i f there are c e r t a i n c o n d i t i o n s 

20 met? 

21 A. You use the term " r e l a t i v e . " I f there's a l o t of 

22 f l e x i b i l i t y t h ere, then I have t o say yes. 

23 Q. Okay. Let's t a l k s p e c i f i c a l l y about the Shenks 

24 Ferry Crossing, the very l a s t one. Are you f a m i l i a r w i t h 

25 t h a t , i n Conestoga Township? I t would be crossing no. 31. 
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1 A. Yes. 

2 Q. Do you recognize t h a t t h a t ' s a seasonal use only 

3 roadway? 

4 A. Yes. 

5 Q. Are you aware of the testimony of Conestoga 

6 Township t h a t t r a f f i c a t t h a t s e c t i o n i s very slow-moving? 

7 A. Yes. 

8 Q. Have you re q u i r e d any m o d i f i c a t i o n s t o the 

9 crossing f o r s a f e t y purposes i n the l a s t three years? 

10 MR. SALAPA: Excuse me. I'm going t o o b j e c t . You, 

11 meaning Mr. O l i v e r p e r s o n a l l y , the commission, or the Bureau 

12 of Transportation and Safety? 

13 MR. WYLAND: I ' l l rephrase the question. 

14 BY MR. WYLAND: 

15 Q. Has the Bureau of Transpor t a t i o n and Safety 

16 recommended any improvements f o r s a f e t y reasons i n the l a s t 

17 three years a t Shenks Ferry Road, f o r s a f e t y reasons? 

18 A. None t h a t I'm aware o f . 

19 Q. Are you aware o f whether the commission has 

20 ordered a t any time i n the l a s t three years any 

21 m o d i f i c a t i o n s of Shenks Ferry Crossing i n the l a s t three 

22 years f o r s a f e t y purposes? 

23 A. None t h a t I'm aware o f . 

24 Q. Are you aware t h a t the s t i p u l a t i o n of settlement 

25 would, i f approved, t u r n over the maintenance 
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r e s p o n s i b i l i t i e s a t some of the crossings t o the townships? 

A. Yes. 

Q. Are you g e n e r a l l y aware t h a t the townships 

involved i n t h i s proceeding maintain miles o f roadways i n 

each o f t h e i r respective townships? 

A. Yes. 

Q. Are you aware of any f a c t s or reasons why the 

townships would not be able t o maintain these crossings i n 

the fu t u r e ? 

A. The only — none from the t e c h n i c a l p o i n t of 

view. 

Q. I n the instance where there's a f a i r l y narrow 

r u r a l township road approaching an e x i s t i n g crossing 

s t r u c t u r e , i s i t a f a i r statement t h a t removal of the 

crossing s t r u c t u r e i t s e l f w i l l not cause any general 

improvement t o the c o n d i t i o n of the roadway before and 

a f t e r , t h a t i s , on e i t h e r side of the crossing? 

I n other words, your p o s i t i o n t h a t the crossing 

s t r u c t u r e should be removed i s a s o l u t i o n only w i t h respect 

t o the very s p e c i f i c l o c a t i o n of the crossing s t r u c t u r e 

i t s e l f ; true? 

A. B a s i c a l l y , yes. 

Q. So i f there are other c o n s t r a i n t s , t h a t i s , the 

narrow nature of the road, those p a r t i c u l a r c o n s t r a i n t s are 

not addressed by the mere removal of a s t r u c t u r e ; i s t h a t 
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true? 

A. Well, g e n e r a l l y , t h a t could be the case. 

Q. Let's t a l k about the Ma r t i c Forge t r e s t l e . Are 

you aware of that? 

A. Yes. 

Q. Has the Bureau of Transportation and Safety a t 

any time i n the l a s t three years recommended any s p e c i f i c 

improvements a t t h a t l o c a t i o n f o r s a f e t y reasons? 

A. No. 

Q. Are you aware of any order of the Public U t i l i t y 

Commission i n the l a s t three years r e q u i r i n g any 

improvements a t t h a t crossing f o r s a f e t y reasons? 

A. No. 

MR. WYLAND: No f u r t h e r questions. 

JUDGE COCHERES: Mr. Eaton. 

CROSS EXAMINATION 

BY MR. EATON: 

Q. Mr. O l i v e r , I want t o i n q u i r e ; I t h i n k I ' l l j u s t 

i n q u i r e about one bridge, t h a t being crossing no. 14, Church 

S t r e e t , i n Q u a r r y v i l l e . 

I s i t f a i r t o say t h a t your recommendation of each 

crossing has been t h a t because there's no f u r t h e r need f o r 

the bridge, a t l e a s t where the bridges are r a i l r o a d bridges, 

t h a t there's no longer a need f o r the bridge and t h a t i t 

should be removed? 

( I 
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MR. SALAPA: I'm going t o o b j e c t , only because 

Mr. Eaton s t a r t e d out saying t h a t he was asking about 

crossing 14, and then said i n general. 

Are we r e f e r r i n g s t r i c t l y t o crossing 14? 

MR. EATON: No, i n general I'm t a l k i n g about 

g e n e r a l l y h i s r e p o r t s w i t h respect t o a l l the crossings. 

Crossing 14 i s one of those; and I w i l l come t o t h a t i n h a l f 

a moment. 

MR. SALAPA: So you're asking, i f I may get f u r t h e r 

Mr. Eaton, you are asking g e n e r a l l y w i t h regard t o h i s 

testimony? 

MR. EATON: Yes. 

BY MR. EATON: 

Q, I s i t a f a i r c o n s t r u c t i o n o f your testimony t h a t , 

at l e a s t where there are r a i l r o a d bridges, t h a t i s , bridges 

f o r m e r l y c a r r y i n g r a i l r o a d l i n e , t h a t you have recommended 

t h a t those be removed? 

A. Well, yes. 

Q. Okay. Have you given any con s i d e r a t i o n t o e i t h e r 

the h i s t o r i c a l or the scenic or picturesque, or even 

engineering features of those s t r u c t u r e s which may be 

considered worthwhile? 

MR. SALAPA: I'm going t o o b j e c t ; only because 

there's nothing i n the question or answers t h a t i n d i c a t e s 

anything about h i s t o r i c or a e s t h e t i c considerations. Nor i s 
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there anything i n Mr. O l i v e r ' s q u a l i f i c a t i o n s t h a t i n d i c a t e 

t h a t he has had any t r a i n i n g or co n t i n u i n g education courses 

i n h i s t o r i c p r e s e r v a t i o n . 

MR. EATON; I understand t h a t . But on the other 

hand, i t seems t o me t h a t i t ' s appropriate t o i n q u i r e 

whether he's considered t h a t f a c t o r , which seems t o have 

been a major f a c t o r i n the minds of some durin g the course 

of t h i s hearing. 

JUDGE COCHERES: I have no problem w i t h the subject 

matter. I'm only amazed a t the person making the i n q u i r y . 

(Laughter.) 

MR. EATON: I take i t t h a t the o b j e c t i o n ' s overruled? 

JUDGE COCHERES: Yes. And my apologies f o r not 

making i t c l e a r f o r the record. 

(Laughter.) 

BY MR. EATON: 

Q. Then I said before t h a t I was going t o t a l k about 

crossing 14. Let's focus on — 

JUDGE COCHERES: Let's get the answer t o the question 

t h a t you posed. 

MR. EATON: Pardon? 

JUDGE COCHERES: Which was: Did you take i n t o 

c o n s i d e r a t i o n — 

MR. EATON: I thought h i s answer was "no." 

THE WITNESS: I don't r e c a l l answering. 
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MR. EATON: I'm sorr y . 

THE WITNESS: But t h a t ' s a good answer, I ' l l accept 

t h a t . 

(Laughter.) 

MR. EATON: Okay. 

BY MR. EATON: 

Q. Now, w i t h respect t o crossing no. 14, i n your 

testimony a t page 43, you were asked t o describe the type of 

s t r u c t u r e a t crossing 14. And you described i t as a stone 

ribbed arch bridge. 

Your photographs don't show the r i b b e d arch 

c o n f i g u r a t i o n t h a t you r e f e r t o ; nor, I must confess, do 

Conrail's photographs. What i s a ribbed arch bridge? 

A. Rather than the i n s i d e surface of the arch, 

having, l e t ' s say, a smooth surface as you would normally 

see i n every other type of concrete or stone arch, t h i n k o f 

i t i n terms of i t having l i k e separate r i n g s t o i t t h a t are 

o f f s e t from each other a t each course. I t ' s somewhat 

staggered. I t ' s f o r the purposes of t a k i n g care of skew. 

Q. And would I be c o r r e c t t h a t these r i b s then would 

appear t o the observer on the highway l e v e l as a c t u a l l y r i b s 

extending across the c e i l i n g , i f you w i l l , of the arch 

above? 

A. Well, I don't know how they would i n t e r p r e t i t . 

That's from the way I was o r i g i n a l l y taught. That's the 
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1 name t h a t was assigned t o t h a t type of s t r u c t u r e . But how 

2 somebody else would i n t e r p r e t i t , I have no idea. 

3 Q. And would i t be t r u e t h a t the clearance from 

4 roadway t o the highest p o i n t of a r i b would be less than the 

5 clearance between the roadway and the space between r i b s ? 

6 (Pause.) 

7 A. That i s , another way t o look at i t , do the r i b s 

8 p r o j e c t from the general c e i l i n g l e v e l of the arch? 

9 A. I f I understand your question c o r r e c t l y , i n a 

10 manner of speaking, yes. 

n Q. Okay. I s t h a t a usual type of construction? 

12 A. No. 

13 Q. Are you aware of s i m i l a r c o n s t r u c t i o n i n a stone 

14 arch bridge i n the immediate Harrisburg v i c i n i t y ? 

15 A. Yes. 

16 Q. And where i s there one l o c a l l y ? 

17 A. I f you go up t o Fishing Creek Road, I believe 

18 where the Harrisburg t o B u f f a l o main l i n e goes up through, I 

19 b e l i e v e there's one up there. 

20 Q. I s t h a t a r a i l r o a d bridge over a highway or over 

21 a stream? 

22 A. No, i t ' s a stream crossing. There aren't t h a t 

23 many around. 

24 Q. A l l r i g h t . I t ' s not unique, but would you agree 

25 w i t h me i t ' s unusual? 

O 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y (717 ) 7 6 1 - 7 1 5 0 



951 

9 

<ft 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Something along those l i n e s . 

Q. Am I c o r r e c t t h a t assign no value t o the 

pre s e r v a t i o n of t h i s unusual stone s t r u c t u r e ? 

A. I wouldn't char a c t e r i z e i t as such. 

Q. Well, how would you charac t e r i z e i t ? I want t o 

be f a i r . 

A. That i t ' s not a consi d e r a t i o n . 

Q. Okay. That's f a i r . 

MR. EATON: That's a l l . 

JUDGE COCHERES: A d d i t i o n a l cross examination? 

MS. NETTKE: I have a couple questions. 

CROSS EXAMINATION 

BY MS. NETTKE: 

Q. I s i t f a i r t o say t h a t , i n a l l the cases where 

you — almost a l l the cases, w i t h one or two exceptions --

where you recommended removing a bridge, you've recommended 

sl o p i n g the embankments two t o one? 

A. Yes. 

Q. I s i t f a i r t o say where you've answered a 

question asking you i f , a f t e r removal, i t could f a c i l i t a t e a 

t r a i l , you've answered, yes, t h a t the embankment being 

sloped — I could read the words; I don't have i t r i g h t here 

— the embankment being sloped could accommodate a t r a i l , 

t h a t people would walk down the embankment and across the 

road and back up? I s t h a t a f a i r c h a r a c t e r i z a t i o n ? 

G 
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1 A. Yes, but I ' d t r e a t i t as being two separate 

2 ideas. 

3 Q. Which i s two separate ideas? 

4 A. I n other words, a two-to-one slope being l i m i t e d 

5 t o simply the idea o f there being a two-to-one slope. Now, 

6 i f you wanted t o incorporated the idea of there being a 

7 t r a i l , then disregard the two-to-one slope suggestion. 

8 I n other words, i n a normal sense — and I don't 

9 t h i n k i t ' s any secret, t h a t f o r t r a i l use, the tendency i s 

io t o have a greater slope. 

n MS. NETTKE: Could I have a minute, please? 

12 JUDGE COCHERES: C e r t a i n l y . 

13 MS. NETTKE: This testimony i s upside down, which 

14 doesn't help. 

15 (Pause.) 

16 BY MS. NETTKE: 

17 Q. Let's look back a t 43, which you were j u s t asked 

18 about; t o be con s i s t e n t , the stone arch, ribbed arch a t 

19 crossing 14. 

20 A. Yes. 

21 Q. Looking a t your testimony, on page 43, f i r s t you 

22 s a i d i t ' s i n f a i r c o n d i t i o n . The next question, what work 

23 should be performed; and you sai d remove and slope back 

24 two-to-one. 

25 Then there's another question asking what formed the 

41 
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basis f o r your recommendation, and you said because there's 

no longer any use f o r the bridge. 

Then the next question i s : I f the bridge i s removed, 

can crossing 14 accommodate t r a i l use? And you said: Yes. 

Sloping of the ea r t h f i l l embankment would provide 

continuous use t o a p o t e n t i a l t r a i l . 

So, are you t e l l i n g us t h a t those questions don't 

f o l l o w i n the order t h a t you answered them, so t h a t we would 

take your l a t e r answer about t r a i l use as r e f e r r i n g t o the 

two-to-one slope? I s t h a t what you're t e l l i n g us? You 

d i d n ' t mean that? 

MR. SALAPA: Objection, Your Honor. I t h i n k he's 

already been asked, and answered t h a t . 

MS. NETTKE: I t h i n k i t c a l l s f o r some c l a r i f i c a t i o n . 

A normal reading of i t would be t h a t he was r e f e r r i n g back 

t o h i s previous answer of s l o p i n g two-to-one. 

MR. SALAPA: Asked and answered, Your Honor. 

JUDGE COCHERES: I t h i n k I ' d r a t h e r have a 

c l a r i f i c a t i o n of the record. Your o b j e c t i o n ' s overruled. 

THE WITNESS: Okay. I f you want t o i n t e r p r e t i t as 

the question and answer's not f o l l o w i n g , I don't have a 

problem w i t h t h a t . But I'm s t i l l saying the same t h i n g , 

t h a t i f i t was simply a matter of e s t a b l i s h i n g a t r a i l , i t ' s 

general knowledge t h a t the slope i s — you know, you're 

g e t t i n g i n t o the f i v e - t o - o n e , six-to-one, and there was even 

0 
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1 a discussion on twelve-to-one, f o r the purpose of t r a i l 

2 usage. And that's, I don't have any problem with that, I 

3 don't have any dispute with i t . I think that's been 

4 established. 

5 BY MS. NETTKE: 

6 Q. Did you take i n t o account then the need fo r a 

7 more gradual slope f o r t r a i l use when you recommended and 

8 formed a conclusion that i t ought to be sloped two-to-one? 

9 A. Yes. 

10 Q. And when you took that i n t o account, then you 

11 l a t e r disregarded that need; didn't you? 

12 A. Well, I think you're doing what I t r i e d to 

13 suggest to you not to do e a r l i e r on, not run the two 

14 subjects together. 

15 I mean, i t ' s my testimony that's what I'm suggesting 

16 to you to view i t as. I f you choose to do i t any other way, 

17 that's up to you, but I ' l l j u s t keep t e l l i n g you the same 

18 thing. 

19 Q. And y o u ' l l stand by your two-to-one as your 

20 recommendation; i s that correct, j u s t for the record? The 

21 recommendations are two-to-one? 

22 A. I n the context that i t ' s presented as. I f you're 

23 t a l k i n g about actually getting involved i n a t r a i l and t r a i l 

24 use, then you would have to say that your five-to-one, s i x -

25 to-one or twelve-to~one slope would be your better slope. 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



9 

9 

i 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

955 

I t would be more p r e f e r r e d ; i t ' s more acceptable. I t ' s 

considered t o be more customary. You're b a s i c a l l y heading 

i n a d i r e c t i o n of those types of standards being established 

f o r t r a i l use. 

Q. I t does sound l i k e your answers t o the questions 

concerning t r a i l use assume t h a t the t r a i l user would i n a l l 

cases go down an embankment and walk across a road and up 

another embankment; i s t h a t f a i r ? 

MR. SALAPA: I'm going t o o b j e c t , only because I 

t h i n k t h a t mischaracterizes the testimony when counsel says 

t h a t t h a t ' s a l l . There are several places i n Mr. O l i v e r ' s 

testimony where he i n d i c a t e s t h a t a pedestrian bridge could 

be constructed. 

BY MS. NETTKE: 

Q. Let's look back a t crossing no. 14 then and be 

s p e c i f i c again. I s i t f a i r t o say t h a t the t h r u s t of your 

testimony there i s t h a t the t r a i l user would walk down the 

embankment on one s i d e , across the road, and up the other 

side? 

A. Generally, I'm s t a t i n g t h a t t h a t ' s one of the 

p o s s i b i l i t i e s . You see, the way t h i s t h i n g would normally 

work i s , depending on the f i n a l d e c i s i o n of the Judge, or 

h i s recommendation t o the commissioners, i t would normally 

r e q u i r e plans t o be submitted. 

At the time of the plan submission -- whatever the 

O 
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case may be. I'm not t r y i n g t o preclude what he may decide 

on. But j u s t as an example. I f he were t o determine t h a t 

t h a t s t r u c t u r e were t o be removed, okay, and the idea of a 

t r a i l i s t o be included, plans would be re q u i r e d , or i n the 

normal sense, required t o come out. And of course, whenever 

you t a l k about c o n s t r u c t i o n plans, there would be the 

d e t a i l s t h a t would be included addressing the question of 

t r a i l use. 

Now, i f any of the p a r t i e s aren't s a t i s f i e d w i t h the 

slopes, maybe there's even some s o r t of switchback 

arrangement. I have no idea what the f i n a l recommendation 

would be i n terms of plans. 

The p a r t i e s of record would have an o p p o r t u n i t y t o 

comment on t h a t . I f any of them o b j e c t t o what i s shown on 

those plans, then, of course, you e i t h e r resolve the 

dispute, or you're back i n here. 

So, as a p r a c t i c a l matter, i t ' s simply j u s t a 

recommendation, and there are other a l t e r n a t i v e s , and there 

w i l l be l o t s o f o p p o r t u n i t i e s i n the f u t u r e t o decide on 

whether you l i k e them or not. The f i n a l plans i s the t h i n g 

you want t o look f o r . 

Q. Well, I do appreciate your explanation, and am 

aware t h a t c o n s t r u c t i o n plans w i l l be done a f t e r an order of 

the commission. 

However, you would agree, wouldn't you, t h a t the 
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1 Judge, before making a dec i s i o n , i s mandated t o consider the 

2 e f f e c t s on the use of t r a i l s i n the commonwealth under the 

3 t r a i l 

4 MR. SALAPA: Your Honor, I'm going t o o b j e c t . I 

5 t h i n k t h a t ' s c a l l i n g f o r a l e g a l conclusion. 

6 JUDGE COCHERES: Ms. Nettke? 

7 MS. NETTKE: I can t r y t o rephrase the question. 

8 JUDGE COCHERES: Fine. 

9 BY MS. NETTKE: 

10 Q. Are you aware t h a t i n the Judge's reaching a 

11 determination, a t the stage where various p a r t i e s are making 

12 recommendations and o f f e r i n g evidence, t h a t the Judge then 

13 needs t o have i n f o r m a t i o n and recommendations before him 

14 concerning t r a i l use, before reaching t h a t conclusion? 

15 MR. SALAPA: I'm going t o ob j e c t again. Your Honor. 

16 I t h i n k the question i s assuming something t h a t may not be 

17 w i t h i n Mr. O l i v e r ' s purview. 

18 MS. NETTKE: Your Honor, i t was i n response t o what 

19 Mr. O l i v e r said. And what he sa i d was a l o t , but i t seemed 

20 t o be saying t h a t Your Honor d i d n ' t need t o consider 

21 c o n f i g u r i n g a crossing f o r possible t r a i l use u n t i l a f t e r an 

22 order of t h i s commission. And I was t r y i n g t o — 

23 MR. SALAPA: Your Honor, I don't see how Mr. O l i v e r 

24 can cross-examined on what Your Honor and the commission may 

25 or may not consider. 
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MS. NETTKE: Well, i f he can't be cross-examined on 

i t , then I can move t o s t r i k e h i s testimony on i t . But he 

d i d t e s t i f y about i t . 

JUDGE COCHERES: I t seems t o me t h a t Mr. O l i v e r has 

presented a ser i e s of s o l u t i o n s somewhat d i f f e r e n t from a l l 

of the other considerations t h a t are pending now. 

I t h i n k , Ms. Nettke, t h a t you are c e r t a i n l y e n t i t l e d 

t o probe those recommendations. 

(Pause.) 

JUDGE COCHERES: I t h i n k I'm j u s t simply going t o 

Overrule the o b j e c t i o n and l e t Ms. Nettke continue. 

BY MS. NETTKE: 

Q. Then you need t o answer. 

A. Let's t r y the question again. 

MS. NETTKE: Can the question be read back? 

JUDGE COCHERES: Yes, i t can be. 

(Whereupon, the court r e p o r t e r read from the record 

as requested.) 

THE WITNESS: Yes. 

BY MS. NETTKE: 

Q. Your recommendation, i n i t s p l a i n words, would 

mean t o me — and w e ' l l look a t crossing 14, where you sai d 

t h a t s l o p i n g o f the ea r t h f i l l embankment would provide 

continuous use t o a p o t e n t i a l t r a i l and also provide an 

access p o i n t f o r emergency services; the p l a i n meaning of 

ii 
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