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DMPLEMENTATION OF ENVIRONMENTAL LAWS BO7

EX PARTE NQO. 55 (SUB-NO. 22A)

IMPLEMENTATION OF ENYIRONMENTAL LAWS

Decided July 19, 1991

Regulations at 49 C.F.R. Paru 1011, 1105, 1106, 1350, 1152 apd 1180 revised with respect to
the Commistion's impkmentaton of viriout caviroamental and encTyy we,

BY THE COMMISSION:
BACKGROUND

In a Notice of Proposed Rulemaking ("NPR*), in Ex Parte No. 55 (Sub-
No. 22A), Implemeruation of Environmenial Lows (not printed), served
March 29, 1990, and published at 55 Fed Reg. 11,973 (1990), we proposed
to revise our regulations implementing the National Environmental Policy
Act ("NEPA®), the Energy Policy and Conservation Act ("EPCA®), and
various other environmental laws to (1) combine those regulations; (2)
revise and clarify the content requirements for environmental and historic
reports; (3) provide for service of environmental reports on various state,
federal, and local agendes; (4) ¢liminate unnecessary requirements; and (5)
reclassify and clarify the types of actions for which environmental and/or
historic reports and analyses are required.

We received comments from 20 parties,! representing government,

! The Council oo Ezviroamental Quality ("CEQ"), the Advisory Council oo Historic
Prescrvation (TAdvisory Coundl® or *ACHP™), the Natioaal Trust for Historic Preservatios
(MNatoand Trust”), the Matoasl Coofervace of Sate Historic Preservation Officers
CNSHPO), the Amociatios of Americas Railrosds ("AAR"), Wiscoosin Central Lid

(continued_ )
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808 INTERSTATE COMMERCE COMMISSION REPORTS

eovirgomental, and railroad interests. A number of commentors endorsed
our objectives.) Railroad interests contend, however, that some of the
proposed procedures would be too burdensome,’ while environmental
interests argue that the proposal does not go far enough!

In March 1991 we furnished an advance copy of the staff draft to CEQ
for its final cormments, pursuant to a specific request from CEQ citing 40
C.F.R. § 15073(a) (CEQ regulations providing for consultation where an
agency decides to revise and clarify its environmental procedures). Our
intent was to complete the consultation process and afford CEQ every
opportuaity for both formal and informal participation. Afier a meeting of
ICC and CEQ staff, CEQ filed additional written commeants in April 1991.
In those comments (which, along with our trapsminial leticr, have been
made part of the formal record in this proceeding) CEQ indicated that the
changes we are making here in response to the parties’ commeénts “will
substantially improve [our] environmental analyses.® At the same time,
CEQ expressed continued reservations about some aspects of the staff
proposal. In issuing this decision we have taken into account all the
coneecrns raised by CEQ and the other parties. .

As discussed below, we are adopting some, but not all, of the
suggestions offered. Our revised requirements will enable us to meet our
responsibilities under NEPA and related laws, including EPCA, the
National Historic Preservation Act ("NHPA'), the Coastal Zope
Management Act ("CZMA”), and the Endangered Spedes Act ("ESAY),
The regulations that we are adopting here will allow applicants, other
interested parties, and our own environmental staff to better identify and

I{—tontinued)
("Wusconsin Ceatral”), Crogs Sound Ferry Services, Inc. ("Cros Sound™), the San Prancisco
Bay Coaservatioe and Developaeat Commissioo ("SFB®), Alabama Power Company & al
{*Alabama Power”), the American Short Line Railrosd Assccistion (FASLES), the Rails to
Trils Conservancy ot al. ("KTC"), the United States Eavironmental Protection Agency
("EPA"), the United States Departmeat of Interior's Natioaal Park Service, the United Seates
Department of Comumeree, the National Occsaic and Atmospheric Administration "NOAA"),
the Regular Common Carrier Coalersace ("RCCC™), Napa Yaley Wine Traia, loc. ("Naps®),
Genemsoe and Wyoming Industries ("Genecsee”), the State of New York Department of State
(NY™), the New York State Deparmment of Eavironmental Conscrvatioa 'NYDECT), and
the Coasnal Siates Orpunization (“Constal States”).

’ch;.meEPA.P&{PO.ndMRmmu.

3 Fg. the Wincongin Ceatral, Genessee, 1nd ASLR comments.

4 Eg. the Natiooa! Trust comments.
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IMPLEMENTATION OF ENVIRONMENTAL LAWS 807

more expeditiously resolve environmental concerns. The revised regulations
are set forth wn the Appendix

GENERAL COMMENTS
1. Notice of Commission Froceedings.

Some of the concerns raised relate to the spedal "Notice of Exemption®
procedures that we require in connection with the class exemption for the
abandonment of "out-of-service” rail lines, developed pursuant to 49 US.C.
§ 10505, See 49 CFR. § 1152.50. CEQ, RTC, aod the National Trust
argue that these procedures do not provide adequate notice and opportunity
for public panidpation. Nonetheless, the courts that have reviewed our
procedures have found that they provide legally sufficent notice and are
consistent with both NEPA and NHPA.'

Moreaver, we believe that these procedures strike a necessary and
reasonable balance between the mandates of the statutes that we administer
and the environmental laws. Section 10505 was emacted as part of
legislation that substantially lessened government regulation of the rail
industry, and it constitutes a broad directive to this agency to ideatify and
carry out further deregulatory initiatives.* The “out-of-service” exemption
is intended to provide more expeditious procedures than the traditional
§ 10903 abandonment process, while ensuring that potential concerns
(including eavironmental concerns) are brought to Light (at an early stage
in the process) and addressed. We believe that our notice of exemption
procedures are an appropriate accommodation that provides for adequate

3 Ntinois Commarce Commission v. JCC, 848 P24 1246, 1258.1261 (D.C.Cir.), cert. demied,
109 S.C 783 (1968) ("IZimois”y, Comnectiaa Trug for Historic Preservadon v. ICC, 841 F2d
473 (28 Gr. 1988) (Connectias Trusr™). Set also Friends of Siera Radroad v. ICC, 881 P24
663, 667668 (b Cir. 1989), core denied, 110 S.CL 1166 (1990) (specifically uphoidiag the
Federal Regiser sotice in Notice of Exemption procsedings as "ieally sufficicat aotice (o all
interested or affected person”)

¢ Section 10505 containk a stroeg Congressional mandate; by its terms (specifically, its
uee of the word “shall”, rather thas “may”) it reaire the Commission to deregulete the rai)
indastry whesever the sxemption criteria are met.  Coagress expectod that *as many ag
pomsbie of the Commitxion's restrictions oo changes ia prices and setvices by rail carriers will
be removed through the wse of § 10505, and that the Commimion will sdopt & policy of
Teviewing carmier actions after the bt t0 correct sbuses of market power.® H.R. Rep. No
1430, 96tk Coog, 1d Sem. 105 (1980).
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g0 INTERSTATE COMMERCE COMMISSION REPORTS

public paridpation, while still allowing unused and/or unnecessary lines to
be abandoned withoul undue regulatory delay and expense.

Nounetheless, we agree that our procedures should be improved in
response to concerns raised in the comments, Therefore, we are expanding
the notice provided in *out-of-service” exemption cases. As discussed infra,
all interested federal state, and local agencies will be consulted and have
input into the development of the environmental record prior to the
initiation of an abandonment cxemption proceeding.” This advance notice,
coupled with our current practice of announcing the EA’s availability in the
Federal Register, as well as service of the EA on all parties and appropriate
agendes, will ensure ample opportunity for full public participation.

Moreover, at CEQ's request, we have decided to do more to alert
ordinary. citizens to these abandonment proposals. Our new rules will
require the applicant, in all abandonment exemption cases (including
individual petitions for exemption), to publish in cach county through which
the line passes a mewspaper potice alerting the public to the proposcd
abandonment, to available reuse alternatives, and to how it may participate
in the ICC procceding.’ We do not believe this new requirement is unduly -
burdensome, particularly since similar (but repeated) newspaper notice is
required by statute for abandonment applications filed under § 10903.

With regard to other types of proccedings, CEQ suggests that we
publish a Federa! Reginter notice in ol cascs in which an eavironmental
assessment ("EA) is prepared, announcing the availability of the EA and
advising the public of the opportunity to raise eavironmental concerns’
We agree and are revising § 1105.10(b) accordingly.

7 However, we #ec 1o reason to make more fundamenml changes 4t this time,

' CEQ suggests that this pubbication fppear three weeks in sdviinee of the Gling of the
sotice of exempbon. However, a requirement for publicstion by 8 specified advance date
could unnecessarily deley Klings at the Commission. I[astead, we will simply require the
ruilrosd to certify that the sewipaper potice has been publithed by the date its potice of
ex=mpoon oF petition for exemption is fiked

* Our practice has boca o publish 23 adveace potice in the Faderw/ Repister for “out-of-
service’ sbandomments, but B 3o publish sdvance nodces for petitions for individual
cxemptions eader 49 US.C § 10505 or applications for sbandonment suthority wnder 49
US.C § 10902, Abo, we have published Federal Repimer notices. snaouncing the svailability
of BAs for eppiications to construct, scquire of operste mil Eaee (see 49 CE.R. § 1150.10(1),
but have aot publiched sotices for eimilar reasactions exempred under 49 CPR § 115091

1n the NPR, we had proposed to publish ka advance sotice i the JOC Reginer for those
proceedings where & Federn/ Repioer sotce i ot published.

T1CCM




DMPLEMENTATION OF ENVIRONMENTAL LAWS 811

Ugrder our new rules, the Commission will include a statement
announcing the availability of the EA and the opportunity to comment in
the Federal Register notices published for applications for authonty to
construd, acquire, or operate rail lines or any combination of these
activities. We will also publisk a Federal Register notice anpouncing the
availability of the EA for any petition for individual exemption that invohves
an action for which an EA is required Bul we see no reason to publish a
Federal Register notice announcing the availability of the EA for
abandonment applications under § 10903, given the extensive acrual notice
that is provided for these proceedings pursuant to 49 U.S.C. § 10904{a)(3).
Insiead, we are modifying the presaribed “notice of intent” that carriers use
in § 10903 cases (sct forth in 49 CFR. § 115221} to include information
on the availability of the EA and the opportunity to participate in the
environmental process.

2. Consideration of Reuse Alternatives.

CEQ, RTC, ACHP, and the National Trust argue that in abandonment
cases we should identify and address all the potential uses to which a right-
of-way might be put cace it is no longer used to provide rail service.® We
believe that the informational function of the covironmental laws is scrved
by our practice of advising the public, through the EA, that appropriate
public use! and trail use? requests can be made.® Beyood that, our

1 We ehouid correct a basic misconception regarding the post-sbendoument approval
provisions of 16 US.C. § 1247(d) (lnterim trails wae ynder the "Trails Act™), and 49 US.C
§ 10906 {public woe condition). These statutes are pct abernariver to abendoament spproval,
& some partics have sugpested.  Rather, they ar¢ poteatial corsaquencer of aa ICC decision
to grunt sbandonment authority. They cannot be applied unlcm asd until we have alresdty
decided to fally relieve the ruil carrier of #s commaon carrier obligation to peovide rail service
on the kne, Therefore, they actually represeat poteatial resser of the right.of-way.

1 Sectiom 10906 (the public uee provision) i 8 postponement mechanism; it provides
time for interested parties to wrrange for the zee of ril right-of-wey for other public
purposct. The Commizon cannot sct the price of otherwise foree the mie of rail property
wader § 10506 Commecticad Trug, supre, B41 P24 at 841, However, o facilitate public ase
of thesy rights-of-wey, we are adding 4 requiresent that raifrosds sceling sbandoament
autbority state whether the right-of-wxy ¥ mitable fof Altzmative public wee wader § 10506
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812 INTERSTATE COMMERCE COMMISSION REPORTS

obligations under the environmental [aws are met by examining the
cavironmental and historic effects of the proposal that is before us, ie., to
ccase afl rail service and remove the track and assodated railroad
structures.®  The proposals that come before us are initiated by
applicants. We are oot & planning agency; the identification and
development of reuse alternatives is the responsibility of state and local
planning agendes, not the ICC." Within the acknowledged Limits of our
statutory power, however, we arc doing what we can to encourage
recrcational or other public use of rail corridors that would otherwise be
abandoned.

3. Consideration of Environmental Record.

CEQ has raised a concern about the completeness of our
environmental review under the Notice of Examption procedures for "out-
of-service” rail lines, Under our current procedures, the railroad first
submits a detailed environmental report. Commission staff (the Section of
Energy and Eanvironment, or ‘SEE") then conducts an independent
investigation and verification of the eavironmental report. We publish a
Federal Register notice inviting environmental comments. SEE prepares an
EA (or, if occessary, & full Environmental Impact Statement, or “EIS7)
addressing the eavironmental implications of the proposed action, We use.
this documentation (together with amy comments thereon) in deciding
whether to ailow the proposed abandonment to proceed under the class
cxemption and whether to impose counditions on its use (including

4(__continued)

1 The ICC cannct tequire *rei-banking” and interirn trail use wrrangements under the
Traik Act. See Nosonal Wildife Federanon v. FCC, 850 P24 654, 696.702 (D.C. Cir. 1968);
Waskingrom Siaw Depe of Game v. ICC, 829 F.23d 877, §75-881 (Sth Ciz. 1988), Connectia
Trug, speda, 841 P24 at 482483, See alwo Presecad v, fCC, 110 S.CL 914, 924 0.8 (1990)
{noting that Section 1247(d) bas bees construcd "=t ot providing federt power to condemn
mlrmdn;hud—wyhrmtnﬂu’).

B cor Goos v. ICC, 911 P24 1253 (mth Cir. lm):CmMﬂmulPldu
483484,

H Lo Sowiery R Co.-Exemprion-Abandonment, 5§ LC.C2 496 (1987), &'d, Goor v.
XOC, spwra,

¥ Sar, eg, Comcord Townstup v. Unitnd Simes, 625 F24 1068, 104 (39 Gir, 1980) (1CC
did 2ot hava 10 sddremt the environrsental effects of alf sspactt of the rail coostraction which
i spproved, sisce permits would have to be obtained from otber agencies for cerin aspects
of the project).
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DMPLEMENTATION OF ENVIRONMENTAL LAWS B13

appropriate eovironmental mitigating conditions). We slay exemptions, or
subject them to appropriate conditions that delay aspects of the transaction,
where pecessary to insure a fully informed dedision on environmental
issues.” However, where there has been a full environmental review and
no environmenial issues have been raised, we have pot considered it
necessary o issue a subsequent Finding of No Significant Impact
("FONSI")." CEQ maintains that we should issue a FONS! where no
environmental issue has been raised, lo show that we have considered the
eavironmental record To allay CEQ's concern, we will do so in all
exemption proceedings. u

Ip its final comments CEQ asks for other, more fundamental changes
in our procedures. Specifically, it suggests that we have the applicant
subrmit an EA, rather than the environmental report (which currently serves
as the starting point for the preparation of a scparate EA by SEE). Then,
according to CEQ, ip the three weeks between the exemption filing and
publication of the Federal Register notice for a particular line, ICC staff
could review and verify the EA and the agency could include a FONSI
(where appropriate) in the notice of the filing,

We believe this radical dungc could bamper a full and mformcd
consideration of environmental issues. CEQ’s approach would actually
reduce the time we have to resolve environmental issues. CEQ assumes
that we would be able to issue a substantive decision addressing
environmental concerns 20 days after a notice of excmption ts filed.
However, the Commission currently issues only a procedural Federal
Register notice at that time. SEE continues to investigate and asscss

' When ao emvironmenial icue Aas been raised—cither by the milroad, by the public, or
by SEE—wt hive pometimes allowed sa exemption to become effective for a line before we
mmmm(mmnmmhwd)mmzmmmmmmm
fot & sxy hrw pot beesy met).

17 Simiarly, for pedtions for individul erempton, after we make & preliminary
determination that s exsmption request hat merit, we publich 8 Federa/ Repizer notice
describing the reqoest and patng that the exemption will bacome effective in 30 days if no
pelitions for Ry or recoooderation or offens of financial esisapce are made. If an
environmental mrue i rused, we isue o subsequent decition resclving it before allowing any
actions t0 be taken that would have the exvironmental effects at wswe. However, if so
enviroamental (or otber iwse) i raived, the cremption bocomes cffective automatically,
without a further decition or aotica.

B To eccomplish thic, we are deleputing initial anthocity to iswe PONSIs in all
ecxempaon caes to the Director of the Office of Proceedings.

7TLCC
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814 INTERSTATE COMMERCE COMMISSION REPORTS

environmental issues after publication.  An EA containing SEE's
tccommendations is nol made available until five days after the Federa/
Register notice. Typically, we do not decide whether to deny the usc of the
out-of-service exemption for a particular ling, or 1o impose conditions upon
its use (including any appropriste cavironmental conditions), until shortly
before the effective date of the exemplion (which is at least 30 days afier
the Federal Register publication).

Moreover, the public’s opportunity 1o provide commeants would be less
meaningful under CEQ's proposal  Currently, the public has the
opportunity to comment oo both the ralroad’s environmental report and
SEE’s recommendatiops in the separate EA before the Commission issues
a further decision addressing any substanrive issues raiscd in the case. But
it appears that there would be Do advance notce of SEE's
recommendations under CEQ's approach. Rather, an EA prepared by the
railroad would contain only the arlroad’s analysis of the eavironmental
issues (as verified by SEE).

CEQ's proposal stems from its concern that the eovironmental review
in an out-of-service exemption case is post hoc and that the decision on the
underlying action has already been made. That is not so. The revocation
procedures that are built into our out-of-service exemption procedures (and
now our FONSI publication procedures as well) ensure that no decision is
made regarding a carrier’s ability to proceed under the class exemption
until we have considered the coviroomental implications. Accordingly,
CEQ's notion that all environmental analysis should be completed prior to
publication of the Federa! Reginter notice bas been squarely rejected by the
courts.” I sum, we are satisfied that our current procedures work well
and we sce no reason to make fundamental alterations to them.

" RTC objects to our proposal to delegate to the Director of the Office
of Transportation Apalysic (pow the Office of Economics, due to an
intervening internal reorganization) the authority to (1) sign memoranda of
agreement with the Advisory Coundl” (2) render initial decisions o
requests to waive requircments contained in these environmental rules; and
(3) reject enviroamental repocts that do oot comply with the rules.

B [imois Commerce, supra; Connecticur Thag, ipra.
’Ade!iMhmﬂmﬁbﬁmt&Ad{Pm

the Comminton oo mersuret 1o avoid of mitigate the effects of 4 Comminton-suthorivzed
% g histors .
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MPLEMENTATION OF ENVIRONMENTAL LAWS LS

The practice of dclegaling appropriate adminisirative and procedural
functions is well-established®  Morcover, these delegations will be
benefiqal, because they will expedite the consideration and resolution of
environmental and historic preservation matters. This is not 2 delegation
of full discretion, however. The delegated autbority is to be used only for
procedural matters, and only in a manner that is consistent with established
Commission policy; all other issues should be referred to the Commission
for resolution. Moreover, appeals (o the Commission will be available as
of right. Finally, since SEE is the unit with the expertise in these marters,
we have decided to delegate some of these functions directly to the Chief
of SEE, rather than to the Director of the Office of Economics.

4. Waiver FProvisions.

CEQ, ACHP, and the Natiooal Trust are concerned about the breadth
of the proposed waiver provisions for individual proceedings. We cannot
*waive® our responsibilities under the various eovironmental laws. Rather,
the waiver provisions are intended merely to coable tailoring the
environmental analysis to the specific circumstances at band, and to give us
flexibility in applying our own internal procedures.®

S. Cost-Benefit Analysis.

Genessee and Napa argue that we have not adequately considered the
cost, particularly to short-line railroads, of complying with the rule changes,
or alternatives which might minimize the cconomic impact on small
entities.” As we explained in the NPR, some aspects of our proposal,

n To a large extent, the delegations proposed here imvolve 80 mare than the processing
function of checking to see that the crviroamecatal rules have boen properly invoked and
setting enviroamental revicw into motiag. They are similar t0 delegations that we brve made
in the past. Sew 49 CF.R. §4 10117 and 10118,

B Por exampie, we might reclassify, waive or otherwise modify the requirements for
individual proceedings. Bven though e action would generally require oely an EA, we might
decide that the probability of significant impacts i high eacugh to warmant an FIS
Alternatively, i a rail constraction cose, a8 spplicant could seek to demanstrate that en EA
(ruther thas an EIS) would be mufficieat, or that all or part of the customary §-month
prefiling period should be waived.

B St aiso the comments of ASLR.

TLCCH



816 INTERSTATE COMMERCE COMMISSION REPORTS

such as the elimination of a separate ¢ovironmental notice, are dearly
beneficdal to the railroads. Moreover, the overall impact on railroads of the
additional requirements (ie, more consultation with other agenaes,
broader dissemination of eovironmental reports and increased historic
information) should oot be significant. Our acw requircments are similar
to what SEE and the eavironmenlal agendes already request informally.
Thus, while the initia/ cost of preparing a more detailed eavironmental
report may be higher, they may aot be much higher than the witimare costs
have been in the past. Including a the outset the sort of information that
has been found useful and reliable in the past should bencfit all concerned.
Indeed, the expedited action that will be made possibie by having more
complete environmental information up front should permit applicants to
realize the economic benefits of their proposed actioas sooner.

Alabama Power suggests that we apply a cost-benefit analysis to our
covironmenta) requirements, and that studies should be undertaken and/or
mitigation measures imposed only if it is clear that the benefits would
exceed the costs. While we are sympatbetic 10 Alabama Power’s concerns,
we cannot forego an enviroomental review (or the supporting materials that
we need from the railroad) simply because the cost would be high™
Moreover, performing an economic asalysis first could significantly delay
individual proccedings. However, we can certainly take costs into.account
in deciding among eovironmentally different aiternatives, or determining
"appropriate mitigation measures. See 40 CFR. § 150223, If the railroad
demonstrates that the cost of an altermative (or 3 mitigation option)
outweighs its benefits,® we can select a less costly alternative or mitigation
measure.

"6. Supplementing the Enviroamental Analysis.
Alabama Power suggests that we provide for an EA (o be

supplemented with a limited EIS cxamining only the area in which a
proposed major federal action could significantly affect the quality of the

* Whery it would be cxvemsively contly to deveiop tite-specific information, a raitrosd
eould sepply information based on theoreticonl spproaches of reacarch methodd geoerully
-mzztﬂhmduﬂﬁ:mnity. See 40 CPR § 130222

‘The reilroads are free o comenent (JuR B any other interested party) oa any
mitigation propasals discussed in the EA or FIS, o proposed by other partiet.

TLCCH
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MPLEMENTATION OF ENVIRONMENTAL LAWS 817

human environment. This is not appropriate; NEPA requires an EIS on
the entire proposal if there is a reasonable possibility that the proposal
could have significant environmental impacts. Where an EIS is prepared,
though, the scoping process should be used to identify the significant
coviroamental issucs deserving of study and those that are insignificant,
thereby narrowing the scope of the EIS. 40 CFR. §§ 1500.4(g) and
1501.7.® Where an EA (rather than a full EIS) is appropriate, a
supplemental EA can be prepared to address concerns raised in response
to the original EA.

7. Third Party Consultants.

At Alabama Power’s suggestion, we will modify the rules to expressly
provide that (1) railroads may use third-party consultants™ and (2) the
environmental reporting requirements will be supplanted where a railroad
cngages a consultant who is approved by SEE and works under SEE's
direction and supervision. In such a case, the third-party consultant must
act on behalf of the Commission, working under SEE's direction to collect
the environmental information that is aceded and to compile it into a draft
FA or EIS, which is then submitted to SEE for its final review and
approval® The applicant railroad may participate in the selection process,
as well as in the subsequent preparation of eavirommental documents
However, to avoid any impermissible conflict of interest (i.e., esscatially any
financial or other interest in the outcome of the railroad-sponsored
project), the railroad may not be responsible for the selection or control of
independent contractors, We encourage the use of third-party consultants
because they expedite and faclitate eavironmental analysis.

¥ Impects are to be addreascd in the EIS in accordance with their significance. 40
CFR § 150220)

7 The CPQ ruics permit third-party consultanty, see 40 CP.R_ § 1506.5(¢), and applicants
have wsed them in Commistion procesdings in the past

’Mmﬂbempahthmquﬂh;mnihmdimﬁwmmmmm
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B13 NTERSTATE COMMERCE COMMISSION REPORTS

COMMENTS ON SPECIFIC PROVISIONS
L. Pupose (Section 1105.1}.

We bave deleted the separate EPCA requirements now codified at 49
CFR. Part 1106 and iacorporated them into the more general
environmental regulations. Section 11051 of our rules reflects the
expanded scope of the environmental regulations.

2. Information and Assistance (Section 1105.3).

Contrary to RTC's fears, this proposed provision is pot - -aat to
restrict the assistance SEE will provide. To clanify our inteat, th.  f rule
states that SEE will provide information and assistance *regarding, . - rules
and the Commission's environmental 2nd historic review process.® Aliso, we
note that SEE can be contacted for the names and addresses of appropriate
federal and state agencies.

3. Definitions (Section 1105.4).

RTC complains that our proposed definition of “environmental
- assessment” does not conform preciscly to that of CEQ in 40 CFR.
§ 1508.9. While our wording may not be exactly the same, it is adequate
to couvey that the EA is the documentation prepared by the agency to
address all applicable eavironmental concerns when an EIS is noc necded.

*" 4. Determinative Criteria (Section 1105.5).

. RTC and Cross Sound disagree that *{a] finding that a service or
transactios is not within the ICCs jurisdiction does not require an
caviropmental analysis.* However, NEPA only requires federal agencies 1o
consider the environmental consequences “in [a] recommendation or report
on major federal actions significantly affecting the quality of the human

7LCCH




MPLEMENTATION OF ENVIRONMENTAL LAWS 819

covironment.” 42 U.S.C. § 4332(2)(C) (empbasis added).” The agency
cannot (and does not) take any action, either to authorize or prevent an
aclvily, when it finds that the matter is pot within its jurisdiction.™
Congress could not have intended for an agency to review any aspect of a
matter over which the agency lacks jurisdiction.”

Similarly, we are not required to consider the environmental effects of
trails use under 16 U.S.C. § 1247(d), or offers of Gnancial assistance under
49 US.C. § 10905, because we do oot make a decision to take a
discretionary action in those situations. Rather, our issuance of authority
under those two statutory provisions is nothing more than a ministerial act
showing that a statutory right, already conferred by Congress, has been.duly
invoked.®

Additionally, the enviroumental laws do oot apply to abandonment
proposals submitted under the special provisions of the Regional Rail
Reorganization Act of 1973, as amended by the Northeast Rail Service Act
of 1981 ("NERSA"), because no discretionary Commission action is involved
in those cases.® See 45 U.S.C. § 791 (explicitly providing that NEPA does
not apply to any action taken under authority of this chapter).® Finally,
no abandonment analysis is necessary for abandonments that are authorized
by a bankruptcy court, or transfers of rail lines under plans of

P (EQ defives “major federal actions® to ¢mbrace: pew and contipuing activities,
including protects and programs entirely or partly financed, aaxisted, conducted, regulated or
zpproved by federal ageacick, ocw or revised agency fules, regulaticat, plang, policies or
procedures; apd tegilacive propasal. 40 CR.R. § 150818

% By cootrast, there s & federal action whers we prant cxemption authority under
§ 10505, 1o such casex, we cxercise our jursdiction by maXing 8 discretiondry dctermination
that the proposal meets the criteria of § 10505, Accordingly, the enviroamental lrwe apply.

¥ Thu, for exmple, & determination 1Bat 8 particular track segment @ & ‘spur,
industrial, team, oswitching or side” track outside our sbandoament and acquikition
jurisdicton, pursuast to 49 US.C § 10907(b), would not trigger NEPA ot NHPA review.

B Goar v. ICC, apra.

B NERSA reqres the Commission to grant a Conrxil abandonment application, without
exxmination, waless 18 offer of financial assictance s made. Ser 45 US.C § M40)X3) Ex
Parte No. 419, WMMNERSA(MWM).MWE
1581

M RTC recites the note following 45 US.C. § T91: 'Nothm;mth:ude"'ﬂuﬂlﬂen
the application of [NEPA] o actioas of the Commission.” That aote does act implicate, or
take precedeact over, the specific Ratutory provision making NEPA inxpplicable o NERSA
shandonments. ’
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reorganization, because our function is merely advisory. See 11 US.C.
&% 1166, 1170 and 1172,

5. Classificarion of Actions (Seaion 1105.6).

We proposed to categorize actions according to their potential for
environmental effect, using three classifications: (1) those classes of actions
that generally have significant environmental impacts and thus would
generally require preparation of an EIS, (2) those that may have a
significant cavironmental impact and thus would require an EA, and (3)
those whose environmental effects are ordinarily insignificant and thus
require - avironmental documentation.  For any activities not included -
in ome he three categories, we had originally proposed that no
caviron: ...al documentation would normally be prepared.

In 1zeir commeats, CEQ, RTC, and the Natioual Trust point out that
the CEQ rules, at 40 CF.R, § 1501.4(b), call for an EA where an EIS is
not required and there is no categorical exclusion from the NEPA
documentation requirements. Therefore, we are modifying our ruke to
require an environmental report and an EA for any action not specifically
listed in §3 1105.6(a) (activities requiring an EIS) or 1105.6(c) (categorically
exciyded activities).

CEQ and Cross-Sound object to the categorical exclusion of water
carrier licensing under 49 US.C. § 10922, We have reconsidered our
position that all water carrer licensing ordinarily should be exempt from
all environmental review. As discussed below, we will continue to classify
certain types of water carrier licenses as proposals that normally require an
EA. However, we generally will not require environmental documentation
for the types of water carrier licensing that rarely, if ecver, bave
eovironmental consequences. '

The Commission’s junsdiction over water carriers is set out in 49
US.C. §§ 10541-10544. Under § 10542, the Commission lacks jurisdiction
over commodities in bulk that (1) are cumied without wrappens or
containers; (2) are received or delivered by the carrier without
transportation mark or count; and/or (3) are liquid cargoes in tank vessels.
(Thete statutory exemptions embrace over 95% of the water carrier traffic
that would otherwise be subject to our regulation.) With respect to this
exempt bulk water transportation, as well as any other water transportation
over which we lack jurisdiction, the agency takes no acticn that would
trigger NEPA's requirements. See Cross-Sound Ferry Services, Inc. v. ICC,
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934 F.2d 327 (D.C. Cir. 1991) (agency decision finding certain water carrier
services 1o be those of an exempt ferry under 49 U.S.C. § 10544(a)(4) is oot
agency action for purposes of the envircamental laws).

Most of the water carrier cases that do come before us are applications
under 49 US.C. § 10922 for authority to transport general commodities as
a common or contract carrier throughout the inland waterway system or on
spedfic bodies of water. Although these applications are couched in broad
terms, they generally involve only occasional or minor movemeats of (roa-
bulk) commodities that are too large to move over the highways or are not
well suited to or served by rail ransportation. For example, a carrier that
normally transports exempt traffic may oa:a.uonally seck authority to make
shipments of noo-exzmpt transportauon in order to better serve cn.sung
customers. Alternatively, a carrier may seek to substitute contract carriage
for common carriage or to replace ICC-regulated intermodal service for
FMC-regulated port-to-port service. Such applications generally do not
significantly change a carrier’s method of operations. Rather, they usually
result only in minor differences in the number and kinds of commodities
being carried, with little or no potential for significant eaviroomental
consequences.

Where a proposal involves a new operation, however, or is a request
for authority to operate on a newly developed waterway, the licensing
proceeding may result in potentially significant environmentat impacts. By
anew operation, we mean one that will add a significant aumber of barges
10 the inland waterway system requiring the addition of towing capadity.
We are not speaking here of the more typical licensing proceeding mvolving
adding a few barges or partial bargeloads 1o existing tows. New operations
would also include introducing service 10 a new waterway that has had no
previous traffic or the commencement of & new service that jis not
statutorily exempt. We will classify these types of licenses as actions that
normally require environmental review.

Additionally, we aow believe that it would be inappropriate to have a
calegorical exclusion for § 10922 water carrier licenses that involve the
transportation of hazardous materials. Clearly there are identifiable risks
to the envirooment from transporting hazardous materials. The best
methods of handling such materials, and the best means of avoiding or
minimizing the environmental barm associated with any accidents involving
such materials, must be considered before licensing any such operations.

Witk the exception of the categories we bave identified here, most
water carrier cases that come before us under 49 US.C. § 10922 have
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virtually no potential for environmental impacts. Where a request for
authority would oot significantly affect a carrier's method of operations and
does not ipvolve hazardous materials, the covironmental ¢ffears ordinarily
arc insignificant, Accordingly, we believe that there is no need for routine
enviroamental review of these proposals (except for the categories we have
now identified), although we can (and will) conduct an environmental
analysis if it would be appropriate in a particular case.

RTC further objects to the categorical exclusion of proposals to
discoptinue rail freight service under 49 US.C. § 10903. NYDEC also
argues that discontinuance of freight service proposals, as well as rate
proceedings involving recyclable commoditics, should be subjected to
eavironmental review. Because a discontinuance may result in diversion of
traffic to other lines or modes, with potentially significant ¢avironmental
impacts, we agree that there should be an environmental review of
proposals to discontinue rail service (except for discontinuances under
modified certificates  issued under 49 CFR. § 115021% and
discontinuances of trackage rights where the affected fine will continue to
be operated™). On the other hand, we do not think that there needs to
be routine environmental analysis for rate proceedings that happen to
involve a recyciable commodity. Should an individual proceeding involving
rates oo recyclable commodities have significant potential eaviroamental
impacts, we can and will conduct an enviroamental review,

Cross Sound asks that § 11056(b)(5) be expanded, substituting
*policymaking” prmahngs for "policy statements.” We believe that the
present wording is clearer and more appropriate. To the extent we might
make policy in an individual case, rather than in a proceeding of general
apphicability, our decisionsheuld be based on the situation at hand. We are
not precluded from thoroughly reconsidering that policy, or its applicability
lodxﬁ'crmgntuanons,:fmdwh:nwemmﬁontedmﬁxdﬂcnng
situations. Therefore, we need not, and should not, burden dowm an

B )odified certifictes, which spply to operations over previcutly-abendoncd lines which
bave boest eoquired by & State, proscat & special oate.  Usder the terms of ¢ modified
centificats, an operator bat a0 soqualified right 1o terminate service over the line oo 60 days'
wotion. Ser 49 CFR § 115024, Because ao snafysit or decition—@aking i ivobvod, we find
that NEPA does aot epply. Ser Goos, apra.

B s pach cases, thery pracrally i merely & change in Operators without resulting
cavironmcndal impactt.
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individual case by postulating and analyzing varying potential situations that
bear no relation to the proposed action that is before us.

CEQ, EPA and RTC ask for an explict statement in the rules that we
will conduct an environmental analysis for a normally excluded action when
appropriate. Section 1105.6(d) was intended to provide that flexibility.
Because this was not clear to all parties, we are adding clarifying language
to the proposed rule.

6. Environmental Reports (Section 1103.7).

Genessee, Napa, and ASLR suggesdt that we omit (or minimize)
environmental reporting for smaller carriers, particularly in abandonmeant
cases. We cannot do so. NEPA applies to cvery abandonment proposal
brought before us, and we must obtain adequate information for our
analysis. Moreover, any abandonment can have significant eavironmental
consequences, even if the line has carried little or no traific, because of the
potentislly disruptive effects of salvage operations. However, the nature
and degree of environmental impacts are highly dependent on the location
and terrain iovolved. Therefore, the waiver provisions can be used to
modify otherwise applicable reporting requirements where there is little
potential for significant eavironmental impacts” We note that if a
particular requirement is not applicable, the railroad need only explain why
the requirement does not apply.

For notices of abandonment exemption under 49 CFR. § 11525,
AAR asks that we require only 10, rather than 20, days’ advance filing of
th¢ environmental report on the state cearinghouse. The Office of
Management and Budget has established, however, that state clearinghouses
should have 60 days to comment on federal projects. Reducing the advance
noticc as AAR proposcs would mean that the state clearinghouse’s
comments would not be due until the date the notice of exemption is
scheduled to become effective, ie, 50 days after the filing of the notice of
exemption. Accordingly, we will adhere to the 20-day advance notice
requirement.

n [n addition, we note that we arc deleting =8 uanccessary the curreat requirement that
railronds Ao serve & special eaviroamental notice oo & designated etate ageacy. This sotce
wut merely a form jeer imviting mteresied permons 10 sdidress eovironmeatal issucs; it
provided no specific informatog sbout the proposed action.
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We proposed to require distribution of the eavironmental report to the
state clearinghouse, the state EPA, and any other agendes that have becn
coasulted in the preparation of the report® RTC asks that the reports be
sent directly to (unspecified) iocal, regicnal and state environmental,
recreation, park and transporiation agencies as well This request is overly
broad; withour a list of specfic entities, there would be no way for a
railroad to determine whether it has served all appropriate agencies.
However, to facilitaie local awareness, we will add to the list of entitics that
must receive the cnvironmental report the head of each county (or
comparable political entity including any Indian teservation) through which
the line goes. We will also place the U.S. Soil Conservation Service (which
belps railroads analyze the effect of their proposals om prime agricultural
land) and the National Park Service (which plays an important role in
promoting the conversion of railroad nghts-of-way to recreation and
conservation use) oa the list of agendies to receive a copy.

AAR objects to our proposal to require railroads to furnish the
responses of the agencies they have contacted (cither by attaching a copy
of the written responses of preparing summaries of the oral responpses).
AAR maintains that this is unduly burdensome for the railroads and that
the Commission should contact the agendes in question for information oo
areas in which the railroads have no unique knowledge or expertise.

We recognize that this consultation requirement could delay filings with
the ICC, and that in some cases it would be faster to have the agendies
which have been notified forward their comments directly to the
Commission. However, we belicve that this advance consultation process
is the best means of ensuring meaningful input from other agencies into the
development of the environmental record, thereby improving the quality of
the environmeatal record significantly. Morcover, we believe it will shortea
the overall regulatory process, by avoiding the procedural delays we have
been experiencing with these cases at the Commission, and/or the need to
mposccondmomuponomreguhtmyapprm]&,whmhmto delay the
transaction indefinitely while the environmental process is completed and
eavironmental issues resolved

Generally, maxpcdthemformaxmrcqum:dtobceuhcrrcadﬂy
gvailable to the railroads or casily obtainable by consultation with other

¥ The state public scrvics commission Also receives Botices of abaodoament proposals,
under 49 CF.R § 1152.50(d). '
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agendes.” Morcover, as noted above, where a reporung requirement is
not applicable to a proposal, the railroad should so stale and briefly explain
why. Where a railroad has made reasonable efforts to obtain required
information but has been unable to do so, it need only inform us of its
efforts. :

The Commission does not have suffident resources to assume the
entire burden of contacting all of the necessary agendes for all of the site-
specific information that is needed for meaningful environmental reviews.
We sce nothing unreasonable about placing the initial responsibility upon
the carrier secking our approval for its proposal In short, it seems to us
that the approach sci out in the proposal will streamlise and improve the
environmental review process without unduly burdening the railroads.
Accordingly, we are adopting the reporting requircments as proposed, with
only minor changes.

To insure that the reporting requirements do not become burdensome,
we will only require the applicant to briefly summarize the oral responses
of the agencies contacted. We are substituting the word "reasonable” (the
traditional language used to describe alternatives) for *viable® in the second
sentence of § 1105.7(e)(1), as CEQ requests.

AAR correctly points out that the energy reporting requirement in
§ 1105.7(c)(4)(1) pertains to the transportation of cncrgy resources.
Information regarding the effects on the corsumption of encrgy resources
is covered by other provisions of §% (¢)(4). To avoid needless repetition,
the information on overall energy efficiency called for by § 1105.7(e)(4)(i1)
need not be supplied if it would duplicate more detailed information
provided in response to § 1105.7(e)(4)(iv} (i.e if the thresholds triggering
that provision are met).

" We also agree with some of the suggested modifications in the
reporting on air emissions, ozone depleting materials, noise, and safety.
Specifically, we are changing the threshold level in proposed
§ 1105.7(e)}(5)()(C) to average traffic levels and modifying § 1105.7(¢}(5)(1)
to require an applicant to quantify the anticipated “effect on® air emissions
(if the thresholds are met), as AAR suggested. We are granting EPA's
request for lower thresholds on air quality reporting in esvironmentally
sensitive arcas, Le, where a class | or ponattainment area under the Clean

* We do not intend for railroads to cooduct expensive udics where it & unlikely that
there will be significant eovironmental impects.
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Air Aa is affected  See § 1105.7(e)(S)L). We are darifying
§ 1105.7(e)(5)(iii), regarding information oa chloroflurocarbons and ozonc
depletion materials, at the request of AAR and Alabama Power. We arc
incorporating EPA’s suggested changes in the wording of the noise
reporung provision, in § 1105.7(¢)(6). Finally, we are clarifying that
§ 11075(c){T)(iii) apphies oaly to known hazardous waste sites, as Alabama
Power requested.

AAR has criticized the public bealth and safety reporting requirements
in § 1105.7(e)(7). Under NEPA we arc obligated to consider potential
safety problems (including information on hazardous materials), however,
and the railroads are in a position to provide known information on these
issues.

We are clarifying the water quality provision, as Alabama Power has
suggested, to state that applicants can contact either EPA or a designated
state agency if they are not sure if a permit under § 402 of the Clean Water
Aa is required.  Finmally, we agree with Alabama Power that
§ 1105.7(e)}(11)(v), involving additional reporting for rail construction cases,
should only apply when the applicable thresholds in §# 1105.7(¢)(4), (5) or
(6) are met.

7. Historic Review (Section 1105.8).

The NHPA applies to proposals to abandon a rail line under $§ 10903
ot 10505, and to acquire rail property through a sale or merger uader
§% 10901, 10910, 11343 or 10505, It requires the Commission to consult
with the appropriate state historic preservation officer(s) ("SHPOs") (and
other interesied parties) to identify historic properties, determine if they
will be adversely affected, and, if so, consider appropriate mitigation. The
Commission processes 200-300 cases & year that require an historic review.
(Most railroad property is at least 50 years old, which makes it poteatially
historic.)

In the NPR we obterved that the historic consultation process has been
unduly burdensome and not particularly efficacious in ICC procecdings, 2nd
we asked for comments oo bow 10 harmonize the NHPA objectives and
Commeree Act. AAR and Wisconsin Central agree that the NHPA process
often is unduly burdensome. Indced, AAR stated that in many cases the
time and money spent to comply with NHPA have far exceeded that
expended on the actual liccosing activity. Moceover, the NHPA process has
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injected considerable uncertainty into the business activities regulated by
the Commission, by delaying indefinitely the disposition of rail property.
Both AAR and Wisconsin Central describe cases where the NHPA process
has dragged on for years.

To expedite the historic review process, we will conlinue to set
reasonable time limits for our consultation with SHPOs and the Advisory
Cound] in individual cases, We also will terminate (or move to the next
stage of) the process where a SHPO or the Advisory Coundil declines to
participate in a timely manner or “sleeps on its rights.”

We agree with AAR that we should not let the NHPA process delay
cases beyond the statutory deadlines set by Congress for railroad
abandonment cascs in 49 US.C. § 10904 (Le, a maximum of 330 days).”
Both the plain language of § 10904 and its legislative history make clear
that Congress intended for railroads to be able to dispose of their property
expeditiously, and by a date centain. Therefore, in the future any delaying
conditions that we impose under NHPA in rail sbendonment cases will not
exiend beyond the 330-day statutory time period for abandonment

proceedings, unless modified or carlier removed !

We do not think it would be workable or productive to e.subh.sh
uniform time deadlines for the various stages of NHPA rcview, as AAR
and Wisconsin Central suggest. The time nceded to complete the NHPA
process varies from case to case, and what is too long for one proceeding
may not be long enough for another, Similarly, we sec no practical way to
alleviate the parties’ concern about the lack of uniformity in working with
the SHPOs in the various states.® To some extent the process must vary
to account for the fact that each case is different.

“ In the past we have impased cooditions that continue uatil the NHPA process is
terminated. The result has been that in some cases the NHPA review has gooe on for years
after we hewe approved the mderfying transaction.

' AAR het supgreed that we further Hmit the historic review process to out internal
time deadlines (Le, 60 duys to decide potice of exxmpton cased and 4 moaths for most line
sales). That s oot alwrys possibic or practical. See, g, Minoty, sipra, 848 P2d at 1258-1260,

© We heve worked bard in recest years to reach a ressoeable accommodation of
eaviroemental end trassportation programs and to tailor our particular regulatory prograsms
to the NEPA and NHFPA procem. The relationthip between our toviroamental staff and
many SHPOx is improving. SHPOw are becoming more fxmiliar with our programs and with
what they can reascasbly erpect
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AAR complains that the NHPA process “routincly sweeps up afl
structures (and sometimes entire lines) * * * without real regard (o their
true historic significance.” It asserts, for example, that plainly ordinary
bridges have often been caught up in the NHPA process ¢ven though their
nos-unique pature is shown by the fact that there may be a half-dozen
virtually identical bridges on a short streich of line.

We agree that the NHPA review process should be minimized where
there is no reason to believe that significant historic properties would be
affeced, and focused instead on the actions most likely to affect historic
property. Toward those ends we are adopting expanded informational
requirements that will apply to those classes of actions which raise historic
preservation concerns (lo give SHPOs and other interested parties more
information up front),® but not to those classes of transactions which
rarely affect historic properties. The latier incjude: (1) the sale, lease or
transfer of rail lines for continued rail operations where there are no plans
to dispose of or alter properties subjeat to the ICC's jurisdiction that are
50 years old or older; (2) the sale, lease, or transfer of property between
corporate affiliates, (3) a trackage rights arrangemeant, common use of rail
terminals, common ¢ontrol through stock ownership, or similar action that
will not substantially change the level of maintenance of railroad properties;
and (4) a rulemaking, policy statement, declaratory order, waiver of
procedural requirement, ot rate or classification proceeding® These
changes should streamline and significantly improve the NHPA process.

Where historic property is involved, our ability to protect it is very
limited. Despite the broad scope of the ACHP regulatioas (which
encompass all property in the vidinity), we can impose historic preservation
conditions only to the exeat the particular property is owned by the

< These rovised requirements are the product of consultations with both ACHP and
NSHPO. Both agencies’ comments submitted (n thi€ proceeding geaerally support our
expanded informationsl requirements

“ Only the National Trust cbjects to these exceptions.  ACHF does not object in
principle 1o our codification of these mutually-developed exceptioon. 1o its Jupe 1990
comments oa the NPR, ACHP stated thet it “would be willing to eater into * * * &
programmatic agreement [PMOA'] for the{se] emeptioos.”

Osir ftaff seit 2 proposcd PMOA containing the exceptons 1o ACHP for its review, but
wt have not received a forina! response. (o 4 follow-up letter dated November 1, 1990, our
safl sdvived ACHP that if we did wot receive & formal responae within the pext 20 days, we
voaid take its dlence a consent to the inctuzion of these exreptions in cur rules. Siace we
howve roctived 8o retponse, we think it i appropriste 10 sdopt the exoeptions ot this time,
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applicant carrier” and has a sufficient ncxus to the proposal under
review.®  Morcover, even where the property is subjet to our
conditioning authority, we do not have the power to force a railroad to sell
(or donate) its property, or impose a restrictive covenant upon the deed, as
a condition to obtaining abandoameant or acquisition authority. Nor can we
deny ICC approval of a transaction solely on the ground that it would
adversely affect bistoric resources. Thus, as a practical marter,
documentation of the historic resources invoived in the proposal under
review (before they are altered or removed) is the only form of
nonconsensual mitigation available to us.

RTC, ACHP, and the National Trust argue that our authority is zot so
narrow. But any attempt to either preclude or foree & railroad to sell (or
donatc) property for a non-rail purpose, as a condition to obtaining
abandonment or acquisition authority, would plainly constitute an
unauthorized laking under the Fifth Amendment” We lack the statutory
power to require a railroad to sell a right-of-way for any purpose other than
continued rail service under 49 US.C. §§ 10905, 10910 or (in limited
drcumstances) 113434

In any event, it is well established that we need only make a rcasonablc
accommodation of environmental and transportation concerns, and are not
required to elevate environmental matters above concerns related to our

Bymmp.wmnam«hnm:pmfeeotlqumummm
property. We coukd act, ts ¢ practical matter, enforce mitigation mearures on propeny i
which the nilrosd spplicast bas no kegal isterest The ruitroad might pot even be sbic o
cbtain accem to the private propernty of otherx

™ For an adequatz nexus, the property must be part of the transaction before u aod
bear some relation o the ansportatios purposcs of Gur regulstory authority. As Wiscoasin
Ceatral points out, property that i ocither used nor useful for ruifrond purposes is wrcelly
not within our regulstory ambit. Thut, cach sarelated property peocrally would pot be within
the scope of an NHPA coadition that we

7 Ses, Nollan v. California Coanal Commission, 483 U.S. K25 (1967) (requirement that
beach froat property cwners allow the pablic to crom their besch 26 & condition of obtaining
2 permit 1o rebuild their homes violated the Takings Clawze). Ser alm Railroad Comm's v.
Eagern Texas RR, 264 US 79, &5 (19U), Srooky Scanion Co. v. Raikoad Comm® of -
Louisigna, 751 US. 396, ¥5 (1520} (reilroads bave & constitutions! right to retricve their
property where rail service i 80 loager required by aa overriding public interest, or to be
coxapersatedd for the denial of that right).

“ Comnectic Trus, agpra, 841 F.2d 12 452-83. Sae alw Cheicago & North Fenern Trang.
Co. v. Unized Sumes, S8 F 24 1043, 1049 (b i), cove. dioniad, 435 US. 1009 (1978). Accord,
Cicago & North Weaen Transp. Co. v. United Suases, 627 F2d M, 97 (1580),
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regulatory mission.” ACHP asks that we nevertheless encourage
applicants to advertise historic properties for sale or donation for historic
preservation. We do 50 here. However, our conditioning power is limited
to requining appropriate documentation of historic railroad property.

AAR proposes that the historic report submitied with each case be
presumed (o constirute adequate documentation under NHPA absent a
strong showing that more is required. Wisconsin Central complains that
documentation can be extremely costly, and requests that we provide
funding for NHPA compliance.

We lack the resources to allocate funds for NHPA compliance.
However, in determining the level of documentation required, we Jook both
at the need that has been showm in the particular case and the costs
involved. It may be that the information provided under our new reporting
requirements will copstitute appropriate documentation in some cases, but
we cannot simply presume so. We will coatinue to decide documentation
questions based on the record of each proceeding.

ACHP asks that we amend § 1105.8(a) to provide for historic reports
in rail freight discontinuance cases under 49 US.C. § 10903, This is not
necessary since, as discussed above, we have decded to require full
cn\&r%nmcmﬂ reports (including the historic report) in discostinuance
cases.

AAR asks that we clarify that the historic report can be submitted with
the filing. ‘While the report may be submitted at the time of filing, there
are good reasons to file it 60 days in advance where possible. Advance
filing allows for timely completion of the NHPA process without regulatory
stays or delaying conditions.

AAR and Wisconsin Central suggest that we permit (1) alternate maps
initead of the US. Geological Survey ("USGS®) topographic map specified
in § 1105.8(d)(1) and (2) either color or black and white photographs under
section 1105.8(d)(3)). ACHP has advised our eavironmental staff that it
does not object to these changes. Accordingly, we will allow any good
quality photographs and aiternate maps, provided the maps are to scale and
show the buildings and other structures in the vicnity of the proposed

® Commecticu Trust, sipra, 841 F2d ut 484. See Vamon: Yowket Nucieawr Power Corp.
v. NRDC, 435 US. 519 (1978).

B Teis wmoric review should take into sccoust ssy poteatial neglect of hitwonc
propertics, & cotcern rumed by the National Trost
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action. To insure that the photos provide useful information, we wall also
require that they be photographic prints made directly from negatives, not
photocopies of such priats.”

AAR suggests amending § 1105.8{d}(6) to (1) apply only to structures
50 years old or older and (2) require parties requesting copies of drawings
(or other documents in the railroad’s possession) to pay the cost of
reproduction. These changes are unnecessary. The rule applies only to
structures ‘found to be historic,” which, by definition, usually means
structures that are at least 50 years old. Moreover, it requires only a "bnief
summary of documents.” I the railroad is asked to provide copies of a
large number of documents, it can seek reprodudion costs from the
requestor.

AAR and Wisconsin Ceatral complain that railroads do oot always
have the information to respond to § 11058(d)(7).¥ ACHP, op the other
hand, argues that the proposed rule does not go far enough, and that we
should require information on both archeological resources and “other
previously unknown historic properties® in the project area, Our final rule
addresses both concerns. We request information on previously unknown
historic properties, but only to the extent it is readily available information
in the railroad’s possession; there is no need for a railroad to rescarch
these matters by hiring a professional historian or architest,

AAR claims that it could be extremely burdensome for railroads to
provide the description of ‘subsurface ground disturbance or 6II° or
environmental conditions that might affect the archeological recovery of
resources, as required by § 1105.8(d)(8). Our intent is only to reguire some
indication (based on the readily available information in the railroad’s
possession) of the presence and extent of ground disturbance in the vicinity
of the proposal.

We reecived varizd opinioas regarding our proposal to require railroad
applicants 1o provide information, and consult with appropriate officals,
about the area surrounding their proposals. ACHP and NSHPO gencrally
support these expanded requirements. AAR and Alabama Power arguc
that it is inconsistent to require mformation about the surrounding area if

3t Color photas in particuler 30 80t photocopy well,

2 That secticn requires the appiicent to’ express an opinion on whether the property
tacets the criteris for listing on the Naticoal Register for Historic Places, #od whetber there
i 1 liketibood of archeoiopall resources i the project area
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we lack mitigation powers over praperty thal s oot iovolved in the
praposal.

We sec a distincion between informational requirements and use of
our conditioning power. We clearly have jurisdiction over the railroad
applicant, the party charged with providing this information. Moreover, we
view reasonable reporting requiremeats for the surrounding area as an
appropriale accommodation of transportation and historic preservation
concerns, sincs the ACHP regulations encompass property in the vidnity
of the proposed action. Providing the SHPOs (and other interested parties)
with reasonable information about the swrrounding area up front should
speed up and improve the historic review process, without being unduly
burdensome for the railroad.

Proposed § 1105.8(d)(9)~providing for a SHPO to request limited
additional information regarding specific non-railroad owned properties
adjacent to the right-of-way, within 30 days after receiving the historic
report®—c¢licited much comment. AAR objects to any historic reporting
requirements for non-railroad owned properties, arguing that railroads
might not bave access 1o such properties even for the purpose of taking
photographs. Alabama Power argues that the provision could be unduly -
burdensome because, in some cases, hundreds of acres can be adjacent to
and visible from a right-of-way. By coatrast, the NSHPO, the National
Trust, and the ACHP all argue that the proposal does not go far enough *
They believe that the SHPO should be free to request other mformation
about adjacent propertics, including maps and drawings, not just
photographs,

" The limited purpose of including the surrounding area in our
informational requirem: . 3 is to aid the SHPOs in determining whether the
railroad's property involved in the proposal before us is historic, by placing
that property in its context. We will limit SHPO requests for information
on noo-raiiroad property to “immediately” adjacent property, but allow

N Wiecoasin Ceatral xrgucs that 15 days is eufficient, while the National Trost resists aay
tme fimitt, We think & 30 dey tme period # 8 ressonsbie accommodation to rvoid
uonecessasy delyy whils providing en sdequate opportuaity for the SHPO o make

¥ ACHP recognizes the need for limits on the amount of documentation for sdjacent
propertics, however, and iates that it “would be pleasod o toter® into & PMOA on this msoe.
Wse wekkome such accommodatiood, and our smff i svailabls 30 mect with ACHP staff
regarding this or other issues AL aay time.
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requests for specific information oo groups of non-railroad properties (i.e,
potential historic districts) in addition to individual properties. We will not
require a raifroad to produce a separate map of adjacent properues, sinee
these properties should be reflected on the map to be provided under
§ 1105.8(d)(1). Nor will we require drawings of architectural [eatures of
adjacent properties. Railroad applicants might not be able 10 obtain access
to adjacent property in order to make detailed drawings, But even if they
could, we would not require detailed information about adjacent properties,
since those structures would oot be transferred or altered as a result of our
action.

We should also note that in some cases SHPOs have asked that
railroads hire consultants to conduct expensive cultural resource surveys.
Unless there is strong evidence of significant unidentificd historic properties
in the arca which would or might be affected by the transaction for which
Commission approval is sought, we intend to deny such requests. The
ACHP regulations require only that the Commission (in consultation with
the SHPO) "make a reasonable and good faith effort to identify historic
propertics * * * and gather sufficent information to evaluate the eligibility
of these properties for the National Register.,” 36 CFR. § 800.40b). In
most cases consultation with the SHPO, the railroad, and other interested
partics should be fully adequate to idenmtify all potentially historic
properties. Nothing in either the NHPA or the ACHP regulations suggests
that a cultural resource survey is routinely necessary.

Finally, ACHP contcnds that we must obtain SHPQO concurrence for
any waiver of our own historic preservation regulations® We do not
agrec because compliance with NHPA in ICC cases is ultimatcly the
Commission's responsibility, and NHPA does not give the SHPOs a veto
power over our actions. So long as the SHPO is adequately consulted in
the process of identifying historic properties, assessing effects, and
determining appropriate mitigation, and we coasider the SHPO's
comments, the NHPA is satisfied We are modifying section 1105.8(e),
however, by clarifying the criteria for a waiver (Le., that the information ‘is

B See aiso the similar views of the Natiooal Trust.

% The ACHP's own regulations make it cear that NHPA i oaly a procedunal
mechanizm and that sppropriate consultation with the SHPO (and ACHF) is all that is
W See, £g, 36 CF.R. §4 300.4(a)ii), 800.4(b), BOC.S(a), 800.5(¢), 800.6(b ), 800.&(c),

€
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not pecessary 1o delermine the prescnee of historic propertes and the
effect of the proposed action on them®), as recommended by ACHP.™

8. Coastal Zone Management Act {section 1105.9).

NOAA, San Francisco Bay Conservation, the Coastal States
Qrganization, and New York point out that the Coastal Zone Management
Act ("CZMA") applies to actions that gffect land or water uses in the
coastal zone, as well as those that take place in » coastal zone. We are
changing the wording of our rules 1o conform 1o the reach of CZMA,

The commentors also pote that to include the coastal zone reporting
requirements with the eavironmental reporting requirements bas the
unintended effect of excepting actions which are categorically excluded from
NEPA review from Lhe coasta) zone requirements as well We are
eliminating this problem by separating the CZMA requirements from the
environmental reporting requirements and placing them in & new § 1105.9.

9, Cornmission Procedures (Section 1105.10),

As discussed above, our new rules require that railroads submit the
responses received from agendies contacted in preparing the coviroomental
report and descriptions of their consultations with SHPOs and other
entities. AAR has asked that we also specify that railroads be provided
with copies of any refevant material from agencics or interested parties that
is sent directly to the Commission, and of Commission communications 1o
third parties. Weagl'ecthnthcraﬁrmdSshouldhAwthcbencﬁto{aﬂ
comments and correspondence pertaining to environmental or historic
preservation issues affecting them, and we are adopring this requirement.
Finally, a3 ACHP and RTC have requested, the rule setting out our
procedures specifically (1) encompasses NHPA (as well as other
environmental) review and (2) refers to “local” as well as state and federal
agendes. :

3 See 2o RTC's comments,

TLCCHN



DAPLEMENTATION OF ENVIRONMENTAL LAWS 83s
ENVIRONMENTAL AND ENERGY CONSIDERATIONS

These revised rules should improve our ability to assess whether our
decisions will significantly affect cither the quality of the human
covironment or the conservation of energy resources, -

REGULATORY FLEXIBILITY ANALYSIS

These revised rules will eliminate unneccssary reporting requirements,
which should be bencfidal to small entities. Moreover, many provisions are
similar to what we have been requiring informally, Evea where we have
added requirements (ie., additional consultation), our changes should
shorten the overall regulatory process by redudng procedural delays. For
these reasons, we do not expect the overall impact to be significant.

List of Subjects

49 CFR Part 1011 ’

Administrative practice and procedure, Authority delegations
(Government agencies), Organization and functions (Government agendies).
49 CF.R Pant 1105

Environmeantal impact statemeats, Reporting and recordkeeping
requirements.
49 CF.R. Pant 1106

Energy conservation, Reporting and recordkecping requirements,
49 CF.R Pan 1150

Administrative practice and procedure, Railroads.
49 CF.R Part 1152

Administrative practicc and proccdure, Railroads, Reporting and
recordkeeping requirements, Uniform System of Accounts.
49 CF.R Part 1180

Administrative practicc and procedure, Bankruptcy, Railroads,
Reporting and recordkeeping requiremeats.

It ir ordered: .

L Notice of these revised rules will be published in the Federa! Register
o July 31 1991,

2. This decision will be effective September 29, 1991
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By the Commission, Chairman Philbin, Vice Chairmar Emmett,
Commissioners Simmons, Phillips, and McDonald.

Sidoey L. Strickland, Jr,
(SEAL) Secretary

APPENDIX

-Title 49, Chapter X, Parts 1011, 1105, 1106, 1150, 1152, uod 1180 of the Code of Federal
Regulations arx amended as {ollows:

PAR:T 1011 - COMMISSION ORGANIZATION; DELEGATIONS OF AUTHORITY

1. The authority ciuation for Part 1011 c:onu.nuﬂ o read ax-follows

Ad{mﬁm 49 US.C. §§ 10901, 10302, 10004, 1035, 10321; 31 US.C. § 9001, 5 US.C § $53.
2 1o # 10118, a new paragraph (€X9) i added 10 read as follows:

§ 10118 Dekegatioos of authotity by the latersate Commerte Comminuon to fprecific
bureaus and offces of the Commission.

- L . - *

(c)...
(™ To et a dcciion making o finding of oo significant wnpect in cxemption
proceodingt.

3 Part 1105 it revised 1o read o followe
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PART 1105 - PROCEDURES POR IMPLEMENTATION OF ENVIRONMENTAL LAWS

Sec.

1o Purpose.

11082 Responobility for administration of these rules.
11053  laformation and ascistacoe.

11054 Defunitions

1055 Determinarve criteria

11656  Qamification of actions.

1105.7 Emvironmenta) reporm

11058 Historic reports

11059 Coastal Zone Management Act requirements.
1105.10 Commimion procedures.

1105.11  Transmittal kener for spplicant's report.
110512  Samph ncwspaper potices for abandonment exxmplion cascs.

Authority: 49 US.C §§ 10321, 10505, 10901, 10903-10906, and 11343; 16 US.C. §§ 470, 1451,
end 1531; 42 US.C # 4312 and €362(0); and 5 US.C § 353 and 559,

§li0s1 Purpose.

These rules are designed to sspure adequate coasideration of epvircamental and energy
factors in the Commission's decisionmaking process pursuant to the Natiooa] Enviroamestal
Policy Act, 42 US.C. § 4332; tbe Energy Policy and Coaservation Act, 42 US.C § 6362(p);
and relsted rwr, including the National Historic Prescrvation Act, 16 US.C. § 470(, the
Coastal Zone Mapagement Act, 16 US.C. § 1451, and the Endangered Species Act, 1I6US.C
§ 1531

§ 11052 Responsibility for adminiserasion of tese rules.

" The Director of the Office of Ecoooetics thall have general respoasibility for the overall
management and functoning of the Scctica of Energy and Egvirvamest Tie Director is
deiegated the authority to sign, oa bebalfl of the Commission, memorunda of agreement
eotered mto pursuant to 36 CF.R. § B00.3(eX4) regarding historic preservatioa matten. The
Chief of the Secticn of Energy and Eoviroament s respoasible for the prepanton of
documents under these rukes and is delegated the authority 10 provide interpretations of the
Commissicn's NEPA process, to reoder initial decisiond on requests for waiver or
wodification of ay of these rukes for individual proceedings, and to recommend rejection of
etvironmental reports ot ia compliance with these rules This delegated suthority thal be
used oaly in 4 manner coosistent with Commizcion policy. The Director may further delegute
mmmm@dm&m«%mw;wm
Appeaks to the Commissioo will be svailabie a3 & matter of right

§ 153 Informazion and assissance.

Information and saxistance reganding the rules and the Commimcion's enviroamental and
historic review process 8 available from the Section of Eoergy and Exvironment, Intersate
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Commerce Commissicn, 12th & Connitution Ave. NW., Washington, D.C. 20423, Telephone:
200-775-T684.

§1105.4 Defininions.

ln sddition to the defininons coatnined in the regulatoos of e Councl on
Eavironmental Quality (40 CFP.R. Part 1508), the following definitons spply 10 these
reguiations:

(1) Aa means the Interrute Commerce Act, Subtitie TV of Title 49, US. Code, a5
ameaded.

(b) Applican meros any persoa or eatity seeking Commismon actoa, whether by
application, petition, potice of exempton, or oy other mekns thal inutiates 3 formal
C L :

(¢} Commimion means the [atermate Commerce Commission

(4) Emrronmoual Assescment or “EA® means & concue public document for which the
Commissicn it respoakibie that contains sufficient information for determining whether to
pmpnnuEnmonmeaw{mpoc!Satementoercaﬁndm;dwn;mfmt
enviroamesial impact

(¢} Emtronmeual documeruation means either an Emviroamental Impact Statement
or an Eavironmesatal Assessment.

(N Emvironmeual Impaa Statement or "ELS” mezns the detiled writtca statement
required by the Natiooal Eaviroomestal Policy Act, 42 US.C § 433202 (c), for & mujor
Federal action significantly affecting the quality of the human eaviroament

"(;) Environmenial Reparr means & document filed by the applicaat(s) that (1) provides
notice of the proposed action and (2) evalustes its environmental immpmcts snd any reascaable
- atzroatives to the action. An eaviroamental report mey be i the form of a
proposed draft Eevircamental Amcssment or proposed draft Esviroomeatal lmpact
Statement.

() f?aqmmmyrvqueﬂfcrlCClmhomy whether by spplication, petition, potice
of cxomption, or aay other mweans that nitistes a formal Commiztion proceeding,

() Sepon of Enepy and Emironment or *SEE™ means the Office thet prepares the
Commission'’s enviroameatal docurncats and analyses.

() Third-Pary Comsubian: mesans an independeat coatractor, utilived by the spplicant,
who works with SEETs spproval asd under SEE's direction l0 prepare any necestary
exviroamental documentation. The third party consultant must act ca behalf of the
Commitsion. The milrosd may participate i the seicction procent, & well & in the
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subsequent preparstion of coviroamental documents. However, to void any impermissible
coaflict of wterest (ie, cxscaually any financial or otber interest i the ouicome of the
rulrosd Spcasored project), the rilrosd may not be respoasibie for the sclection or conrol
of independent contmaciornt.

§ 11055 Dererminarive crieria.

{a) o delermining whetber & “major Federa! action® (as that term is defined by the
Councit 0o Egvircamenta! Quality in 40 CP.R § 1508.18) bas 1he potential to affect
significantly the quality of the buman emvironment, the Commission is guided by the
éefinition of "significantly” at 40 CF.R § 150827,

(b) A finding that a service of transaction i pot within the 1CCs jurisdiction does ot
require an ¢oviroamcntal analyds under the National Esviroamenul Palicy Act or bhistoric
review under the Natonal Historic Preservation Act.

(c)mcmmenmhﬂmmmgpmmntbclmlm-whmgm
thas & ministerial act, & v (1) the processing of sbandoaments proposed under Lhe
Northeast Radl Services Act (45 US.C § 244(d X 3)) (2) satutoriy-authorized interim trail
we arranpements under 16 USC 1247(d) [wee, 49 CF.R § 115129); or (3) (inancial
mxistance uTyngements usader 49 USC § 10905 [see 49 CF.R § 115227 Finally, no
egviroamental analysic s pecessary for abandoaments that are suthorized by s baaskrupecy
court, or trnsferns of mil lines under plans of recrgagization, where our function is merely
edvisory under 11 US.C §4 1165 117, and 1172 '

f 11056 Clasgficanon of actions.

(2) Emiroronaual Impact Sumemensss will sormally be prepared {or nail construction
proposals otber than those described in parngrzpd (b)(1) of this section.

(b) Emvdronmenial Assexomena will sarmally be prepared for the following proposed
BCHODK

{1) Comstracton of counecting treck within exiRing il righo-of-wey, or oa land

et by the coanccting raitroads
: (Z) Abandoameat of a rail line {uajess proposed under the Northeast Rail
Services Act or the Bankruptey Act)

(3) Drscoatiscance of pemenger train service or [reight service (except lor
discontinuances of freight service under modified certificates mrued under 49 CP.R.
§ 115021 and discontinuances of trackage rights where the affected line will continue
o be operated),

{4) An acquititon, kease or operstion vader 49 US.C § 10901 or 10910, or
mmwmdnmwﬁUSC|lmdnnﬂmﬂt
in either:

: mmmmﬂmtwmmdmwmw

im § 1105 XeX4) or (5% or

(i) sn action that would sormally require caviroamental documcentation (such
= 4 construction or sbeadoames!s
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(5) A ruiemaking policy ratemeat, o1 e gislative propoxal that bas the poreadial
for significant eovironmenws! impacts;

(6) Water aarnier liceosing uader 49 US.C § 10922 thac

(i} invotves a now operation {ie., coe that sdds & significant aumber of barges
1o the iniand waterway sysiem requiring the sddidon of towing aapacity, or
otherwise nignificantly alicrs an exisring operaticd, of iBtroduces service o a now
waterwiy that has bad 0o previous traffic, ot involves the commencement of & pew
scrvice that i o0t sanulonly exmpl);, or

(ii) izvolves the transsporution of bazardous materials and
(7) Any other proceeding pot listed (o paragraphs (8) or (&) of this section

(c) No enéronmenal documenianon will normally be preparcd (although & Historic
Report may be required under § 1105.8) for the folowing actons:
(1) Motor carricr, broker, or freight formerder licessing and water carmier
licensing not included in § 1105.60bX6)
(2) Aagy sctica that does bot resull in mgnificant changes i carTicr operations
(ie., changes that do pot exceed the threshokds established in § 1105.7%(eX(4) or (5)),
including (but oot limited to) all of the foliowing actions that meet this criterion:

(i) An soquisition, lease, or operstion under 49 US.C § 10901 or 10910,
or consolidation, merger, o acquisiton of coatrol under 49 US.C § 11343 that
Goes pot come within £ (PX4) of this secrion.

(d) Transachoos imvolving corporste changes (such ¢ & change in the
ownership or the operttor, wmmdmﬁﬁawmdﬂ)indudﬁq
grunts of authority 10 hold position s an officer or director;

(i) Declaratory ordens, interpretation or darification of operating suthority,
substitution of an applicant, pame changes, and waiver of Jease and interchange
roguistions;

(v) Pooling suthorimbons, spproval of rate bureau agreement, and
spproval of shipper antitnast immunity;

(¥v) Approval of pxxor vehicke reatal contracts, and self insurance;

(v} Determinations of the {act of competition;

(3) Rate, fare, and wriff sctions;

(4) Common usc of mil terminais and rackage rights;

(5) Discontinuance of nail freight service under & modified certificate ipued
punsuant to 49 CFR.R § 115021,

(6) Discoatinuance of trackage rights where the affected line will cogtinue to be
opernted; and

(D) A ndemaking policy statement, or legisiative proposal that has 80 potential
for significant esvircamental tmpacts.

(d) The Commimion may reclasify or modify these requiremests for individual
proceedinge.  For ections that geoendly requin a0 enviroameatal documentation, the
eovironmente! bmpacts and that, therefore, the spplicast ehould provide an eaviroamenta
repont and cither in EA or an EIS will be prepared. For actioas geaerally requiring an FA,
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the Commicsion may prepare & full E1S where the probability of gignificant impacs from e
particular proposal is high enough to warrant aa EIS. Alternatively, in a il conrtrucnon,
an applicunt can seck to demonsirate (with supporting informatios addressing the perrinear
sipccs of § 1105.7(¢)) that an EA, ratber than an EJS will be sufficient becxuse ne
purticular proposal i oot likely to bave 3 tignificant enviroamental impact  Any request for
reclassification must be in writing and, in & il construction, showld be presented with the
prefiling notice required by § 1105.10(a)(1) (or & request 1o wuive that prefiling nouce
period).

(¢) The clasmsifications in this section spply withou! regard to whether the action i
proposed by application, petiton, aotee of excmption, or any owtber means that initistes ¢
{ormal Commision proceeding

§ 11087 Emvironmenial Reports.

(a) Filing An applicant for an action ideatified i § 1105.4(a) or (b) mus submit
{vith or prioT o its application, petition ot potice of exxmption) ag Eaviroamental
on the proposed sction containing the informabon set forth in paragraph (e) of this secvion.

(b) Dxsribution. The spplicant must serve copics of the Eavironmeatal Report oo

(1) the State Clearinghouse of each State imvoived (unless the State bas no
tlearinghouse);

(2) the Siate Enviroamenta! Protection Agency of each Sate mvolved; ,

(3) the State Coastal Zoos Management Agency for any state where the proposed
activity would affect land Or water uses within that State'’s cosstal rooe;

(4) the bead of each cousty (or comparabie political entity including any Indizn
reservation) through which the line poos; )

(35) the rppropriate reponal offices of the Eaviroamental Protection Agency,

(6) the US. Fh and Wildlife Service;

(7) the US. Armry Corps of Engincers;

(8) the National Park Service;

(9) the LS. Soil Conservation Service; and

(10} any other apencies that bave beea coasulted in preparing the repore

For information regarding the sames and sddromes of the agencies to be contacted,
interested perties may contact SEE at the address and telepbose aumber indicated in §
11053 Applicants filing a notice of excmpt sbandoament woder 49 CF.R. § 115250 must
fie the informaticn required by paragraph (e)(1) of Lhis eection with the sppropriate Sate
ciearinghouses at ket X) days prior to filing the aatice of exemption.

{c) Cenficason In s Exviroumental Report, the spplicsat must certify that it bas
sent copies of the Brviroamestal Report 10 the agencies bixted i parapraph (b) of this
sectica and that it has coaruited with all sppropriate agencics in preparing the report. These
consultations should be made far epough in advance 10 afford those agencies & remonable
opportually 1o provide meaningful mput. 1a 4 sotice of cxempt thandoament, epplicant thall
ajmo certify that it hat sotified the appropriate State dearinghouses st keart 20 dsys prior 1o
filing the sccice. Pinally, in cvery sbandonment exemption cane, appéicant ghall certify that
it has published in & newspaper of peneral circulation in cach touaty through which the tine
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pasies & poGce that akorn Wbe public 10 the proposed abandoument, o svailable reuse
alteroatives, 1nd to bow it muy participate i the [CC proceeding,

(d) Documentarion. Apywrines responscs received from ageacies that were contacted
in preparing the Baviroamental Report thall be attached 10 the report. Oral responses from
such agencies shall be briely summarized in the report asd the asnvex, tithes, and tefephont
sutabers of the persons coutacted shall be wupplied. A copy of, or sppropriate ciution 1o,
apy reference materials rrlicd vpon akio sball be provided.

(¢) Comiew. The Enviroameata! Report sball inciude aff of the information specified
in this paragraph, cxcept 10 the extent that spplicant erplaing why asy portion(s) wre
inapplicable. Uf a0 hiFtoric repont i required undet § 11058, e Erviroameaal Repor
should also inciude the Historic Repon required by that secton.

(1) Propased action and glirnagver. Deseribe the proposed actioa, inctuding
commoditics truasported, the plasned dispotition (if aay) of any rail line and otber
suctures that may be iovoived, and any possble changes in current opersticos or
maintenance prictcet.  Also describe any reasousbie alternatives 1o the proposcd
scios. Include & readable, detaikd mep and drewings clearty delincating the progect.

{2) Trangpormion gystem, Describe the effects of the propoted action oo regional
or focal transporiation systems aod patteras. Estimate the amount of traffic (passenger
or froight) that will be diverted to other ARSPOTIAGOS Systems Or DO & & result of
the proposed acticn. .

() Lond we () Baed 08 coosuitation with iocal and/ar regiossd
plansing agencies and/or & revicw of the official plansing documena prepared Dy fuch
sgencies, state whether the proposed sction i consistent with existing land use plans.

(i) Based on consultation with the US. Sof Conservation Scivice, state ihe
effect of the propased acton oa aey prime agricuitoral land.
(i) If the sction affects land Of waler uset within & Sesignated coastal zone,

include the consta) rone mformation required by § 1105.9.

(iv) If the proposed sction i an ahasdoament, sate wheiber o ook the right-
of-way & suitsbic for sherative pubiic use wader 49 US.C § 10906 and expiain
why.

(4) Emerpy. (7} Dexcrite the effect of the proposed action oa treasportation of
resourees,

(i) Describe the effect of the propmsed action om  recyclable
commedities.

(&) State whether the proposed sction will result in wn increase o decrease
it overwll esergy cfficiency and explain why.

(i) If the proposed scticn will cause diversions from mil to motor carriage
of more than:

(A) 1,000 rad cariceds & year, or
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(B) as nverage of 50 rail carlosds per mile per year for any pant of the
affected line, quantify the resulting net change in epergy consumption and show
the dats and metbodology used to arrmve st the figure ghven.

To minimize the production of repefitive data, the informacon oo overall energy efficiency
in § 1105.7(e4Xiti) meed opot be¢ supplied if the more dewiled information in
§ 1105.7(e (4 Xiv) ts required,

(5) A&, (i) I the proposed action will result in either

.{A) an increase in rail ruffic of at jeast 100% (measured in pross on
miles annually) or an increase of at keast eight trains a day oo any scgment
of rail line affected by the proposal, or

(B) s increase in ruil yard activity of at keat 100% (measured by
arload activity), or

(C) an srverage increase in truck traffic of more than 10% of the rverage
daily traffic or 50 vehickes a day oo any affected rosd segment, quantily the
anticipated effect oo air emissions. PonptopmlmderﬂU&CllUWl
(o1 § 10505) 10 comstruct s pew line ot Teinstitute service over &

sbandoned line, oaly be cight trein a day provision in §§ (S)i)A) will eppty.

(ii) If the proposed action Affects a clams | or sonattainment srea under te
Clean Air Act, and will rerull in eitler:

(A} an increase in rail traffic of at least 50% (measured in pross ton
miles annually) or an increase of ut lcost three truind a day oo mny
segment of rail lioe, or

(B) o increase in rmil yurd activity of at keast 20% (measured by
cariosd activity), or

(C) an saverage incease in truck taffic of more than 10% of the
everage daily traffic or 50 vehicies & day on a given rosd segment, then state
whether soy expectzed increased emissions are within the parameters
esablithed bry the State Implementation Plaa, However, [or a ruil construction
wader 49 US.C § 10901 (or 49 US.C § 10505), or a case imvotving the
reingtitution of service over a previcusly sbandooed Line, oaly the three train
& day threshold i this item shall apply.

() I tmasporation of coooe depieting materials (Puch a6 nitrogern ande
and froca) i contemplated, identify: the materiak and quantity; the frequency of
service; |fety pracuces (inciwding any spond restrictions); the applicant’s safety
recond (to the exteat mailabie) oo denilmeats, accidess and spills; contingency
plans to deal with accidental spilis; and the likelibood of an accideatal release of
czone depleting materials in the event of » collisicon or deruitmest.

(6) Noise. If any of the thresholds identified i kem (SXT) of this section are
surpetsed, state whether the proposed action will cause:

(7) s incremental incresse in noise kevels of three decibels Ldn or more oc

() xo increase to a oowe kevel of 45 decibels Ldn or greater. If a0, identify
sensitive recepeors (ef., schools, libruries, bospitak, retidences, retirement
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ommunities, and pursing bomes) io the project wes. and Quapiify the oo
increase for these receptors if the throabokds are curpagsed.

(7T} Safery. (i) Describe any cffecn of the proposed acticn on public bealth and
safery (including vehick delay rime at muilrosd prade crosingp)

(i) Uf hazardous matcrials are cxpecied 1o be cansporied, ideotify: the
materials and quantiry; tbe frequency of service; whether chemicals arc being
transported that, if mired, could react 10 (o More bazardous compounds; safcry
practices (including any speed restrictiont); the spplicant’s safery record (1o the
extent svailable) ca denilments, scoidesn and harardous ¢pills: the contingeocy
plans 1o deal with scoidental spills; wnd Lhe likelibood of an accidesial refease of
herardous materials

(iii) If there arc aoy known bamrdous waste Kites of tiLes where there bave
becn known barardous matcrials Spills oo the right-of-way, ideatify the Jocarion of
thote gites And the rypes of hazardows materials imvolved.

(8) Biological resowoces, (i) Based 0o coasultation with ihe U.S. Fith and Wildiife
Service, gtate whether the proposed sction @ likely to sdvermely affect endangered or
threatened specics or areas designated s b critical habiust, and if so, describe the
effects,

(i) State whetber wildiife sanctuaries or refuges, Natioaal or State parks or
forests will be affected, and describe any effects.

(9) Wamer. (i) Baged on coosultaton with Siate water quality officiale, state
whether the proposed action i consistent with spplicable Pederal, State of Jocal water
quality sandards. Describe any inconsisteacies.

(ii) Based ca copnultation with the US. Army Corps of Enginecrs, smate
whether permits undet section 404 of the Oean Water Act (33 USC § 1344) are
required for the proposcd action aad whether any designated wetlands or 100-year
0o pising will be affected. Detcride the effects,

(iif) Scate whether permits upder mectiom 402 of the Clean Water Ao (33
US.C § 1342) are required for the proposed action. (Applicant should coatact
the US. Baviroamental Protection Agency or the maie environmental protection
or equivalent agency if they are unsure whether such permits arc required )

(10) Proposed MGogation. Descrie amy actions that are proposed to mitigate
sdverse environmestal impacts, indicaling wity the proposed mitigatios is Appropriste.

(11) Additenal Information for Rail Consructons. The following sdditiopal
informatica should be included for il comstruction proposals (induding coanecting
track coosrructionk

(i) Describe the proposed rovte(s) by State, couty, and subdivision, including

a plag view, at & scaie oot o exved 134,000 (71/2 minute US.G.S. quadrangie

wmap), clearty showing the relationship to the exsting transportatios oetwork

(inchading the hocatioa of all bighrwey aad road crossings) eod the righi-of-way

according to ownership and land wse requiremest
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(i) Desctibe any altermative routes coasidered, and & so-build alternative {or
why this would not be applicable ). and explain why they were not sclected.

(iii) Describe the construcboe plams. inciuding the effect oe the buman
eoviroament. labor foree requirements, the kxcaton of borrow pim, if asy, aod
earthwork estimates :

(v) Describe in dewi] the il operitions to be conducted wpou e line,
including estimates of freight (arfosds and toanage) to be Tunsporied, the
antcipeted daity and annual sumber of train movenents, umber of cars per truin,
types of aury, mogve power requirements, proposed speeds, lbor foroe, and
proposed maintesance -of-wwy practices.

{v) Describe the effecu, including indirect or down-line imparts. of the new
or diverted traffic over the live if the thresholds goveming energy, ooise and gir
impacts in §#§ 1105.7(e)4), (5), ot (6) arc met

(i) Descrive the effects, inciuding invpacts oo essential public services (e,
fire, police, ambulance, peighborbood schools), public roods, and adjoining
PIopeTtics, in commuaitics 0 be traversed by the line.

{vii) Discum rocictal impacts, including expected change in empioyment
during and aftet COBATWCHOR.

(N Additional Informanom. The Commission may require spplicacts to submit
addivonal information reganding the eaviroamental or esergy effecy of the proposed acrion.

(f) Watvers. The Commissicts may waive or modify, i whole Or in part, the proviticas
of this section where & railrosd epplicant shows that the information requesied i not
necessary {of the Commiskion to evaluate Lhe enviroamental invpecis of the proposed actioa.

f1i0s8 Hinoric Reports.

(a) Fiing. As epplicant proposing an sctoe identificd ia § 1105.4(a) or (b}, or an
action in § 1105.6(¢) that will resalt in the lease, tranefer, or sale of 3 milroad's Line, sites or
structures, must rebemit (with s application, petition or potice) the Historic Report described
in parsgreph (d) of this section, snless cxrepred wader paragraph (b) of this section. This
report should be combinad with the Eavironmeotal Report where one i required  The
purpose of the Historic Report i wo provide the Comminson with sufficent informatioa to

() wmm&mwmumnwm

(1) A mis, lcase or traesfer of & mil liee for the purpase of coatinued il
operations where further ICC approval is required to sbandon any service and there are
00 piass to dispose of or alter properties subject to [CC juriadiction that are 50 yeans
old or cidar. .

(2) A siie, beze, or tranafer of property betwees corporate affilistes where there
will be 00 significni changr in opersticns.

() Trackzge rights, ocommom we of i termimak common coetrol
through stock cwnership or similar sction which will got sebstantially chenge the level
of maintenance of milroad property.
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(3) Tractage fighk. commoo use of il terminals, commos cootrol
through stock ownership or similar sction which will no( substasiliy change the ievel
of maimenance of rilroad property.

(4) A rulemayxing policy patement. petiticn for declarutory order, pertiop for
waiver of procedural requirements. or procezding involving transportation rates or
classifications.

(¢) Distribuson. The applicant must send the Histone Report to the appropriate Stare
Hisioric Preservation Officer(s), prefersbly at least 60 days iz adhvance of filing the
application, petition, or potice, buy, a1 the laresy, with the filing

(d) Conumy. The Historic Report shoukd cootain the information required by
§ 1105.7(eX1) and the foliowing additocal bistorc information:

{1} A USGS. topographic map (or en aliernate msp drawn 0 scae and
tufficicotly dewiled o ehow buildings and otber structures in the vicinity of the
proposed actoo) showing the Jocstion of the proposed sction, and the Jocations ead
approgimate dimensions of railrosd Rructures (hat are 50 yeans old or older end are
pant of the proposed action,

(2) A wrinen description of the right-of-wwy (including spproximate widths, to the
extent knowm), and the topography and urbea and/or rural charscterisucs of the
surrousding sres; ' )

(3) Good quality pbotographs (actual photographic prints, aot photocopies) of
rilroad structures oa the property that are 50 years oid or okder and of the immediately
surtounding area;

(4) The date(s} of construction of the structure(s), and the date{s) and extent of
any major alterntions, to the extent such information is known;

(5) A bricf parmacve hitory of carnier operatons in the area, and an explanation
of what, if any, changes are contemplated sz a result of the proposed action;

(6 A bricf ummary of Socuments in Lbe tRrTier's possession, Rach &8 engincering

" drawings, that might be useful in documenting a Sructure that is found to be historis

{T) An opinion (based on readily evailable information in the railroed's possession)

. o8 to whether the site and/or structures mest the cTiteria for listing ca the National
Register of Historic Places (36 CF.R § 60.4), 1ad whether there is a likelibood of
archeciopical resources or any other previously unkmown historic propertes in the
project ares, andd the bagis for these opimions (including any consultations with the State
Historie Preservation Office, joct!l histona) sooctes oF universities ),

(3) » descripion (besed ou readily svailsble nformation in the mifroed's
posscxsion) of axy known prior subsur{ace ground disturbance or fill, egviroamental
conditions (natwrally occurring or manmade) that might affect the archeclogical recovery
of recouroes (Pach a8 pwampy cooditiont or the prescocs of toxic wastes), and the

ing terrain,

(¥) Within 30 darpx of receipt of the historic report, the State Historic Preservation
owned propertes or groups of properties mmedistely adiscent to the milrood right-of-
way. photographs of specified propertics that css be readily scen from the milroed
right-ol-way (or othey public rights-ofaxy adjaceat to the property) and a writtea

TLrcCa4



MPLEMENTATION OF ENVIRONMENTAL LAWS B47

description of any previousty discove red archeoiopal fites, identifying the locution and
type of the mite (Le, prebistoric or pative American).

() Any of these requiremcps may be waived or modified when the information is ook
neceszary 10 delermite the presence of historic properties and the effect of the proposed
action oa them

(I Historik presenvation conditions imposed by the Commimion in mil abandomment
asagemnlrymllnolenendbeyoodtbcmdaymmmyumcpcnodmw US.C §10904
for abandoament proceedings.

11059 Coanal Zome Managenet A Requiremens.

(2) If the proposed actionr affects land or water wses within & State coastal ooe
detignated pursuant 1o the Coastal Zooc Management Act (16 US.C, § 1451 & sq.) epplicant
mutt comply with the following procedures:

{1} U the proposes action i isied s subject 1o review in the State's coasal zone
magagement plan, applicast (with, or prior to its filing) mua certfy (pursuant to 15
CPRHmmMM&)m:mWMlmlmmmmm
manggrment plas.

(2) U the activity is boc listed, applicant (with, or prioe to it filing} must certify
that acrual potice of the proposal was given to the State coertal Zone manager 8t eost

40 days before the effective date of the requested actica.

(b) I there i connmstency review uoder 15 CF.R. § 93054, the Commissicn and the
spplicant will comply with the consistency certificstion procedures of 15 CP.R, § 930 Abo,
the Commiarion will withhold & decision, stry the effective date of & decision, or impose a
condition, delaying consummatios of the action, wntd the spplicant bat submitted a
consistency certification and either the Rate hag concurted i the tonsistency certification, or
an xppeal to the Secretary of Commeree (uader 1S CF.R. § 730.54(s)) 5 racoemful

§ H_CtS.IO Commiimion Procechaex.
(a) Emvirormenzal Impoct Siaverments

(1) Prefiling Nodice, Whtre an enviroamesntal impact statement i required of
codtearpittod, the prospective applicast mumt provide the Section of Eoergy and
Exvironment with writtea sotice of it fortheoming proposal at keast six months prior
to filing its spphication

() Nosics and Scope of EIS. When ea Ervironmental lmpact Stotement i
prepared for & proposed action, the Commisxion will publish in the Federal Repiner a
sotics of 8 istent to prepare xa EIS, with a deacription of the propased ectioe and 8
request for written comments 0o the soope of the FIS. Where sppropriate, the acoping
proces may include 8 mecting open to interested partics and the public  After
coasidering the comments, the Commission will poblish & sotioe of the final scope of
the EIS. M the Eovirommental imrpact Statemest i w0 B prepared i cooperation with
mmummmmummmuwhm
veriow peris of the Steremsent,
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(3) Nodce of Avalability. The Commission will serve copics of both the draft
Emvircamental Lmpact Statement (or an sppropnate summary) and the full figal
Emroamental Impact Statement (Or an appropratc sumundry) oa &ll parties 1o the
proceeding and on sppropriate Federal, Sute, and local agencies. A sotice that these
documents are rvailable to the public will be publisbed (oormally by the Environmental
Protection Ageacy) in e Federal Regiser. (loteresied perions may cbuain copies of the
documents by contacting the Section of Energy and Egqvironment)

(4) Commenzs The potice of evailability of tbe draft Eaviroomental lmpact
Statement will esublish the time [or submitting wrirten commens, which will sormally
be 45 days {ollowing service of the document. When the Commission decides to bold
an omul hearing on the merits of # proposal, the draft Emviroamental Linpact Statement
will be made svailable to the public in advance, pormally a1 kast 15 days prior to the
-poTon of the bearing relating to the enviroamental mrues. The draft EIS will discusy
relevant environmental and historic preservabon wsucs. The final Eoviroamental
Lmpact Statement will discuss the comments received 10d any changes made in response
to them.

(5) Supplonens. An Emvironmental Impact Satement may be supplemented
where neceseary and appropriate to sddress substantial changes ia the proposed actico
of sigaificant oew and relevant drrumstances or information. If 50, the notice and
comment procedures outlined above will be followed to the extent practical

(b} Emironmenial Atsecomenss. In preparing en Eaviroamentl Assessment, the Section
of Epcrgy and Enviroament will verify aad independently anstyre the Environsoeatal Report
and /ot Historic Report and related material submitted by an spplicant pursuent to ¢ 1105.7
and 11058, The Enviroamental Asscmment will discuss relkevaat ervironmental and historic
. preservation imues. SEE will serve copies of the Eavironnwntal Asseszment oa all partics
to the proceeding and appropriate federal, state, and jocal agencies, and will announce it
evailability 10 the public through a potice in the Fedora! Reyiser. In the case of abandoamesnt
applications  processed under 49 USC § 10903, the svalability of the Enviroomenta|
Assegprocnt must be anpounced in the applicant’s Notice of Intent filed upder 49 CF.R
§ 115221, The deadline for submiszion of comments 0o the Enviroumental Amessment will
geoenally be within 30 days of its service (15 days in the case of 2 osotice of abendonment
under 49 CF.R § 1152.50). The comments recoived will be sddressed in the Commiscion's
decitics. A sopplemental Eaviroomental Amesment may be isnscd where appropriate.

(¢) Wohrs. (1) The provisions of paragrapbs (aX(1) or (a)X4) of this section or any
ICCesablished time rames in parsgraph (b) of this scction may be warved or modified
where sppropriate. (2) Roquests for waiver of § 1105.10(a}(1) mut describe s completely
a3 poaibie the anticipatod snvironmeatal effects of the proposed actios, and the timing of
the proposed actiowt, and show that all or part of the &x mouth Jead period B bot
Sppropriae.

() Tidrd-Party Consultanes. Applicants may utilire independeat third-party coasultasts
O prepare any Becessary eaviroomental documentation, ¥ rpproved by SEE  The
cxviroameatal reporting requirements that would otherwise epply will be waived if a railroed
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hires & consultant, SEE approves the scope of the conmulian)’s work, and the coosultant work
under SEE's supervision. |n such a casc, the consultant scus oo behalf of the Commimion,
working yader SEE's direction to collect the teeded environmenta) information and compile
it oo n draft PA or draft EIS, which is then submitted 1o SEB for ity review, verification,
and spproval. We encourage the use of Lhird-pirty contultants.

(&) Senvice of EmAronmenial Pleadings. Agencies and interested parties seoding material
on enviroamental and historic preservation issues direcily o the Commimion thould send
copies 10 the applicant. Copies of Commistion communications to third-parties imvolving
eoviroumental and hiftorkc prescrvatioc mmuct ako will be sent to the spplicant where
appropriate.

() Conaderation in decisionmaking. The exvironmental documentation (gencrally an
EA or an EIS) and the commens And MespOmies IO concering eavironmental, Kistoric
preservation, CIMA, and eadangered specics ixucs will be part of the record considered by
the Commitsion in the procseding imvobved. The Commizzion will decide what, if any,
eavironmeatal or historic preservation cooditions to impose upon the autbority it ittues based
o the eavircamental record and it substantive respocgibilities under the lntercate
Commeree Act. The Commission will withbokd s decision, stay the effective date of an
erxmption, of impose spproprile cooditions wpoa any suthority granted, when an
emvironmental or historic preservanog irue hat pot yot been resobed

(g) Finding of No Significant Impact. In a) exremption cases, if no environmentsl or
historic preservation istues are rised by any party or identified by SEE in its independent
iovestigstion, the Commistion will isue a scparate decition making a Fioding of No
Significant Impect ("PONSI) to show thst it hes formally considered the enviroamental
record.

§ sl Tranenizal Leoer for Applicant’s Report.
'Aankrmm-mpydhmmm/al{nomhpmmmem

identified in § 1105.7() and/or the appropriate State Historic Preservation Officer(s) and

ceThfy to the Commission that it bas dooe this The form letter contained in the Appendix

Lo this section thould be used in tranemitting the Eaviroamental and/or Historic Reports.

APPENDIX - TRANSMITTAL LETTER POR APPLICANT'S REPORT

(Carrier Leneriead)

(Addremes)

Ra: (Brief deacription of proposed ectica with [OC docket wumbez, if availabie)

(Daze)
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O (date), we are (or expect to be) filing with the Lotz retete Commerce Commission 4
(type of proceeding) seeking muthority to ( ) located in (sate) (city or town) and
(mileposts, if applicable). Anached i an Eavircamenul Repon (and/otr Historic Repont)
deseribing the proposed action and any expecied eaviroameoial (and/or istoric) effects, u
well as 2 map of the affecied area

We wre providing this report s0 that you may revicw the information that will form the
basis for 1be ICCs independent enviroamental anatysis of this procseding. If any of the
information & mislesding or incorrect, if you belicve that pertincat information is missing,
or if you have any questions sbout the Commission’s eaviroamestal review process, please
contact the Section of Energy and Envircament {(SEE), Room 1219, Intermate Commerve
Commission, Washington, DC 20423, Telephooe (2027) 775-7684 and refer to the sbove
Docker No. (if available). Because the spplicable statutes and requlations impose stringeat
deadlines for processing this action, your written comment to SEE (with & copy to our
represcatative) would be appreciated within 3 weeks

Your commentzs will be coasidered by the Commintion ia evalusting the enoviroamenta)
and/or historik preservation impects of the contemplated action. If there are ary questions
coocerning this proposal, please coniacy owr represeniative directly. Our represeatative in this
maticr i (pame) who may be contacted by telcpbooe at (telephooe sumber) or by wail at
(sddres).

{Complimentary chose)

(Name and tithe of autbor of letter)

§ 110822 Sampie Newspdper Nodces for Abandommen: Exermpdion Cases.

‘In every sbandoament exrmption case, tbe spplicant shall publish 8 potice in a
pesspaper of gencnal circulation in each couarty in which the line  located and certify to the
Commission that it bas dooe this by the date its notice of (or petition (o) exemption is filed,
The notice shall alen the public to the proposed shandonment, to svailable reuse alternatives,
such it trail use and public use, and to bow it mxy participete in 2 Commisgion proceeding.

Saqupie ocwrpaper notices are provided in the Appeodiz o this sectica for guidance o the
railrosds,

APPENDIX - SANIPLE NEWSPAPER NOTICES

SAMPLE LOCAL NEWSPAPER NOTICE FOR OUT-OF-SERVICE
ABANDONMENT EXENFPTIONS

NOTICE OF INTENT TO ARBANDON OR TO DISCONTINUE RAIL SERVICE

(Name of rilroad) gives notice that o8 or about (insert date notice of exempticn will
be filsd with the lnterstate Commerce Commission), it intends to filp with the Interstate
Commcree Commission, Wathington, DC 20413, & notice of exemption uader 4% CP.R. Pant
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1152, Sabpan P=Exempr Abandoamena pzrmittiag ihe (abandonment of or discontseance
of wovice oa) e mile line of reilrowd betwees ruilroad milepost _, ocar (ctation aame),
4nd nilroad milepost __, pear (suarion name) in _ County(ies), (Scate). The proceediag
will be docketed as No. AB ___ (Sub-No. _X)

The Commission's Section of Eaergy and Eaviroament {SEE) will geacrally propare an
Environmenual Assessment (EA), which will sormally be sailable 25 dayy after the filing o
the notice of exemption. Comuments 0a eaviroamental and energy marers thould be filed
00 later than 1S dayx after the EA becomes svailsble to the public and will be sddressed in
& Commission decision. Intcrested persoas muy obtain a copy of the EA or make inquirics
regarding ervironmentsl matters by writing 1o the Section of Energy and Bavironment,
Intersute Commerce Commision, Waskingion, DC 204213 or by calling tha office a 202-275-
7684,

Appropriate offers of AoAscial asistance o cootinue rxil stvice caa be filed with the
Committion.  Requests for enviroomental cooditions, public uee conditoos, or mil
banking/trail use lso can be flied with the Commmsion. Questions regparding offers of
financial mairiance, public wst Of trails wie may be direciad 1o e Commission's Office of
Public Amistance at 202-273-7597. Copics of Ly comments Or fequests for coaditions ahoukd
be served on the applicent’s represcatacive: (aame, addrees and pbooe pumber).

SAMPLE LOCAL NEWSPAPER NOTICE POR PETTTIONS
POR ABANDONMENT EXEMPTIONS ,

NOTICE OF INTENT TO ABANDON OR TO DISCONTINUE RAIL SERYICE

(Name of railroad) gives ootice that ca or sbout (insert date petition for abandonment
exempticn will be filed with the Interstare Commeroe Commimsion) It intends to fle with the
Iatersuate Commence Commintion, Wahingtoa, DC 20423, a petition for excmption under
49 USC § 10505 from the prior epproval requirement of 49 USC § 1090, & my,
permitting the (sbandonment of or discootinoapce of service o) a __ mide line of railroad
betwoen rulrosd milepost |, pear (stancn name), and ntilroed mikepast |, sear (statios
aseme) in  Couary(ies), (Saate). The procecding has becn docketsd as No. AB  (Sub-Na.
x$

The Commiation's Section of Eneryy sad Eavironment (SEE) will generally prepare sz
Esvircamestal Assessmest (EA), whick will aormafy be availabie 60 days after the filing of
the petiticn for sbandonment exemyption. Comments oo exvironmextal iad energy macters
1bould be Bled 8o Iater than X0 dayg alter the EA bocomes svailable 10 the pablic snd will
be addremed tn 3 Commission decision. Interested persoss may obtxia a copy of the EA
or make inquiries regarding eavironmental matters by writing t0 SEE, [nterstate Commerce
Commiszion, Washington, DC 20423 or by calling SEE st 202-275- 7684,

Approprists offers of financial sstisrance t contiowe rail service can be filed with the
baakiag/ueds we aleo ¢za be Sked with the Commimion CQueestions regarding offers of
Snsncial setintance, poblic wae o trads W Wey ba drarwd 1w the Commimion's Office of
Public Amistance st J02-375-7571. Copicos of ey comments or roquests for cosditions shauld
be parved On the spplicent’s represcattivg (Reme aad sddrems). '
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PART 1108 [REMOVED]
4. Pan 1106 is removed.

PART 1150 - CERTIFICATE TO CONSTRUCT, ACQUIRE, OR OPERATE RAILROAD
LINES

5. The guthority dtaton for Part 1150 eontinues to read as follows:

Autbority. 49 US.C. § 10321, 10901, and 10505; 5 US.C. 4§ 553 and 559.

§115033 [Amended)

6 In § 11503, paragrapd (1) s removed and parngreph (h) is redetigoatcd pangraph (g).

PART 1152 - ABANDONMENT AND DISCONTINUANCE OF RAIL LINES AND
RAIL TRANSPORTATION UNDER 4% US.C § 10903

7. The suthority ctation for Part 1152 continuves 1o read as fotlows

Authority: S US.C. §4 553, 559, and 704; 11 US.C § 1170; 16 US.C. §§ 1247(d) and 1248;
and 45 USC # 10021, 10062, 10505 and 10903 & seq., 11161 and 31163

fls2x [Amended]
8 In § 115220, paragraph (d) i removed.

9. Lo § 115221, the next to lest paragraph s revised and & pew paragraph i added 10 the end
of the sectice.

§11522 Form of moocx.

Persons seeking further information concerniag abandoament procedures may contact
the Intermate Commernce Commission’s Office of Procoedings or refer w0 e tull
sbandoamest or discontinusnce regulatons st 49 CF.R. Part 1152 Questicns conceming
eoviroamental imocs may be directed © the Commiesion's Section of Energy and

Aa egviroemcuntyl ssscsemeat {or cavirvameo] ompact eatement, i oecessary)
peeptrod by the Section of Energy and Enviroameat will be served vpoa all parties of record
and wpon any sgEdcies Of other persons who commented during its prepamtion. Any other
persons who wouid like 1o obtais 2 copy of the EA (or FIS) may coatact the Section of
Encrgy and Environment. EA's in these sbandonment procoedings sormally will be made

TLCCd




IMPLEMENTATION OF ENVIRONMENTAL LAWS n$3

rvailable within X3 days of e filing of the application. The deadline for mubmission of
comments oo the PA will geoerally be within 30 days of its service. The comments received
will be addremed in the Commission's decision. A muppkmental EA may be itsued where
sppropriate.

PART 1180 - RALL ROAD A@MON. CONTROL. MERGER, CONSOLIDATION
PROJECT, TRACRAGE RIGHTS, AND LEASE PROCEDURES

10. The suthority citation for part 1180 coatinues to resd as follows:

Autbority: 49 US.C. ¢4 10321, 10505, 10%3-10906, 11341, 1134311345 § USC $§ $53 and
339, 43 US.C H 904 and 915

11. Io § 11804, parngraph (gX3) is revised to read as follows
§ 11504 Procedures

(‘). LI
(3) Some transacticns myummmmmmmmlbmmnpms
enviroumental rules at 49 CF.R. Part 1105.
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