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EX PARTE NO. 55 (SUB-NO. 22A) 

IMPLEMENTATION OF ENVIRONMENTAL LAWS 

Dtadtd iuiy 19, 1991 

ReguUtioos tt 49 CF.R. Pira 1011, 1105,1106, 1150, 1152, and USO revised with respea to 
tbe CommkDoo't un^raeDUboo ot vtrkxa eoviroaacauJ tad energy Uwt, 

BY THE COMMISSION: 

BACKGROUND 

In a Notice of Proposed Rulemaking ("NPR"), in Ex Parte No. 55 (Sub-
No. 22A), Implementation of Environmental Law (not printed), served 
March 29,1990, and published at 55 Fed Reg. 11,973 (1990), we proposed 
to revise our regulations implementing the National Environmental Policy 
Act. ("NEPA"), the Energy Policy and Conservation Act ("EPCA"), and 
various other environmenta] laws to (1) combine those regulations; (2) 
revise and clarify the content requirements for environmental and historic 
reports; (3) provide for service of cnviromnentaJ reports on various slate, 
federal, and local agencies; (4) eliminate unnecessary requirements; and (5) 
reclassify and clarify the types of actions for which environmental and/or 
historic reports and analyses are required. 

We received comments from 20 parties,1 representing government. 

1 Th* Cooaefl oo Envirocmeatal Quality (*CEQ*)> the Memory Couodl oo Historic 
Precervitjcia CAdvaoty Cooodr or "ACHP*). tbc NitxxuJ Trust for Kcoric Praerviboo 
CN»£*»ai T r W ) , tbe Ntriooai Coo/cnoce of Sate Hfeoric Piweivttioo Officen 
CNSHPOO. tht AMoatboe of Ameriaa lUOrcwdi ( , AAR r ) > VncoMao OntrmJ Lid. 

(cootii]ucd_) 
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CDvironmcurai, and railroad interests. A number of conuoemors endorsed 
our objectives.1 Railroad interests comend, however, that some of the 
proposed procedures would be too burdensome,1 while environmentaJ 
interests argue that the proposal does not go far enough.* 

In March 1991 we furnished an advance copy of the staff draft to CEQ 
for its final comments, pursuant to a specific request from CEQ citing 40 
C.F.R. 5 15073(a) (CEQ regulations providing for consultation where an 
agency decides to revise and clarify its environmental procedures). Our 
intent was to complete the consultation process and afford CEQ every 
opportunity for both formal and informal partidpation. After a meeting of 
ICC and CEQ staff, CEQ filed additional written comments in April 1991. 
In those comments (which, along with our transmittal letter, have been 
made part of the formal record in this proceeding) CEQ indicated that the 
changes we are malting here in response to the parties' comment "will 
substantially improve [our] environmental analyses." At the same time, 
CEQ expressed continued reservations about some aspects of the staff 
proposal In issuing this decision we have taken into account all the 
concerns raised by CEQ and the other parties. 

As discussed below, we are adopting some, but not all, of the 
suggestions offered. Our revised requirements will enable us to meet our 
responsibilities under NEPA and related laws, including EPCA, the 
National Historic Preservation A a ("NHPA"), the Coastal Zone 
Management Act ("CZMA"), and the Endangered Spedcs Act ("ESA"). 
The regulations that we are adopting here will allow applicants, other 
interested parties, and our own environmental staff* to better identify and 

'(-cootiaooj) 
(•Wucoftufl Ceatnn, Citw Souad Ferry Service*, Inc ('Crow SWUKT), tb« Sao Pmncaco 
B*y Cootervaaoo ud DcveJopcne&t Comtn wring ("SFB"), AUbtmt Power Company «r al 
('Alabama Power"), tbe Aocncto Short Line IUilre*d Aaodatioa f ASLR*). tbe Riib to 
Trail* Coaseivaaqr a aL CKTC). the United Statet EnvurximeauU Protectkn Agency 
(*BPA"X tbe United States Depanaeat of Interior's National Part Service, tbc United State* 
Departmeotof Coaunerce, tbc Nadooal Oceanic aod Atmocpbcric AdminiKraiion ("NOAA*), 
tbe Rc|ular Oxntooe Carrier Coc/ereoce fRCCC), N«pa VaDej Wioe Train, lac CNaps*), 
Gcocaace aad Wycxnioj [oductries (̂ jeaesaee"), tbe Sute of New York Deputioeat of State 
CNY*), tbe New Yort Sutc Dcpartmeat of Environmental Coa«ervattoa ("NYDEC"), aad 
tba Coastal Stata Orpuuratica CCowtal States'). 

3 c f , tbc EPA NSHPO, cad AAR commeao. 
* tbe Wiacoocin Ceatnl GCDCSMC, aad ASLR oxmaeatL 
4 E^, tbe Natiooal Trust coounentx. 
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more expeditioiisty resolve enviroiimeniaJ concerns. The revised regulauoos 
arc sei forth in the Appendix. 

GENERAL COMMENTS 

1. Notice of Commission Proceedings. 

Some of the concerns raised relate to the special "Notice of Exemption" 
procedures that we require in connection with the class exemption for the 
abandonment of "out-of-service" rail lines, developed pursuant to 49 U.S.C. 
§ 10505. See 49 CJFU. 5 1L52-50. CEQ, RTC, and the National Trust 
argue that these procedures do not provide adequate notice and opportunity 
for public participation. Nonetheless, the courts that have reviewed our 
procedures have found that they provide legally suffidenl notice and are 
consistent with both NEPA and NHPA.1 

Moreover, we believe that these procedures strike a necessary and 
reasonable balance between the mandates of the statutes that we administer 
and the environmental laws. Section 10505 was enacted as part of 
legislation that substantially lessened government regulation of the rail 
industry, and it constitutes a broad directive to this agency to identify and 
carry out further deregulatory initiatives.' The "out-of-service' exemption 
is intended to provide more expeditious procedures than the traditional 
S 10903 abandonment process, while ensuring that potential concerns 
(mduding environmental concerns) are brought to light (at an early stage 
in the process) and addressed. We believe that our notice of exemption 
procedures are an appropriate accommodation that provides for adequate 

s ffluwu Conwrct Cammiaion v. /CC, 848 PJd 1246,12S&.1261 (D.COr.), cm. denied. 
109 S O . 7S3 (1968) C m b w ^ Conneaiaa Thur far Historic PrtMrvatitm v. ICC. Ml FOd 
479 (2d Of. 1968) f CoftMcacur Trusty S*r also Friends of Sierra Ra&vad v. ICC, 881 FJd 
663, 667-668 (9tfa Or. 1969), art denied, 110 S.Q- 1166 (1990) (tpeafjaJlr opboUmt tbe 
Fedevl Rejiatr DOOC* ia Notice of Etcmptioe procecdinp m TepUy suffidcat ootice to &i] 
iateraxed or affected penoot"> 

4 Sccbon 10505 coataiai a Rroef Coofrevaoaal siaodate; by hi termt (ipedficaUy, ita 
nee of the word SbalT, ruber tfeta *m*f) h f tqun tbe Comaucboo to deregulate tbe rail 
bdoBtiy wbeaever tbe axemptioa eriteha ar* met. Coofreaa cipected that aaa many M 
ponbk ot tbc Commkooo'i restrictiooa oo cbaô ea ia price* aod aervices by rail carrien will 
b« nmemd tfaroafji tbc we of | 1QS0S, aad tbat tbe Omniskx) will adopt a policy erf 
icviewiaf carrier actiooa after tbe Eact to comet abuaes of maiiet power.* H.R. Rep. Na 
1430, 96th Conf, 2d Sea. 105 (1980). 

7 LCCJd 
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public panidpauon, while still allowing unused and/or unnecessary lines to 
be abandoned without undue regulatory delay and expense. 

Nonetheless, we agree lhat our procedures should be improved in 
response to concerns raised in the comments. Therefore, wc are expanding 
the notice provided in •out-of-service" exemption cases. As discussed infra, 
all interested federal, state, and local agendes will be consulted and have 
input into the development of the environmental record prior to the 
initiation of an abandonment exemption proceeding.7 This advance notice, 
coupled with our current practice of announcing the EA's availability in the 
Federal Register, as well as service of the EA on all parties and appropriate 
agendes, will ensure ample opportunity for full public partidpation. 

Moreow, at CEQ's request, we have decided to do more to alert 
ordinary-drizens to these abandonment proposal!. Our new rales will 
require the applicant, in all abandonment exemption cases (induding 
individuaJ petitions for exemption), to publish in each county through which 
the line passes a newspaper notice alerting the public to the proposed 
abandonment, to available reuse alternatives, and to how it may partidpate 
in the ICC proceeding.1 We do not believe this new requirement is unduly 
burdensome, particularly since similar (but repeated) newspaper notice is 
required by statute for abandonment applications filed under } 10903. 

With regard to oOier types of proceedings, CEQ suggests that we 
publish t Federal Raster notice in all cases in which an environmental 
assessment (TLV) ts prepared, announcing the avaflabilky of the EA and 
advising the public of the opportunity to raise environmental concerns.* 
We agree and are revising { 1105.10(b) accordingly. 

7 Homer, wc tec DO reaaoo to make mort fuoduseatal duin|ec ai tlut time. 
* CEQ tngaa tbat thk pubticaooa fppcv three weeks ia advance at tbe Glint ^ t** 

aotice ot extmpocA However, a reqinmaeat for publicaboa by s ipeciSed advance date 
could unnecessarily delay Ettinfi at tlx ComauiBoa. Instead, wc will cimpiy requiie tbe 
nilioad to certify tbat tbe ac«if*per notice has been publkbed by tbe date ia notice ot 
txttnpooo or petxtioa for etrmprion is filed. 

' Oar praetioe has been to pubtisb aa advaoce notice tc tbe Federa! Rtpster for yo<xo(-
KTVKX* abaadcuMSt̂  bw Mt to publish advaoce notices tor petitioaa for individual 
*T"*py>n« tncfcr 49 U.S.C. % 10505 or sppticstioa* lor abandonment autbority nader 49 
U.S.C. 110903. Abo, wt br* publisbed Ftd&al Repxr notices siuoeadnf tbe «*«il*biijjy 
of EA* for appfacatiotM to eoostruct, acqwic or opente nO fiaes (jrr 49 CFJR. 11150.10(0). 
b«t ootpubtiebed motxa far smikr trusnctioar ctempttd tmder 49 GF-R { 1L5QJ1. 

la tbe NP R, wt bad propoaed to pubUsh aa advnace notice ia tbe K X Ajinw far those 
proceeding wbere a Federal Rrpa* acooe is not publisbed. 

71.CC2d 
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Uodcr our new rules, the Commission will include a statement 
announcing the availability of the EA and the opportunity to comment in 
the Federal Register notices published for applications for authority to 
construct, acquire, or operate rail Lines or any combination of these 
activities. We will also publish a Federal Register notice announcing the 
availability of the EA for any petition for mdividual exemption that involves 
an action for which an EA is required. Bui we see no reason to publish a 
Federal Register notice announcing the availability of the EA for 
abandonment applications under $ 10903, given the extensive actual notice 
that is provided for these proceedings pursuant to 49 U.S.C. § 10904(a)(3). 
Instead, we are modifying the prescribed "notice of intent" that carriers use 
in § 10903 cases (set forth in 49 CJF.R. f 1L52-21) to include information 
on the availability of the EA and the oppommity to participate in the 
environmental process. 

2. Consideration of Reuse Alterruaivcs. 

CEQ, RTC, ACHP, and the National Trust argue that in abandonment 
cases we should identify and address all the potential uses to which a right-
of-way might be put once it is no longer used to provide rail service.*0 We 
believe that the informational function of the environmental laws is served 
by our practice of advising the public, through the EA, that appropriate 
public use11 and trail useu requests can be made." Beyood that, our 

1 0 We ibovU corrtci • bwic mucoocepootl rcfirdinf tbe past-tbeodoamem tppruv*] 
prysaxns at 16 U-S-C f 1247(d) (ietena tnib OK mder tbe Trt&i Act*), aad 49 U-S.C 
I 10906 (public we cooditioc). Tbe*e mntc* m not atxmcatvtx to aboadoameat approval, 
aa K » c parties have ntoested. Ratber, tbe? art poteatiaJ cvnjtxjuenco of «a ICC dedstoa 
to p u t abaadoameat autbority. Tbcy caaaot be spptied aakas aad mul wc have already 
deoded to fully relieve tbe nil cKiiei of ks awunoo earner obtiyuioa to prcwidc rail KTVKC 
OB tbe tcoe. Tbejcfore, tbey actually repreaeat potcatial neucr of tbe Rfht^of-way. 

1 1 Secbon 10906 (tbe public me prtMioa) • a pcafpoarmeat axtbaakm; tt provides 
tune for tatntsted parties to amafe for tba ose of rail rifbt-of^rwy for otber public 
pvrposea. Tbe Cosamisrioa caaaot act tbe price or otberwice force tbe sale of rail property 
ndcr | 10906. Coimeaiaa Thur, mpra, Ml PJd at M l However, to fedHtatc public a c 
of then ri(ba-of-««y, we an addiof a reqwrrfomt tbat railroads *eetia| abaadoomeat 
aotbocity ttita wbetber tbe rî bt'Of-vay it tuitabk fbr aheraatfve public ooe vader ^ 10906 
aad exptata why. 

7 L C C J d 
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obligaiions under the envirowncDtai Uws are met by examining ihe 
environmental and historic effects of the proposal that is before us, Le., to 
cease ail rail service and remove the track and associated railroad 
strucfurcs.1'' The proposals that come before us are initiated by 
applicants. We are not a planning agency; the identification and 
development of reuse alternatives is the responsibility of state and local 
planning agendes, not the ICC." Within the acknowledged limits of our 
statutory power, however, we are doing what we can to encourage 
recreational or other public use of rail corridors that would otherwise be 
abandoned. 

3. Consideration of Environmental Record. 

CEQ has raised a concern about the completeness of our 
environmental review under the Notice of Exemption procedures for "out-
of-service" rail lines. Under our current procedures, the railroad fint 
submits a detailed environmental report, Commission staff (the Section of 
Energy and Environment, or "SEE") then conducts an . independent 
investigation and verification of the enviroomeotal report. We publish a 
Federal Register notice inviting enviroomeotal comments. SEE prepares an 
EA (or, if necessary, a full Environmental Impact Statement, or "ELS") 
addressing the environmental implications of the proposed action. We use 
this documentation (together with any comments thereon) in dedding 
whether to allow the proposed abandonment to proceed under the class 
exemption and whether to impose conditions on its use (including 

u(—continued) 
n Tbe ICC caaaot require 'ratt-bankmf* and mterua trail use anaafeaKBtx oodcr tbe 

Trails Act Set National WUdSft Fedtnaiat v. /CC, RSO VIA 694, 696-702 (D.C Or. 1968); 
WoitengKm Sum Dtpt of Gem* v. KX, S29 F-iJ 877, 879481 (9tb Or. 1968); Comwcacia 
Thtff, supra, 841 PJd at 482-483. Sa also Prwatit v. KC, UO S.CL 914, 934 o-A (1990) 
{oodnf thai Sectico 1247(d) has beea eowtrued 'as act provjdinf fedejai power to ccodemn 
nulroad h|bts-of^nrf for tatenm trail ase")-

u Set Coot v. KC, 911 F^d 12S3 (Btb Or. 1990); Conneaiaa Trva, apro, 841 FJd at 
4S3-4S4. 

u AM« Sonffm R C&Jjemipam-Abavionmmt, S lCC2d 496 (1989), <#*4 Coor v. 
JCCwpta. 

a St, t f r OMcanf T0*HsHp v. IMiud Skms, 623 F^d 1068, 1074 (3d Gr. 1960) (ICC 
did not h m to addieai tbe eavmxuaeatal effeca ot all aspects of tbe rail coettratioa wbidt 
it epprvwd, ttacc permit would have to be obtained Fram otber afeacies for certaia aspecu 
of tbc project). 

7LCC2d 
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appropriate enviroomemal mitigatiog conditions). Wc slay exemptions, or 
subject them to appropriate conditions that delay aspects of the transaction, 
where necessary to insure a fully informed decision on environmental 
issues." However, where there has been a full environmental review and 
no environmental issues have been raised, we have not considered it 
necessary to issue a subsequent Finding of No Significant Impact 
('FONSI').17 CEQ maintains lhat we should issue a FONSI where no 
environmental issue has been raised, to show that we have considered the 
environmental record To allay CEQ's concern, we will do so in all 
exemption proceedings.11 

In Us final comments CEQ asks for other, more fundamental changes 
in our procedures. Specifically, it suggests that we have the applicant 
submit an EA, rather than the environmental report (which currently serves 
as the starting point for the preparation of a separate EA by SEE). Then, 
according to CEQ, in the three weeks between the exemption filing and 
pubUcation of the Federal Register notice for a particular line, ICC staff 
could review and verify the EA and the agency could include a FONSI 
(where appropriate) in the notice of the filing. 

We believe this radical change could hamper a full and informed 
consideration of environmental issues. CEQ's approach would actually 
reduce the time we have to resolve environmental issues. CEQ assumes 
that we would be able to issue a substantive decision addressing 
environmental concerns 20 days after a notice of exemption is filed. 
However, the Commission currently issues only a procedural Federal 
Register notice at that time, SEE continues to investigate and assess 

1 4 What no mvrotvrxxial issue has beat naserf—ertber by tbe nilroad, by tbc public, or 
by SEE-** have sooetimea tOowcd u axmpaon to become efTeetnt for a hae before we 
hive addreaud otfta (transporuboo related) mue» tbat have bees raised (if the ttandtrt* 
for a say bM aot beca met). 

1 7 Simikity, for pctnioo* fbr iadrvidual en-jirptioa, after we uafcs a preliminary 
detenttiaaboa tbat aa ezeaip6oa request has nerit, we publttfe a Federal Rrpjta aotice 
desenbtflf tbe request aad ttatinf tbat tbe erenrpooe win become effective io 30 dayi if ao 
peutioa* for nay or tecoocderatioa or oflcrs of ftnaadal fnrmirKT are made. If aa 
eavirocuoeataJ imc is raised, we issue a subcequeat dedboa resotviag it before aUowiag any 
actkns to be takes tbat would have tbe eovnoomeotal effects at tosae. However, if ao 
csviroaiaeatal (or otber iasue) is raised, tbc earatpdoa bacoates effects* automatically, 
witboot a fortber iVrwioa or aotica. 

1 1 To ermmpUsb this, w an deleptint iaitial aetbority to iasue PONSTi ia ail 
rirmptioa etaes to tbe Dircctor of tbe Of&e of P * * - ^ ^ 

7LCC2d 
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environmcDlaJ issues after publicaiioa An EA containing SEE's 
recommendations is not made available until five days after the Federal 
Renter notice. Typically, we do not decide whether to deny the use of the 
out-of-service exemption for a paniculai line, or to impose conditions upon 
its use (including any appropriate enviroomental conditions), until shortly 
before the effective date of the exemption (which is at least 30 days after 
the Federal Register publication). 

Moreover, the public's opportunity io provide comments would be less 
meaningful under CEQ's proposal Currently, the public has the 
opportunity to comment on both the railroad's environmental report and 
SEE's recommendauons in the separate EA before the Commission issues 
a further decision addressing any substantive issues raised in the case. But 
it appears that there wouid be no advance notice of SEE's 
recommendations under CEQ's approach. Rather, an EA prepared by the 
railroad would contain only the railroad's analysis of the environmental 
issues (as verified by SEE). 

CEQ's proposal stems from its concern that the environmental review 
in an out-of-service exemption case is post hoc aod that the decision on the 
underlying action has already been made. That is not so. The revocation 
procedure* that are built into our out-of-service exemption procedures (and 
now our FONSI publkatioo procedum as well) ensure that no decision is 
made regarding a carrier's ability to proceed under the class exemption 
until we have considered the environmental implicatioaa. Accordingly, 
CEQ's notion that all environmental analysis should be completed prior to 
pubUcation of the Federal Register notice has been squarely rejected by the 
courts.1* In sum, wc are ««iicfifd that our current procedures work well 
and we see no reason to make fundamental alterations to them. 

'" RTC objects to our proposal to delegate to the Director of the Office 
of Transponatkn Analysis (now the Office of Economics, due to an 
intervening internal reorgmizaiioc) the authority to (1) sign memoranda of 
agreement with the Advisory Council,-* (2) render initial decisions oo 
requests to waive requirements contained in these environmental rules; and 
(3) reject environmental rtpoctt that do not comply with tbe rules. 

9 IBmois COHOMK*, jqpnr; Cameaiaa That, xprv. 
* A flMflaanadtta of ftfreeakeat i> wd to record fefKcmcati between tb* ACHP tod 

tb* f%T'T';fTir^ OB aeawmt to iwoid or «iQjMe tbe effect* of a Commtccios-tuibonzcd 
actioa os tustonc propmeL 
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The practice of delegating appropriate adminislrative and procedural 
functions is well-established.21 Moreover, these delegations will be 
beneficial, because they will expedite the consideration and resolution of 
environmental and historic preservation matters. This is not a delegation 
of full discretion, however. The delegated authority is to be used only for 
procedural matters, and only in a manner that is consistent with established 
Commission policy; all other issues should be referred to the Commission 
for resolution. Moreover, appeals to the Commission will be available as 
of right Finally, since SEE is the unit with the expertise in these matters, 
we have decided to delegate some of these functions directly to the Chief 
of SEE, rather than to the Director of the Office of Economics. 

4. Waiver Provisions. 

CEQ, ACHP, and the Natiooal Trust are concerned about the breadth 
of the proposed waiver provisions for individual proceedings. We cannot 
Vaive' our responsibilities under the various environmental laws. Rather, 
the waiver provisions are intended merely to enable tailoring the 
environmental analysis to the specific circumstances at hand, and to give us 
flexibility in applying our own internal procedures.21 

5. Cost-Benefit Analysis. 

Gene&see and Napa argue that we have not adequately considered the 
cost, particularly to short-line railroads, of complying with the rule changes, 
or alternatives which might minimiT^ the economic impact on small 
entities.0 As we explained in the NPR, some aspects of our proposal. 

a To • luge extent, Ute deJefaooo* propoud bere iovotve ao tooce thaa tbe p r ^ * " ^ ! 
fuacboa at ffceefcint to tec tbat tbe csvuocuBeatii rukc bnc beea preycjly iirwafced ead 
teniae caviroaswatal review iato moboo. Tixrj m ctmikr to dekfitioai tbat wc beve eude 
ia tbe past. Sm 49 CFJt . H 1011.7 aad 1011A 

3 3 Por example, we oiifht reclassify, waive or otherwiae modify tbe requirexoeats for 
todmchial proceedtagL Gwo though aa actioo would (eaeraQy require ooly aa EA. we au|bt 
decide tbat tba probability of sipiifSrant tnrpacts is hifb caouffe to warrant an FIS. 
AlternatnwJy, ia a rail coostracttoe case, aa tpptkaat could seek to deaxxmate that aa EA 
(ruber thaa aa B S ) wouid be suffidcat, or that ail or part of tbe customary 6-mooth 
prcfittaf period ibould be waived. 

n Sm oho tbe commeats of ASIA. 

7 L C C J d 
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such as the elimination of a separate environmentaJ notice, are clearly 
bcoeBdal to the railroads. Moreover, the overall impact on railroads of the 
additional requirements (i-e-» more consultation with other agendes, 
broader dissemination of environmental reports and increased historic 
information) should not be significant. Our new requirements are timiUr 
to what SEE and the environmental agendes already request informally. 
Thus, while the initial cost of preparing a more detailed environmentaJ 
report may be higher, they may not be much higher than the ultimate costs 
have been in the past- Induding at the outset the sort of information that 
has been found useful and reliable in the past should benefit ail concerned. 
Indeed, the expedited action that will be made possible by having more 
complete environmental infonnation up front should permit applicants to 
realize the economic benefits of their proposed aoions sooner. 

Alabama Power suggests that we apply a cost-benefit analysis to our 
environmental requirements, and thai studies should be undertaken and/or 
mitigation measures imposed only if it is dear that the benefits would 
exceed the costs. While we are sympathetic to Alabama Power's concerns, 
we cannot forego an environmental review (or the supporting materials that 
we need from the railroad) simply because the cost would be high.1* 
Moreover, performing an economic analysis first could significantly delay 
individual proceedings. However, we can certainly take costs into account 
in dedding among environmentally different alternatives, or determining 
appropriate mitigation measures. See 40 C.F-R. $ 1502-23. If the railroad 
demonstrates that the cost of an alternative (or a mitigation option) 
outweighs its benefits,0 we can select a less costly alternative or mitigation 
measure. 

' 6. Suppicmcnting the Environmental Analysis, 

Alabama Power suggests that we provide for an EA to be 
supplemented with a limited E1S mmining only the area in which a 
proposed major federal action could significantly affect the quality of the 

* Wteiv it wouid be excettively coaly to develop Bte^peafic inform*OOH, • niliotd 
could ssppty mfonxuboa bwed aa tbeootictl eppcoacbes or rcteajcfe nezhodt geacimlly 
Kccgtad ta tbe nrimrtAc eommtmity. SM 40 CF.R. 1 150122. 

* Tb* nttroada are free to coauDcat (just M any otber iatercnad party) oa any 
mitijitjoo propaiak dacutted ia tbe EA or OS, or ptopooedby other portitt. 

7LCC2d 
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human environment. This is not appropriate; NEPA requires an EIS on 
the entire proposal if there is a reasonable possibility that the proposal 
could have significant environmental impacts. Where an EIS is prepared, 
though, the scoping process should be used to identify the significant 
environmental issues deserving of study and those that are insignificant, 
thereby narrowing the scope of the EIS. 40 C J J t 55 1500.4(g) and 
1501.7." Where an EA (rather than a full EIS) is appropriate, a 
supplemental EA can be prepared to address concerns raised in response 
to the original EA. 

7. Third Party Consultants. 

At Alabama Power's suggestion, we will modify the rules to expressly 
provide that (1) railroads may use third-party consultants17 and (2) the 
environmental reporting requirements will be supplanted where a railroad 
engages a consultant who ts approved by SEE and works under SEE's 
direction and supervision. In such a case, the third-party consultant must 
act on behalf of the Commission, working under SEE's direction to collect 
the environmental information that is needed and to compile it into a draft 
EA or EIS, which is then submitted to SEE for its final review and 
approval * The applicant railroad may participate in the selection process, 
as well as in the subsequent preparation of environmental documents. 
However, to avoid any impermissible conflict of interest (le., essentially any 
finam-jal or other interest in the outcome of the railroad-sponsored 
project), the railroad may not be responsible for the selectioo or control of 
independent contractors. We encourage the use of third-party consultants 
because they expedite and facilitate environmental analysis. 

* Impacts are to be addressed ia tbe EIS ie sccordsacc with their significsncc, 40 
CF-R. ft 15CZ2(b). 

3 3 The CEQ rules pennit thiid-faity coasultsats, tet 40 CF.R. j lJ0&-5(c), sad sppbenats 
haw used tbem ia CoaumssiaB fr"*^'"^ ia the past. 

3 1 There would be ao point ia requmaf tbe railroad itself to also (De aa eavirouaeotal 
report aad oadertake dupUcativc coosuhaboaa. 
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COMMENTS ON SFECIHC PROVISIONS 

1. Pivpose (Section 1105.1). 

We have deleted the separate EPCA requirements now codified at 49 
CJFJi. Part 1106 and bcorporated them into the more general 
environmental regulations. Section 1105.1 of our rules reflects the 
expanded scope of the environmental regulations. 

2. Information and Assistance (Section 11053). 

Contrary to RTCs fears, this proposed provision is not ^nt to 
restrict the assistance SEE will provide. To clarify our intent, th. -J rule 
stales that SEE will provide infonnation and assistance 'regardki; . z rules 
and the Commission's environmental and historic review process." Also, we 
note that SEE can be contacted for the names and addresses of appropriate 
federal and state agendes. 

3. T>cfinitions (Section 1105.4). 

RTC complains that our proposed definition of "environmental 
assessment' does not confonn precisely to that of CEQ in 40 C-F.R. 
{ 1508.9. While our wording may not be exadly the same, it is adequate 
to convey that the EA is the documentation prepared by the agency to 
address all applicable environmental concerns when an EIS is not needed. 

'" 4. Determinative Criteria (Section 1105-5). 

RTC and Cross Sound disagree that '[a] finding that a service or 
transaction is not within the ICCs jurisdiction does not require an 
environmental analysis." However, NEPA only requires federal agendes to 
consider the environmental consequences 'tn [a] recommendation or report 
on major federal actions significantly affecting the quality of tbe human 
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CDviroomcot.' 42 U-S.C. § 4332(2)(C) (emphasis added)." The agcocy 
cannot (and does not) lake any action, either to authorize or prevent an 
actjviry, wben it finds thai the matter is not within its ju^isdiclion.,0 

Congress coidd not have intended for an agency to review any aspect of a 
matter over which the agency lacks jurisdiction.31 

Similarly, we are not required to consider the environmental effects of 
trails use under 16 U.S.C. § 1247(d), or offers of financial assistance under 
49 U-S.C. S 10905, because we. do not make a decision to take a 
discretionary action in those situations. Rather, our issuance of authority 
under those two statutory provisions is nothing more than a ministerial act 
showing that a statutory right, already conferred by Congress, has been.duly 
invoked.11 

Additionally, the environmental laws do not apply to abandonment 
proposals submitted under the special provisions of the Regional Rail 
Reorganization Act of 1973, as amended by the Northeast Rail Service Act 
of 1981 ("NERSA"), because no discretionary Commission action is involved 
in those cases.11 See 45 U.S.C. f 791 (explicitly providing that NEPA docs 
not apply to any action taken under authority of this chapter).** Finally, 
no abandonment analysis is necessary for abandonments that are authorized 
by a bankruptcy court, or transfers of rail lines under plans of 

9 CEQ defisc* *m«)or fedenl actioas* to embrace: aew and coodouinj actrvirie*. 
ift̂ jnrfiwg project! aod profnma entirety or partly financed, mined, coeducted, regulated or 
spproved by federal afeades; acw or reviaed a|eacy rules, refulatioaa, ptans, policies or 
procedures; and leptlaove proposak. 40 CF.R. I 1506.IS. 

.• J C By coatrast, tbere is a federal acboa wbeie we jraat ciempooe autbority uader 
| IQSQS. la sudi eases, we exercise our juntdictioa by raikinf s discretioaary dctcrminaboa 
that tbe proposal Beets tbe criteria of f 10505. AccordLnjfy, tbe eaviroameatal laws apply. 

1 1 Thus, for exaarpie, a detenniaatioe tbat a panicuUr track aepneat is a 'spur, 
industrial, team, awitcboia or tide* trad outside our abaadoaakcat aad acquisitioQ 
juriftdirboa, pursuant to 49 U-S.C 110907(b), would aot trioer NEPA or NHPA review. 

n Coos v. KC, aipta. 
n NERSA t^wrer tbe Commission to (raat a Coorai] abaadoameat appiicaboo, without 

ezamiaatioe, eaiesi aa offer of ffaaadal aasjcraivr n made. Jar 43 U.S.C | 744(bX3); Ex 
Parte No. 419, Comal Abandonmena Vrvttr NERSA (oo< priated), ccrved November X , 
1WL 

* RTCredtestbeBotero0cMa|4SU^C^791:•^4othill^tathMtitfc••'th^ 
tbe applicawx of [NEPA] to aaioos of tbe CommisDoa.* Tbat note does aot impUcate, or 
take precedeacc OTT, tbe specific tututory provisioa aukin| NEPA insppUcable to NERSA 
abaatkauaeatt. 
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reorganization, because our functioa is merely advisory. See 11 U-S.C. 
55 1166. 1170 and 1172, 

5. Classificanon of Actions (Section 1105.6). 

We proposed to categorize actions according to their potential for 
environmental effect, using three classifications: (1) those classes of actions 
that generally have significant environmental impacts and thus would 
generally require preparation of an EIS, (2) those that may have a 
significant environmental impact and thus would require an EA, and (3) 
those whose environmental effects are ordinarily insignificant and thus 
require : nvironmental documentation. For any activities not included 
in one he three categories, we had origmaiiy proposed that no 
envirom: —;al documentation would normally be prepared. 

In mcir comments, CEQ, RTC, and the National Trust point out that 
the CEQ rules, at 40 C F A . { 1501.4(b), call for an EA where an EIS is 
not required and there is no categorical exclusion from the NEPA 
documentation requirements. Therefore, we are modifying our rule to 
require an environmental report and an EA for any action not specifically 
listed in H 1105.6(a) (activities requiring an EIS) or U05^(c) (categorically 
excluded activities). 

CEQ and Cross-Sound object to the categorical exclusion of water 
carrier licensing under 49 U.S.C 5 10922. We have reconsidered our 
position that all water carrier licensing ordinarily should be exempt from 
all environmental review. As discussed below, we will continue to classify 
certain type* of water carrier licenses as proposals that normally require an 
EA. However, we generally will not require environmental documentation 
for the types of water carrier licensing that rarely, if ever, have 
environmental consequences. 

The Commission's jurisdictioa over water carriers ts set out in 49 
U.S.G 55 10541-10544. Under 5 10542, the Commisskxi lacks jurisdiction 
over commoditie* in bulk that (1) are carried without wrappers or 
containers; (2) are received or delivered by the carrier without 
transportation mark or count; and/or (3) are liquid cargoes in tank vessels. 
(These statutory exemptions embrace over 95% of the water carrier traffic 
that would otherwise be subject to our regulation.) With respect to this 
exempt bulk water transportation, as well as any other water transportatkn 
over which we lack jurisdictioa, the agency takes DO action that would 
trigger NEPA's requirements. See Cmss-Sound Ferry Services, Inc v. /CC, 
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934 F^d 327 (D.C. Cir. 1991) (agency decision finding certain water carrier 
services to be those of an exempt ferry under 49 U.S.C. 5 10544(a)(4) is not 
agency action for purposes of the environmentaJ laws). 

Most of the water carrier cases that do come before us are applications 
under 49 U.S.C. } 10922 for authority to transport general commodities as 
a common or contract carrier throughout the inland waterway system or on 
specific bodies of water. Although these applications are couched in broad 
terms, they generally involve only occasional or minor movements of (non-
bulk) commodities that are too large to move over the highways or arc not 
well suited to or served by rail transportation. For example, a carrier that 
normally transports exempt traffic may occasionally seek authority to make 
shipments of non-exempt transportation in order to better serve existing 
customers. Alternatively, a carrier may seek to substitute contract carriage 
for common carriage or to replace ICC-regulated intermodal service for 
FMC-regulated port-to-port service. Such applications generally do not 
significantly change a carrier's method of operations. Rather, they usually 
result only in minor differences in the number and kinds of commodities 
being carried, with little or no potential for <ignificaqT enviroomental 
consequences. 

Where a proposal involves a new operation, however, or is a request 
for authority to operate on a newly developed waterway, the licensing 
proceeding may result in potentially significant environmental impacts. By 
a new operation, we mean one that will add a significant number of barges 
to the inland waterway system requiring the addition of towing capacity. 
We are not speaking here of the more typical '^'uhg proceeding involving 
adding a few barges or partial bargeloads to ^ctmg tows. New operations 
would also include introducing service to a new waterway that has had no 
previous traffic or the commencement of a new service that is not 
statutorily exempt We will classify these types of licenses as actions that 
normally require environmental review. 

Additionally, we now believe that it would be inappropriate to have a 
categorical exclusion for } 10922 water carrier licenses that involve the 
transportation of hazardous materials. Clearly there are identifiable risks 
to the environment frocn transporting hazardous materials. The best 
methods of handling such materials, and the best means of avoiding or 
mini miring the environmental harm associated with any accidents involving 
such materials, must be considered before licensing any such operations. 

With the exception of the categories we have idrntifir^ here, most 
water carrier cases that come before us under 49 U.S.C f 10922 have 
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vimiaUy no potcndaJ for environmental impacts. Where a request for 
authority wouJd not significantly affect a carrier's method of operations and 
does not involve hazardous materials, the environmental effects ordinarily 
arc incjgpjfjranr Accordingly, we believe that there U no need for routine 
environmental review of these proposals (except for the categories wc have 
now identified), although we can (and will) conduct an environmentaJ 
analysis if it would be appropriate in a particular case. 

RTC further objects to the categorical exclusion of proposals to 
discontinue rail freight service under 49 U.S.C. i 10903. NYDEC also 
argues that discontinuance of freight service proposals, as well as rate 
proceedings involving recyclable commodities, should be subjected to 
environmental review. Because a discontinuance may result in diversion of 
traffic to other lines or modes, with potentially significant enviroomemal 
impacts, we agree that there should be an environmental review of 
proposals to discontinue rail service (except for discontinuances under 
modified certificates issued under 49 C J J L } 1150^1B and 
discontinuances of trackage rights where the affected fine will continue to 
be operated1*). On the other hand, we do not think that there needs to 
be routine environmental analysis for rate proceedings that happen to 
involve a recyclable commodity. Should an individual proceeding involving 
rates on recyclable commodities have significant potential envirotunental 
impacts, we can and win conduct an enviroomental review. 

Cross Sound asks that | llQ5^(b)(5) be expanded, substituting 
"policymaking* proceedings for "policy statements." We believe that the 
present wording is clearer and more appropriate. To the extent we might 
make policy is an individual case, rather than in a proceeding of general 
applicability, our dectsioâ b&ald be based on the situation at hand. We are 
not "precluded from thoroughly reconsidering that policy, or its applicability 
to differing situations, and when we are confronted with differing 
situations. Therefore, we need not, and should not, burden down an 

B Modified cettiQc«tc*,*tikb>ppty to openikw 
ta* taca toqwred by a Statt, pteaeat t qttdal oate. Uader tbe eerau of « uodifiad 
certificate, aa operator hat aa aaqualified riffci to tenaiaate aervice ever the bae oe 60 days' 
aotin. Sat 49 CFJL1115QJA. Beeaeie ao aaafytis or dedikMKukiaf it javohwd,«« &ad 
tbat NE7A does aot eppty. Sm Goer, aqwv. 

** It sacb cases, tben feaenQy » tnettty a change ia opemocs witbovt rtsuftiag 
cawoaflheacai mpicOL 
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individuaJ case by pos nil a ling and analyzing varying potcndaJ siruauons Lhat 
bear no relation to the proposed action dial is before us. 

CEQ, EPA and RTC ask for an explicit statement in the rules that we 
will conduct an environmentaJ analysis for a normally excluded action when 
appropriate. Section 1105.6(d) was intended to provide that flexibility. 
Because this was not clear to all parties, we are adding clarifying language 
to the proposed rule. 

6. EnvironmentaJ Reports (Section 1105.7). 

Genessce, Napa, and ASLR suggest that we omit (or minimize) 
eoviromncntal reporting for smaller carriers, particularly in abandonment 
cases. We cannot do so. NEPA applies to every abandonment proposal 
brought before us, and we must obtain adequate infonnatioa for our 
analysis. Moreover, any abandonment can have significam environmental 
consequences, even if the line has carried little or no traffic, because of the 
potentially disruptive effects of salvage operations. However, the nature 
and degree of environmental impacts are highly dependent on the location 
and terrain involved. Therefore, the waiver provisions can be used to 
modify otherwise applicable reporting requirements where there is little 
potential for significant environmental impacts." We note that if a 
particular requirement is not applicable, the railroad need only explain why 
the requirement does not apply. 

For notices of abandonment exemption under 49 CFJR. { 1152-50, 
AAR asks that we require only 10, rather than 20, days' advance filing of 
the environmental report on the state clearinghouse. The Office of 
Management and Budget has established, however, that state clearinghouses 
should have 60 days to comment on federal projects. Reducing the advance 
notice as AAR proposes would mean that the state clearinghouse's 
comments would not be due until the date the notice of exemption is 
scheduled to become effective, 50 days after the filing of the notice of 
exemption. Accordingly, wz will adhere to the 20-day advance notice 
requirement 

3 1 la addhioe, wc note thai we arc dektia| as uaatrrsaary tbe curreat requircmeat that 
railroads atoo BCTN* a cpeaal cavirauaeatal aotice oo a drstyaated state a|eacy. Tim aocice 
was mereiy a fonn tetter tavitia{ iaterested penoai to address caviroaaieataj isrocs; it 
ptwided BO specific iaforaaboe about tbe proposed actioa. 
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Wc proposed to require distributiou of ihe enviroomental report to the 
state dearinghouse, the state EPA, and any other agendes that have been 
coosultcd in the preparation of the report,11 RTC asks that the reports be 
sent directly to (unspecified) iocai, regional and state environmental, 
recreation, park and transportation agendes as well. This request is overly 
broad; without a Ust of specific entities, there would be no way for a 
railroad to determine whether it has served all appropriate agendes. 
However, to facilitate local awareness, we will add to the list of entities that 
must receive the environmental report the head of each county (or 
comparable political entity induding any Indian reservation) through which 
the line goes. We will also place the U.S. Soil Conservation Service (which 
helps railroads analyze the effect of their proposals on prime agricultural 
land) and the National Park Service (which plays an important role in 
promoting the conversion of railroad rights-of-way to recreation and 
conservation use) on the list of agendes to receive a copy. 

AAR objects to our proposal to require railroads to furnish the 
responses of the agendes they have contacted (either by attaching a copy 
of the written responses or preparing summaries of the oral responses). 
AAR maintains that this is unduly burdensome for the railroads and that 
the Commission should contact the agendes in question for information on 
areas in which the railroads have no unique knowledge or expertise. 

We recognize that this consultation requirement could delay filings with 
the ICC, and that in some cases it would be faster to have the agendes 
which have been notified forward their comments directly to the 
Commission. However, wc believe that this advance consultation process 
is the best means of ensuring meaningful input from other agencies into the 
development of the environmental record, thereby improving the quality of 
the environmental record significantly. Moreover, we believe it will shorten 
the overall regulatory process, by avoiding the procedural delays we have 
been experiencing with these cases at the Commission, and/or die need to 
impose conditions upon our regulatory approvals, which serve to delay the 
transaction indefinitely whQe the environmental process is completed and 
environmental issues resolved. 

Generally, we expect the infonnatioa required to be either readily 
available to the railroads or easily obtainable by consultation with other 

* The state pabtie service -"n-^r-". also noma aotices of abaadoameat proposak, 
mrter 49 CS>JL 11151i0(<l). 
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agcndci.'* Moreover, as noted above, where a reporting requirement Is 
not applicable to a proposal, tbe railroad should so state and briefly explain 
why. Where a railroad has made reasonable efforts to obtain required 
information but has been unable to do so, it need only inform us of its 
efforts. 

The Commission does not have sufGdent resources to assume the 
entire burden of conucting all of the necessary agendes for all of the site-
specific information ihqt is needed for meaningful environmental reviews. 
We see nothing unreasonable about placing the initial responsibility upon 
the carrier seeking our approval for its proposal Ln short, it seems to us 
that the approach set out in the proposal will streamline and improve the 
cnvironxncntal review process without unduly burdening the railroads. 
Accordingly, we are adopting the reporting requirements as proposed, with 
only minor changes. 

To insure that the reporting requirements do not become burdensome, 
we will only require the applicant to briefly summarize the oral responses 
of the agendes contacted. We are substituting tbe word "reasonable' (the 
traditional language used to describe alternatives) for "viable' in the second 
sentence of 5 1105.7(e)(1), as CEQ requests. 

AAR correctly points out that the energy reporting requirement in 
§ 1105.7(e)(4)(i) pertains to the transportation of energy resources. 
Information regarding the effects on the consumption of energy resources 
is covered by other provisions of H (e)(4). To avoid needless repetition, 
the infonnation on overall energy effidency called for by f 1105.7(e)(4)(iii) 
need not be supplied if it would duplicate more detailed information 
provided in response to % 1105.7(e)(4)(iv) (Le. if the thresholds triggering 
that provision are met). 

We also agree with some of the suggested modifications in the 
reporting on air emissions, ozone depleting materials, noise, and safety. 
Spedficalty, we are changing the threshold level in proposed 
1 lia5.7(e)(5)(0(Q to average traffic levels and modifying! 1105.7(e)(5)(i) 
to require an applicant to quantify the anticipated 'effect oa" air emissions 
(if the thresholds are met), as AAR suggested. We are granting EPA's 
request for lower thresholds on air quality reporting in environmentally 
sensitive areas, i&, where a dass I or ponaftainmcnt area under the Oean 

* Wc do oot intend for nilronds to eooduct expeun* trudie* wbere it it unlikely that 
there win be atc&ifiaut eoviioamental impacts. 
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Air Ad is affcclcd See % 1105.7(c)(5)(u). We are clarifying 
§ 1105.7(e)(5)(iii), regarding information on chloroflurocarbons and ozone 
depletion materials, at the request of AAR and Alabama Power. We are 
incorporating EPA's suggested changes in tbe wording of the noise 
reponing provision, in $ 1105,7(e)(6). Finally, we are clarifying that 
§ 1107 J(c)(7)(iii) applies only to known hazardous waste sites, as Alabama 
Power requested. 

AAR has criticized the public health and safety reporting requirements 
in 5 1105.7(e)(7). Under NEPA we are obligated to consider potential 
safety problems (including information on hazardous materials), however, 
and the railroads are b a position to provide known information on these 
issues. 

We are clarifying the water quality provision, as Alabama Power has 
suggested, to state that applicants can contact either EPA Of a designated 
state agency if they are not sure if a pennit under ( 402 of the Oean Water 
A a is required. Finally, we agree with Alabama Power that 
$ llQ5.7(e)(ll)(v), involving additional reporting for rail coostnictkm cases, 
should only apply when the applicable thresholds in H 1105.7(e)(4), (5) or 
(6) are met. 

7. Historic Review (Section 11Q5.8). 

The NHPA applies to proposals to abandon a rail Enc under H 10903 
or 10505, and to acquire rail property through a sale or merger under 
§§ 10901, 10910,11343 or 10505. It requires the Commisskxi to consult 
with the appropriate state historic preservation officers) ("SHPOs") (and 
other interested parties) to identify historic properties, determine if they 
will be adversely affected, and, if so, consider appropriate mitigation. The 
Commission processes 200-300 cases a year that require an historic review. 
(Most railroad property is at Least 50 yean old, which makes it potentially 
historic) 

In the NPR we observed that the historic consultation process has been 
unduly burdensome and not partkularly efficacious in ICC proceedings, and 
we asked for comments oo bow to harmooize the NHPA objectives and 
requuemcatt with the objectivea and limitatioas of the Interstate 
Commerce Act AAR and Wisconsin Central agree that the NHPA process 
often ts unduly burdensome, lad red, AAR stated that in many cases the 
doe and money spent to comply with NHPA have far exceeded that 
expended on the actual Ikrnsing activity. Moreover, the NHPA process has 
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mjcacd coosidcrabic unccrtainry into the business activities regulated by 
the Commission, by delaying indefinitely the disposition of rail property. 
Both AAR and Wisconsin Central describe cases where the NHPA process 
has dragged oo for years. 

To expedite the historic review process, we will continue to set 
reasonable time limits for our consultation with SHPOs and the Advisory 
Council in individual cases. We also will terminate (or move to the next 
stage of) the process where a SHPO or the Advisory Council declines to 
participate in a timely manner or "sleeps on Us rights." 

We agree with AAR that we should not let the NHPA process delay 
cases beyond the statutory deadlines set by Congress for railroad 
abandonment cases in 49 U.S.C. | 10904 (Le, a maximum of 330 days).40 

Both the plain language of I 10904 and its legislative history make clear 
that Congress intended for railroads to be able to dispose of their property 
expeditiously, and by a date certain. Therefore, in the future any delaying 
conditions that we impose under NHPA in rail abandonment cases will not 
extend beyond the 330-day statutory time period for abandonment 
proceedings, unless modified or earlier removed.41 

We do not think it would be workable or productive to ^ahii^h 
uniform time deadlines for the various stages of NHPA review, as AAR 
and Wisconsin Central suggest The time needed to complete the NHPA 
process varies fiom case to case, and what is too long for one proceeding 
may not be long enough for another. Similarly, we see no practical way to 
alleviate the parties' concern about the lack of uniformity in working with 
the SHPOs in the various states.43 To some extent the process must vary 
to account for the fact that each case is different 

* In the ptet w hr* impcxed eooditioa* that coetxaue mtH tbc NHPA proceaa • 
terminated The retail hac been that in aome eaaes tbc NHPA revteor baa gooe od for yean 
after «e have tppmvd the sodertyinf tjaosacboo. 

4 1 AAR bns cuipscted that w further timh tbe hktorie review proccat to OUT mtcraal 
time deadttnc* (t*, 60 dayi to decide aotice oi ezcotpcioa caaec aad 4 taoetba for mott liac 
take). TlctfaaocahrrrepoaafcteorpractkaL 5«e, c j , mt%odtmpra, M FJ2d at 12S&-1260. 

4 3 Wc haw wortxd bard ia rceeat yean to react a iccaoaaMe accoauaodaboe of 
eaviKxuaeatai aad traaapomtioa profraan aad to tailor our partieuiar refulatory projnirm 
to the NEPA aad NHPA pcocca. The reiatiooahip between our eovirocuneataJ ataff aad 
maay SHPOc is impnxiag. SHPOs are becamia| more familiar with our projrmms aad with 
what tbey caa reasoecMy cipccL 
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AAR complains tiiai the NHPA process "routinely sweeps up att 
strucmres (and sometimes entire lines) * • * without real regard to their 
true historic significance." It asserts, for example, lhat plainly ordinary 
bridges have often been caught up in the NHPA process even though their 
noo-unique nature is shown by the fact that there may be a half-dozen 
virtually identical bridges on a short stretch of line. 

We agree that the NHPA review process should be minimized where 
there is no reason to believe that significant historic properties would be 
affected, and focused instead on the actions most likely to affect historic 
property. Toward those ends we are adopting expanded informational 
requirements that will apply to those classes of actions which raise historic 
preservation concerns (to give SHPOs and other inieresied parties more 
infonnation up front),*1 but not to those classes of transactions which 
rarely affect historic properties. Tbe latter include: (1) tbe sale, lease or 
transfer of rail lines for continued rail operations where there are no plans 
to dispose of or alter properties subject to the ICCs jurisdiction that are 
50 years old or older; (2) the sale, lease, or transfer of property between 
corporate affiliates; (3) a trackage rights arrangement, common use of rail 
terminals, common control through stock ownership, or similar action that 
will not substantially change the level of maintenance of railroad properties; 
and (4) a rulemaking, policy statement, declaratory order, waiver of 
procedural requirement, or rate or classification proceeding.*4 These 
changes should streamline and significantly improve the NHPA process. 

Where historic property is involved, our ability to protect it is very 
limited. Despite the broad scope of the ACHP regulations (which 
encompass all property in the vicinity), we can impose historic preservation 
conditions only to the extent the particular property is owned by the 

a Tbece revised requirements sre tbe product of coosultsboos with both ACHP u d 
NSHPO. Both »|eudes' coouDeaU subautted in this procccdrnf geacnlly support our 
eipuded infortutiOQsl requircmcAO-

" Otfrj tbe Niboasl Trust objects to these eacepcioas. ACHP does aot object ia 
priadple to oar eodificaboo cf these oi«tuaUy4evek)ped eaceptkuL la its Juac 1990 
coomeaa oe tb* NPR. ACHP staled that it Svuld be wilEac to cater iato * * * a 
proframaiatic tfreea>cat f P M O A l for thefaej cacepboas.' 

Oar culT seat a proposed PMOA coataiatOf the excepdoos to ACHP for ttt review, but 
wc hive aot leceived a formal rcspoose, la a foOow-«p letter dated Nowaber 1,19%, our 
staff advised ACHP that if we did aot receive s formal lespoase within the aeH 20 days, we 
woo&d taJte its nleaec as coeseat to tbe iadasioe of these eggptioos ia oar ruks. Since we 
he** rocenvd ao respoase, we think it a appropriate to adopt tbc ezcepcioas at this time, 
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applicant carrier*3 and has a sufficient nexus to the proposal under 
review.*4 Moreover, even where the property is subject to our 
conditioning authority, we do not have the power to force a railroad to sell 
(or donate) its property, or impose a restrictive covenant upon the deed, as 
a condition to obtaining abandonment or acquisition authority. Nor can we 
deny ICC approval of a transaction solely on the ground that it would 
adversely affect historic resources. Thus, as a practical matter, 
documentation of the historic resources involved in the proposal under 
review (before they are altered or removed) is the only form of 
nonconsensual mi Ligation available to us. 

RTC, ACHP, and the National Trust argue that our authority is not so 
narrow. But any artempt to either preclude or force a railroad to sell (or 
donate) property for a non-rail purpose, as a condition to obtaining 
abandonment or acquisition authority, would plainly constitute an 
unauthorized taking under the Fifth Amendment." We lack the statutory 
power to require a railroad to sell a right-of-way for any purpose other than 
continued rail service under 49 VS.C If 10905, 10910 or (in limited 
circumstances) 11343.4* 

In any event, it is well established that we need only make a reasonable 
accommodation of environmental and transportation concerns, and are not 
required to elevate environmental matters above concerns related to our 

4 5 By owacnfaip, vc meaa dtber ha owaenhip io fee or a loo|-term iaiertn ia tbe 
propeny. We caikS aot, et • practical (Batter, eaforce midptioo a>eacura on propeny to 
wbicfa tbc nilroad tppikxol baa ao kepi iaterecL Tbe railroad might DOC evea be aOfc to 
obtain accea to tbe private propeny of otben. 

.•*4 Por aa adequate aexua, tbe property must be pan of tbc traatactioa before vt aad 
bear toae nlttiaa to tbc tnacportatioe porpocec of our re julatory autbority. Af Wacomin 
CeatnJ poiats out, propeny tbat if aenber uacd aor uaeful fbr railroad purpoaa m toacUy 
aot withia our icfulatory aobtL That, each aarelatcd property (eaenUy would aot be withia 
tbe scope of aa NHPA eooditioa that wc tmftt 

4 7 S**, Notkm v. CaUfomia Coaaal Convnuoon, 483 VS. K25 (1987) (requireaieat that 
beach Croat property (men allow tbe pobtic to croaa their beach a* a eooditioa of obtaiainf 
a permit to rebuttd their boraea violated tbe Takiap Oaute). Ser aim RaHnxid Comm* v. 
Eaaen Texas RK 264 U i 79, SS (\92*); AvcJa Sconim Co. v. RoUnod C o m * of 
Louisiana, 2S1 VS. 396, 399 (1920) (rt&oadi have a coutitatiooaj rijbt to retrieve tbetr 
property wbere nil tervice m ao toofer required by aa ovenidiaf public iate rest, or to be 
eocapeaaaled fbr tbe deaial of tbat rifbt). 

4 4 <>tMCikta7>us,afra.S41FJdat4&<l Ste a^oOdcato A Nonk Western Thm^. 
Co. v. United Staes, SS2 P Jd 1043,1W9 (?th dr.), cm. denied, 439 VS. 1039 (1978). Accord, 
CMcafo A Ncrtit tVatmt Traajp. Co. v. United States, (Ol V2d 94, 97 (1980). 
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regulatory mission.* ACHP asks that we oevertheicss encoumge 
applicants to advertise historic properties for sale or dooadon for historic 
preservation. We do so here. However, our conditioning power is limited 
to requiring appropriate documentation of historic railroad property. 

AAR proposes lhat the historic report submitted with each case be 
presumed to constitute adequate documentation under NHPA absent a 
strong showing that more is required. Wisconsin Central complains that 
documentation can be extremely costly, and requests lhat we provide 
funding for NHPA compliance. 

We lack the resources to allocate funds for NHPA compliance. 
However, in detennining the level of documentation required, we look both 
at the need that has been shown in the particular case and the costs 
involved. It may be thai the mformation provided under our new reporting 
requirements will constitute appropriate documentation in some cases, but 
we cannot simply presume so. We will continue to dedde documentation 
questions based on the record of each proceeding. 

ACHP asks that we amend § 1105^(a) to provide for historic reports 
in rail freight discontinuance cases under 49 U.S.C. J 10903. This is not 
necessary since, is discussed above, we have decided to require full 
environmental reports (mduding the historic repon) in discontinuance 
cases* 

AAR that we clarify that the historic report can be submitted with 
the filing While ihe report may be submitted at the time of filing, there 
arc good reasons to file it 60 days in advance where possible. Advance 
filing allows for timely completion of tbe NHPA process without regulatory 
stays or delaying conditions. 

AAR and Wisconsin Central suggest that we pennit (1) alternate maps 
instead of the U.S. Geological Survey (USGS") topographic map specified 
in $ 1105.8(d)(1) and (2) either color or black and white photographs under 
section llQ5i<d)(3)). ACHP has advised our environmental staff that it 
does not object to these changes. Accordingly, we wQl allow any good 
quality photographs and alternate maps, provided the maps are to scale and 
show the buildings and other structures in the vianity of the proposed 

* Gomafcur THur, suprn, Ml FJd at 484. f-femcw KMbcr M*cJor Pomtr Corp. 
v. SRDC. 435 US. 519 (1978). 

* Tba taaonc revtev cbovld tafce tato accouot toy poceatial oetfea ot Uctocie 
piopeniet, t coocera raited by tbe Nstjooaj Treat. 
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action. To insuit that the photos provide useful information, wc will also 
require that they be photographic prints made directly from negatives, not 
photocopies of such prints.51 

AAR suggests amending $ 1105.8<d)(6} to (1) apply only to structures 
50 years old or older and (2) require parties requesting copies of drawings 
(or other documents in the railroad's possession) to pay the cost of 
reproduction. These changes are unnecessary. Tbe rule applies only to 
structures 'found to be historic," which, by definition, usually means 
structures that are at least 50 yean old. Moreover, it requires only a "brief 
summary of documents." If the railroad is asked to provide copies of a 
large number of documenis, it can seek reproduction costs from the 
requestor. 

AAR and Wisconsin Central complain that railroads do not always 
have the information to respond to f liQ5^(d)(7).^^ ACHP, on the other 
hand, argues that the proposed rule does not go far enough, and that we 
should require infonnation on both archeological resources and 'other 
previously unknown historic properties" in the project area. Our final rule 
addresses both concerns. We request information on previously unknown 
historic properties, but only to the extent it is readily available infonnation 
in the railroad's possession; there is no need for a railroad to research 
these matters by hiring a professional historian or architect. 

AAR claims that it could be extremely burdensome for railroads to 
provide the descripdon of 'subsurface ground disturbance or fill," or 
environmental conditions that might affect the archeological recovery of 
resources, as required by } llQ5.8{d)(8). Our intent is only to require some 
indication (based on the readDy available information in the railroad's 
possession) of the presence and extent of ground disturbance in the vidnity 
of the proposal 

We received varied opinions regarding our proposal to require railroad 
applicants to provide mformaixm, and consult with appropriate officials, 
about the area surrounding their proposals. ACHP and NSHPO generally 
support these expanded requirements. AAR and Alabama Power argue 
that it is inconsistent to require infonnatioa about the surrounding area if 

s Color pfeocc* tn ptrtirokr do t a pbococopy veU. 
s Tb*l aectioo requires tbc tppticut to exprw ca opiakse oe wbetber tbc property 

taeets tbe crrteris for bsdaf oe tbe NtaoasJ Repsicr for Kjstork Places, tad wbetber tbeie 
is s likrtihood of srtbeolo^csl tesoonxs ia tbc protect area. 
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wc Udt mitigadoo powers over properry lhat is not Lnvofvcd in ihe 
proposal. 

We see a disundioQ between informadonal requirements and use of 
our conditioning power. We dearly have jurisdiction over the railroad 
applicant, the parry charged with providing this informadon. Moreover, we 
view rtasonabU reporting requirements for the surrounding area as an 
appropriate accommodadon of transportauon and historic preservation 
concerns, since the ACHP reguladons encompass property in the vidnity 
of the proposed action. Providing the SHPOs (and other interested parties) 
with reasonable mibrmadon about the surrounding area up front should 
speed up and improve the historic review process, without being unduly 
burdensome for the railroad. 

Proposed \ ll05^(d)(9)-pfoviding for a SHPO to request limited 
additional information regarding specific non-railroad owned properties 
adjacent to the right-of-way, within 30 days after receiving the historic 
report^-elidled much comment. AAR objects to any historic reporting 
requirements for non-railroad. owned properties, arguing that railroads 
might not have access to such properties even for the purpose of taking 
photographs. Alabama Power argues that the provision could be unduly 
burdensome because, in some cases, hundreds of acres can be adjacent to 
and visible from a right-of-way. By contrast, the NSHPO, the National 
Trust, and the ACHP all argue that tbe proposal does not go far enough.1* 
They believe that the SHPO should be free to request other infonnation 
about adjacent properties, mduding maps and drawings, not just 
photographs. 

The limited purpose of induding the surrounding area in our 
informational requirem; . -5 is to aid the SHPOs in detennining whether the 
railroad's property involved ia the proposal before us is historic, by placing 
that property in its context. We will limit SHPO requests for information 
on non-railroad property to 'immediately' adjacent property, but allow 

9 Wkcooua Ceatnl arfue* tbat IS dayt * faffiaeat, wbOe tbe Ntboot! Tract reacts ta? 
tine Uautc Wc tbiak s X dsy tiaK period is s recsoosbte secomawdeboo to ivoid 
naaeoeassry delaj wbfle providiaf aa adequate opportuaity for tbe SHPO to make 
appropriate taformaboe requests. 

9 4 ACHP reeojnitt* tbe aead for feahs oe tbe amount ot doctaaeatstioa for adjaoeat 
properties, however, aad itatcs tbat it "would be pteascd to cater' iato a PMOA oo this OSQC 
Wc wekooc sucfa arrocimodatioaa, aad oar staCT is availaUs tt meet with ACHP staff 
reyardtaf this or otber issues tt aajr time 
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requests for specific informatioo on groups of non-railroad properties (i.e., 
poteniiaJ historic districts) to addition to individual properties. We will not 
require a railroad to produce a separate map of adjacent properties, since 
these properties should be reflected on the map to be provided under 
§ 1105.8(d)(1). Nor will we require drawings of architectural features of 
adjacent properties. Railroad applicants might not be able to obtain access 
to adjacent property in order to make detailed drawings. But even if they 
could, we would not require detailed information about adjacent properties, 
since those structures would not be transferred or altered as a result of our 
action. 

We should also note that in some cases SHPOs have asked that 
railroads hire consultants to conduct expensive cultural resource surveys. 
Unless there is strong evidence of significant unidentified historic properties 
in the area which would or might be affected by the transaction for which 
Commission approval is sought, we intend to deny such requests. The 
ACHP regulations require only that the Commission (in consultation with 
the SHPO) "make a reasonable and good faith effort to identify historic 
properties * * * and gather sufficient information to evaluate the eligibility 
of these properties for the National Register." 36 C.F_R. f 800.4(b). In 
most cases consultation with the SHPO, the railroad, and other interested 
parties should be fully adequate to identify all potentially historic 
properties. Nothing in either the NHPA or the ACHP regulations suggests 
that a cultural resource survey is routinely necessary. 

Finally, ACHP contends that we must obtain SHPO concurrence for 
any waiver of our own historic preservation regulations.* We do not 
agree because compliance with NHPA in ICC cases is ultimately the 
Commission's responsibility," and NHPA does not give the SHPOs a veto 
power over our actions. So long as the SHPO is adequately consulted in 
the process of identifying historic properties, assessing effects, and 
determining appropriate mitigation, and we cocsidcr tbe SHPO's 
comments, the NHPA is satisfied. We are modifying section 1105.8(e), 
however, by clarifying the criteria for a waiver (Le^ that the information *is 

s See eiso tbe ttmiitr view* of the NaboeuJ Trutt. 
* Tbe ACHP** own rtfuUbooi mike it dear tbat NHPA it ooly a procedunl 

mecbatttPB aad tbat appropriate coemttatioa with tbe SHPO (aad ACHP) a all that a 
required. S*. c f , 36 CF.R. H 800.*{aXii). » 0 B 0 0 J < a X 800.S(e), 800-6<H 800.6(c), 
800.6(e). 
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•ot ncccssaiy to dctermijac tbc presence of historic properties and the 
effect of the proposed action on Lhcm'), as recotrunended by ACHP." 

8. Coastal Zone Management Act (seaion 1105.9). 

NOAA, San Francisco Bay Conservation, the Coastal States 
Organization, and New York point out that the Coastal Zone Management 
A a ("CZMA") applies to actions that affect Land or water uses in the 
coastal zone, as well as those that take place in a coastal zone. We are 
rfranging the wording of our rules to conform to the reach of CZMA, 

The comm enters also note that to include the coastal zone reporting 
requirements with the environmental reporting requirements has the 
unintended effect of excepting actions which are categorically excluded from 
NEPA review from the coastal zone requirements as well We are 
eliminating this problem by separating the CZMA requirements from the 
environmental reporting requirements and placing them in a new § 1105.9. 

9. Commission Procedures (Section 1105.10). 

As discussed above, our new rules require that railroads submit the 
responses received from agendes contacted in preparing the enviroomental 
report and descriptions of their consultations with SHPOs and other 
entities. AAR has asked that we also specify that railroads be provided 
with copies of any relevant material from agencies or interested parties that 
is sent directly to the Commissioa, and of Commission communications to 
third parties. We agree that the railroads should have the benefit of all 
comments and correspondence pertaining to environmental or historic 
prfcservatkm issues affecting them, and we are adopting this requirement. 
Finally, as ACHP and RTC have requested, the rule setting out our 
procedures specifically (1) encompasses NHPA (as well as other 
environmental) review and (2) refers to locar as wdl as stale and federal 
agendes. • 

Set atao RTCs coguaeats. 
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ENVTROKMHNTAL AND ENERGY CONSIDERATIONS 

These revised rules should improve our ability to assess whether our 
decisions will significantly affect either the quality of the human 
environment or the conservation of energy resources. 

REGULATORY FLEXJBOJTY ANALYSIS 

These revised rules will eliminate unnecessary reporting requirements, 
which should be beneficial to small entities. Moreover, many provisions are 
similar to what we have been requiring informally. Even where wc have 
added requirements (Le., additional consultation), our changes should 
shorten the overall regulatory process by reducing procedural delays. For 
these reasons, we do not expect the overall impact to be significant. 

List of Subjects 

49 CFJL Pan 1011 
Administrative practice and procedure. Authority delegations 

(Government agendes), Organization and functions (Government agendes). 
49 CS.IL Part UOS 

Environmental impact statements, Reporting and recordkeeping 
requirements. 
49 CSJt Part 1106 

Energy conservation, Reporting and recordkeeping requirements, 
49 CSJl Part 1150 

Administrative practice and procedure, Railroads. 
49 CSJL Part 1152 

Administrative practice and procedure, Railroads, Reporting and 
recordkeeping requirements, Uniform System of Accounts. 
49 CSJL Part 1180 

Administrative practice and procedure. Bankruptcy, Railroads, 
Reporting and recordkeeping requirements. 

It is ordered: 
L Notice of these revised rules wQl be published in the Federal Register 

oo July 31. 199L 
2. This decision will be effective September 29, 199L 
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By the Commission, Chainnan Philbin, Vice Chainnan Emmctt, 
Commissioners Simmons, Phillips, and McDonald. 

Sidney L. Striddand, Jr. 
(SEAL) Socr clary 

APPENDIX 

•Tlile 49, Chrptcr X, Ptm 1011, 1105, 1106, 1150, 1152, u d 1180 of die Gade of Federal 
Rjegulanoos are ameoded u foQows: 

PART 1011 - COMMISSION ORGANIZATION; DELEGATIONS OF AUTHORTTY 

1. The authority ciuboct for Part 1011 coounue* to read as fOUOWK 

Authority. 49 U^.C H 10301, 10302,10304, 1Q3Q5, 10321; 31 VS.C { 9701; J U&C f 55J. 

2. la { 101II, a aev psnpipii (c)(9) it added to read ac toticmK 

11011J Dekptioai of autbority br tbe latemate Comaercs rnrnmraino to cpedAc 
burcaos aad offices of tbe Commissioa. 

(c) ' • • 
(9) To iasac s dedsioe oxakiaf a fiadiag of ao nyiificaat impea » cxejnpooo 
ptocaedmp. 

X Part 1105 a revised to read m foOowc 
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PART 1105 - PROCEDURES POR IMPLEMENTATION OF ENVIRONMENTAL LAWS 

Sec. 

1105.1 Pyrpow. 
1105.2 Respooribiliry for ftdminltmiioo of tbeic rule*. 
11Q5J Ifl/oimtboo tod attituacc. 
1105.4 Dcrmitioiu. 
1105̂  Deienniojcrve criterii. 
1105.6 Oinifnarioo of aniotu. 
1105.7 EavironmentaJ reports. 
IIQSJI Hiitoric reports. 
1105.9 Cosnsl Zone Minsffetnent Aa requirements. 
1105.10 Commisioa procedures. 
1105.11 Trusnutud lener for cpplksnt'i report. 
1105.12 S*iapl« ocwrpapcr oonccs for Kb«xKlo(us«ai exempuoa CMCS. 

Authority 49 U i C H 10321. 10505.10901,10903-10906, sod 11343: 16 U-S.C H 470f, 1451. 
ud 1531; 42 U S C H 4332 sad 6362(b); sod 5 U ^ . C H 553 aad 559. 

S U0S.1 Purpose. 

These rules are desifoed to assure adequate coosideratioa of enviroomcfltaJ aad eoerxy 
factors ia the Comminion'i decitioamaldaf process pursuaat to the Natkxii] EoviroQiaeoLal 
Policy Act, 42 U.S.C 14332; the Eoerxy Poiicy aod Cooservaooo Act, 42 VS.O f 6362(b); 
aad reUied laws, iodudiag the Natiooal Historic Prescrvaboa Act, 16 V S C f 470f, the 
Coastal Zooe MjLQijrment Act, 16 U.S.C ( 1451. aod tbe Eadaxnered Species Act, 16 U-S.C 
f 1531. 

f 7/012 Responsibiiay for a&mnuvaaom of these rules. 

" The Director of the Office of Ecooomks ihall have (caentl respoosibtliry for the eve nil 
manajeiDeat aad funcbooiaf of the Scctioe of Eoerp aad EsvijooiaeaL The Director is 
dekpted the authority to «i|n, oo behalf of the Commisskn, toemoraada of apeement 
catered iato pumiaat to 36 CF.R. | 800.5(eX4) reprdiaf historic preservaboo aunen. Tbe 
Quef of tbc Secboa of Eaerty aad Eavinxuneot is respoosibk for the prepantioa of 
documcats under these ruks sod ic dekpted the authority to provide iaterpretaboof of tbe 
Comaussioa's NEPA process, to reader tnibaJ decisioaa oa icquests for waiver or 
modificaboc of say of tbcac ruks for individual pnxecdiap, aad to teroraaicad rcjecboe of 
enviroomeataj teports aot ia cotapliaocc with these ruks. This dekpted autbority thalj be 
used oaly ta a maaacr coosweot with Commissiofl policy. Tbc Director may further detepte 
procedunl authority to tbc Qiicf of tbe Section of Eaerfy aad Eavrrauaeat at appropriate. 
Appeab to tbe Coauaissioa wiQ be cvailabk as a matter of rifbt. 

111QSJ biformoaoK and assiskmc*. 

lafonoaboo aad repudiaf tbe ruks aad tbe Cocamioboe'c caviroajneataJ aad 
historic review proccas is availabk from tbc Secboa of Eoerjy aod Envmxuncot, lute mate 
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Commerce Qxnmimoti, 12ili A Cotuiitutioo Avt. NW, Wtihinftrm, D.C 2W23. Telcphooe: 

S nOS.4 Dtfininom. 

\a idditioo lo the ckfmitiooj coauiocd in the reptijdooi ot the Council oo 
EflvirooineniAl Quality (*0 CF.R. Pin 1508), the foiiowmj definiooo* tppty to these 
rcguUtiooc 

(a) Aa m&uu the latemate ComxDcice Act, Subtitle TV ot Title 49, U.S. Code, sc 
uncaded. 

(b) Appticaiu tDeaof uy penoe or eadty ^^^'"f Commissioa actioa, whether by 
application, petitioa, aooce of uempooo, or any other roeaas that tauates a formal 
Commissioa proceeding. 

(c) Commasion taeaas tbe Latemate Coauaerce Commisskn. 

(d) E/Tv&onmtruai Assasmoi: or 'EA' racxas a coocke public docua>eat for which the 
Coaunissioa tt respoosibk that coatains cuffickat ioformatioa for detcraiiaiaf whether to 
prepare aa Eaviioomeatai Impact Satemeot or to maie a Gadia( of oo a^aifKaflt 
eovinxuDcstal impact. 

(e) EtnwoiunMal doatmeruahon taeaas either aa Eaviioaaicatal Impact Statement 
or aa Eaviroameatal Atsessmcat. 

(0 Exvarmmerual Impact Statarutu ot *E1S" means the detailed writtea statetoeot 
required by the Natiooal Eoviroomeatal Poiicy Act, 42 U-S.C f 4332(2Xc), for a major 
Federal actioo cigaificantly afTectia| tbe quality of tbe hum&a eaviroameaL 

' (g) Exvirortmauai Report peaa« a documeat fikd by tbe appUcsat(») that (1) provides 
notice of tbe proposed actioo and (2) evaluates its enviroomeatal impacts aod any reatooabk 

alteroativcs to tbe actioo- Aa eaviroameatal report may be ia tbe form of a 
proposed draft Eeviroonkeatal AaMssateat or proposed draft Eaviroameatal Impact 
Statement. 

(h) FVotf means say request for ICC astbority, whether by eppticatioa. petiboa, aooce 
of eiamptioa, or any otber taeaas tbat initiates a formal Cocnmirooa ptnrrrdmg 

(i) £ecadH ofEfmjy and Exvwmmou or ' S E P taeaas tbe Office tbat prepares the 
Coauaiaaoo's eavnoaaMatal docsaneats aad aaalyies. 

(j) Tfrarf-faiy Consultant taeaas aa iadepeadeat cooaactor, atflaed by tbc epplieaat, 
who works with SEE's approval aad uader SEE'* direcboa to prepare any aecenary 
eaviroameacal dooaaea taboa. Tbc third party eoosultaat must act oa behalf of tbe 
Coeuaosioa. Tbe raiboad say participate ia tbe aciecboa process, is well as ia tbe 
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tubtcqucni prcpanrkxi of esvmxuscauJ docuaKoU. However, to wc*d uiy impennmibk 
coaAici of mitral (ic, cczenually iny fla&AciaJ or other interest is tbe outcome of the 
mlrosd-cpouored projeci), the mlro*d msy not be respotuibk for the sekcrioa or control 
of indcpeixJeat coot run on. 

f 130S.5 Daerminaavt aiuria. 

(a) Li deierexinini •rhetber a "mJ/or FedcraJ actioa' (as that term tt defioed by the 
Couacil oc EoviroomeDUl Quality ia 40 CF.R. f 1506.18) has the pountial to a/Tect 
apufiaiuij the quality of tbc human eaviroomeat, tbe Commissioa ts guided by the 
defmitioG of 'tipiificaotjy* at 40 C F . R i 150ej7. 

(b) A find inf that a icrvice or traotactioa is oc* within tbe ICCs jurisdictjoQ does oot 
require ac esviioamcataJ andya under the Nabooal EnvinxuaeoEaJ Policy Act or hinoric 
review under the hUtknaJ Rktonc Preservatioe Act. 

(c) Tbe eaviroomeDtal Uws are aot tri^jered wbere the I C O actioa is aothinf more 
thaa a aunistenal act, at ta (1) the procetcinf of abandooateats proposed uader the 
Nonbeast fUa Services Act (45 U-S.C | 744^X3)); (2) earutorily-cuthorizcd iaterim trail 
me amnteaents under 16 U-SC 1247(d) [see, 49 CF.R. | 115ZJ9); or (3) fmancial 
atsistaBce ama(emcots under 49 U.S.C J 109Q5 (jar 49 CF.R. | 1152271. Fmally, ao 
eaviioomenul analysis a necessary for ahaodocmeats that are authorized by a bankruptcy 
court, or trusfen of rail lines under ptans of rcorfaaizaboa, where our functioa a akcrety 
adviaory under 11 U ^ - C H 1166, 1170, aad 1172. 

I 1105.6 OeuBficmion of aaionx. 

(a) Exvovrmenuil Jmpoct SiaumerusS wiH aormaDy be prepared for rail coostmctioa 
proposaif other thaa those deacribed ta parafrspb (bXl) of this tectioa. 

(b) Envroimemai Assessmena will aonnaily be prepared /or tbe foGowinj proposed 
fccbooa: 

(1) Comtractioa of eoaaectiaf trect witbta casctn^ rail rijbt*-of-w«y, or oe land 
ovaed by tbe coonecdnf railroads; 

(2) Abandoomcat of a rai} line (unless proposed under tbe Northeast Roil 
Services Act or tbe Bankruptcy Act); 

(3) Dwcoo tin nance of pcsBenger train aervice or Frei|fet service (ticept for 
discoodnoaaces of freifbt service uader modified certificates issued uader 49 CF.R. 
} 115CL21 aad discoetinuances of tractate rijhts wbere the affected line will coadaue 
to be operated); 

(4) Aa acqoisidoa, kaae or operaboe ander 49 U i C H 10901 or 10910, or 
cnosntidaboa, tottxtt or acquistboa of coetrol uader 49 U A C | 11343, if it wiD result 
ia either. 

(I) openbooal changes that would exceed say of tbe thrcsbotds establkbed 
•a | llQS.7(eX4) oc (5); or 

(¥) ca acboa that would aonnaily require eaviroameatal documcataboe (such 
as s coastrucboo or aOaadoaaMM); 
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(5) A rukmAkin j . policy tuuroenL or kpiiairvr: propouj thai luu the poicndaJ 
for itgnincml eoviroomcQLcI impactx; 

(6) Witer earner Iwrarmm uoder 49 U5.C | 10922 thac 
(i) invoiv«i ftcwopcraooo ooe thai ftdds • ngmfiCMt nwobcr of b u j a 

to the biud wtiervay tyncm requirinf the *ddtdoo of towing apacity, or 
otherwise ripii/kxmfy aJtcn u existing operitioa or introduces Krvice to a ocw 
wmterway that ha< had oo previous tra/Tic. or invoives the comioeocement of a ocw 
service that is oot rututorJy ejRnrpt); or 

(ii) tnvoh ŝ the traasporuboti of hazardous cnaicruU*; aod 
(7) Any other proceeding oot listed in paragraphs (a) or (e) of this secboa. 

(c) No arvvonmaual doatmauanon wiU oormally be prepared (although a Historic 
Report may be required uader \ HQS.8) for the foUowiog ocbooc 

(1) Motor carrier, broker, or freight forwarder ticeosing and wiier airier 
licensing oot induded in | noSJSOX^); 

(2) Any scboe that does aot result in nfoificaat changes in carrier operaboe* 
(Lt, changes that do oot exceed the Uuesbotds esublahod ia | nQ3.7(eX4) or (5)), 
induding (but oot liinited to) aQ of the foiiowing acboes that atect this criurioa: 

(i) An acquisiboo, lease, or opersboa under 49 U.S.C H 10901 or 10910, 
or coosotidaboo, merger, or aequisitioa of coabol under 49 U-S.G | 11343 that 
does oot come within f j O X 4 ) of Lhit secboa. 

(ii) Transacboos invoMng corporate changes (tuch as a change ia tbe 
(Mreenhipor the operator, or the asuaoce of aecuribes or teorganizaboa) inriurfj'ng 
grants of sutbority to bold positioo as an officer or director; 

(iii) Declaratory orders, interprttaboo or darificatioo of operating authority, 
subctituboa of aa applicant, aame change*, aod waiver of lease aad interchange 
regulaboos; 

(iv) Pooiing authorizaboas, appmal of rate bureau agreements, and 
apprwal of shipper uotitrua immunity; 

(v) Approval of motor vehicle rental cootracta, aod Klf insurance; 
(vi) Detenainatioas of tbe fact cf compebboa; 

(3) Rata, fare, and tarifT ccboac; 
(4) Caaaoa use of rail terminals aad trackage rights; 
(5) Diacoadauaoct of rail freight service under a atodi/ied certificate tnued 

pursuant to 49 C F . R J 113021; 
(6) Disooabauaace of trackage rights wbere tbe affected Use will coodnue to be 

operated; aad 
(7) A mkmaHng, poticy ttateauat, or legislative proposal that hu ao potenbaj 

for sigaiScaBt eavirotuaeatal pnp^rti 

(d) Tba Cootmiacioo may rcdasofy or modify tbcae reqmreawati for individual 
procoedia^i. Por actions that geaerafly req airs ao envirocmeataJ documeataboo, tba 
rncnmininq may decade that a particular acxian has tba poeeabal for "gnifirm 
enviroameatal impacts aad that, therefore, tbe eppiicaat should provide aa eaviroameatal 
repon aod cither an EA or aa EIS will be prepared. For acbou geaerafly requiring aa EA. 
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lie Cocmnuiioo may prepare i fuU EIS vbere iht probability of tignifkam imp^ti frtxn ibe 
funiculir propotaJ it high enouffa to warrant an EIS. Altemativcty, in a rail cooimicooo. 
ui tpplicut c u teek to demoturrate (with rupportmj infonnaboo addreaatn{ tbe perrineat 
upccu of 1 1105.7(e)) that an EA. ntber than an EIS, will be cuJTibeat became tbe 
ptrtiajUr propoaaJ if oot likefy to have a ufni/>cant eavixoameDtaJ irspacL Any request for 
recLauification mun be ia writing and, ia a rail cooatrucbon. should be preseatexl wjth the 
prefilioi notice required by f 1105.10(aXl) («• * requeat to waive that pre filing notice 
period). 

(c) Tbe daxtincabooi in thii •ecboe sppty without regard to wbetber the actioo is 
propcaed by ipplkaboa, penboo, aotice of exempboo, or aay otber means that inibaies a 
formal Commiooo proceeding. 

$ 110S.7 Ertvinnmaual Reports. 

(a) filing. An applicant for an acboa idcadfkd ia | l lQS^t) or (b) must mhmit 
(vith or prior to io applicaboa, petiboa or aobec of cxemptioe) aa EaviroaateataJ Repon 
ce the proposed acboa cootaining the informs boo aet forth ia paragraph (e) of this lecboe. 

(b) Disribunon. Tbe sppticaat must icrvc copies of tbe EaviiofuaeataJ Repon oa: 
(1) the State Qesringbouse of each Sute tavoived (ualcas the Sute has ao 

clearingbousc); 
(2) the Sute Eoviioameaul Protectioo Agency of each Sute iavotved; 
(3) the Sute CoacuJ Zooe Manageaieoi Agency for any state wbere tbe proposed 

activity *ould afTect land or water uses within tbat Sute'i coastal xooc; 
(A) tbe bead of each county (or comparable potibcal cabty induding any Indian 

reservaboe) through which tbe line goes; 
(5) tbe sppropriate regjooal offices of tbe Eavuoosaeatal Procccboe Agency; 
(6) tbe U5. Fish and Wildlife Service; 
(7) tbe LLS. Anoy Corps of Eagjaeen; 
(8) tbe Nsbooal Part Service; 
(9) tbe U^. Soil Cooaervaboe Service; and 
(10) aay other agencies tbat br* beea coasulted ta preparing tbe report. 

Por infonoaboe regarding tbe aaiaes aad addreaaes of the afeaoes to be coatacted, 
interested parbes may oootact S E E at tbe addrcas aad telepboae number indicated ia | 
1105.1 Applkana filing a notice of exempt abaadoameat uader 49 CF.R. f 1152J0 must 
file tbe in/ormaboo reqaoed by paragraph (cX^) ̂  ^ Kcboo wnh tbe appropriate Sou 
ckariagbouaes at least 3D days prior to tUtag tbe aotice of tacmpboa. 

(c) CtrBflcatio*. Ia its Eoviroaateatal Report, tbe appUcaat must certify that h has 
seat copies of tbe Eavinauaeatal Report to tbe agcacies bstad ia paragraph (b) of this 
•ecboe aad tbat it has coasuftad with all appropriate ageadta ia preparing tbe report. These 
coasohaboai should be made Car caoogb in advance to afford tbose agencies a reaaooable 
opportuatty to provide meaningful inpw. Ia a aobce of ejeempt •baadoomeat, applicant shall 
abo certify tbat It baa aobfied tbe appropriate State dearingbousea at least 20 days prior to 
fiWwg tbe aotice. Raatfy, ia every abaadoameat exrmptwa caae, app6caaf sbafl certify that 
it has pubbtbed ia a aewtpeper of gcaeral drrulaboa ta each couniy through which tbe line 
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psne* * DOOce Uui Mlcra the public to tbc proposed abAjykKu&cni, to tvmiUbk rcu*e 
tltcrnttivTi, aod to bow ii ouiy p*nicip«ie in UK ICC procrwiiat 

(d) Documemaxion. Anywrinea rcrpomcJ receivtd from i f t o o u tfaji wrre cootaaed 
in prepahnj the Eoviroonxntal Rrpon thtil be ittached to tbe report. Oral rwpotue* frocn 
such ageocics ttudi be bncQy tummamcd ia tbe report aad tbe name*, tilk*, and tetcphooe 
Bumben of tbe penotu contacted ttuHl be tupptied. A copy of, or appropriate riutioo to. 
aoy referroce materiaU rtlicd upon alio thai! be provided. 

(e) C O M M . Tbe Ettvinxuncaul Report shaii include ail of tbe informaboa rpecificd 
in thii pangnpfc. cxnqx to the eneat that sppticaat uptaios why any ponk>o(t) are 
inappljctbk. If an historic rrpon if required under | 1105^, tbe Eiivirocmicatal Repon 
fbould alto include the HiHOric Report required by that sectioo. 

(1) Propcaed action and akaiusdvet. Describe tbe proposed actioa, including 
commodities cnocportod, tbe pUnned dispocitjoe (if aay) of any rail line aod other 
structures that may be tavotwd, and any possible changes ia current openboot or 
maintenance practices. Atoo describe say reaaooable iJteroirivet to tbe proposed 
scdoo. Indude • readsbk, detailed map aad drawings dearty delioeating tbe project-

(2) TroTvporuSior sysum. Describe the effects of tbe propcaed acben oa repooal 
or local traaspoTUQoa tycums sod partem- Estimate tbe amount of traffic (passenger 
or freight) that will be diverted to otber traasportatioe system* or model as a result of 
the proposed acboe. 

(3) Land tm. (i) Based oa coasulcatioB with tocai and/or regiooal 
pUaoiag ageaoes tod/or « review of tbc official pUaaiag documeaa prepared by sucb 
agendca, state whether tbe proposed acboa it coasisteat with exicaag land use pians. 
Describe any incoosisteoaes. 

(ii) Bcsed oo coosuftsboo with tbe VS. Son Cooservaboa Service, state tbe 
effect of the proposed arooa oe aay prime agriculmral laad. 

(iii) U the acboe t/Tects land or water use* within a designated coastal zooe, 
include the coastal tone tnfonnatjoe requind by f 1105.9. 

(rv) If the proposed actioa is sn sbsadoament. state wbetber or oot the rigfat-
of-way it cuitabk for aheraabve public uae aadcr 49 V S C | 109O6 end crpiaia 
why. 

(4) EMTQ. (I) Describe tbe effect of tbe pcopoacd actioa oa tnutsporuboo of 
energy peaoujtec, 

Cu") Describe tbc effea of the proposed acboo oa recydabk 

Oa) Stale whether tbe proposed actioa win result to i a increase or deavase 
ia o^rxfl cocrgy effideacy tod ezpUia why. 

0*) If tbc propoccd acboe wiO cause divmioos frcos n i l to axxor carriage 
of more thaa: 

(A) UUO n f l carioadi a year, or 
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(B) u> twragc ot 50 nil c&HoAtU per mile per jear for any pan of ibe 
alTccTcd lioe, quantify ihe resulting oet change in cDcrgy cocuumpooa and &how 
the dau and metbodolo^ used to arnvc at the figure given. 

To minimiT* the production of repedtive data, the informaboa oo overall energy efficiency 
in ( llQ5.7(eX4Xiii) oecd oot be tuppUed if the more detailed in/ormaiioo io 
i 1105.7(eX4X'v) t* required. 

(5) At. (i) M the proposed actioa will result in either. 
.(A) an increase ia nil traffic of at kast 100% (measured in gross too 

miles annually) or ao increase of at least eight trains a day oa any segmeat 
of rail line affected by tbe proposal, or 

(B) an increase in rail yard activity of at least 100% (measured by 
eariotd activity), or 

(C) aa average increase ia tnx± traffic of more thaa 10% of the rerage 
daily traffic or 50 chides a day oa any affected road tegmcat, quantify the 
anticipated effect oo air emissjoos. For a proposal under 49 V S C § 10901 
(or f 105Q5) to coestruct a new line or re institute tervice over s previously 
sbaodooed line, only the eight train a day provisioa ia H (5XiXA) "ill »ppty. 

(ii) If the proposed actioa affects • dan I or aooanainmeat area under the 
Qcao Air Act, aod will result ia either 

(A) aa increase in rail traffic of at least 50% (measured ia gross too 
miles annually) or ao increase of at kast three trains a day oa any 
segment of rail Uae, or 

(B) aa increase ia rail yard activity of at kast 20% (measured by 
carload activity), or 

(Q aa average iacicaac ta truck traffic of atore than 10% of the 
average daily traffic or 50 vehicles i day oe a gjvea road segment, tben nate 
wbetber aay expected mcresaed emtnooi are within tbe parameters 
cstsblisbnd by tbe Sute ImptemefiUtioa Pisa. Howew, for a rail coostrucuoe 
uader 49 U.S.C J 10901 (or 49 V S C f 10505), or a case isvotviag tbe 
rcinstituboa of service over a previously sbaodooed tine, oaly tbe three train 
i day thresboid ia tha Kern sbafl apply. 

(iii) If traasportatioo of ceooe depietiog auteriak (such at nitrogen oxide 
aod frtco) is cootemptated, ideadfy: tbc materiak and quaadty; the frrquency of 
aervice; safety practices (induding aay tpeed resthctioos); the appticaat'i safety 
record (to tbc extent availabk) oa derailments, accideats aad spills; coetiageacy 
plans to deal with acddeatal (pills; and tbe litclibood of aa acddeatal release of 
ozooc deptedag materiali to the cwat of a coOisioa or derailmeaL 

(6) Nodi. If aay of tbe thresbolds ideatified Hem (5XD of tbis sectioa are 
surpesMd, Bate wbetber the proposed actioe will cauae: 

(i) aa bcreateataJ taoeaae ia ootse kveh of three deckels Lda or toon or 
(a) aa increase to a noise lew! of 65 dedbek Lda or greater. If so, identify 

•eaatth* receptors (tg-, tcbook, Itbmies, bospitak, residcacea, retirement 
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cocamuajtia, aod oumuj botsct) IL ibc projcn area, aod quaoii/y the ooite 
incTt«< for ihct* rercptort if tbc thxaboWt are turpaticd. 

(7) Ja/rry. (i) Dewrribc toy efTccn of ih* proposed anioo oo public health and 
u/ery (iadudiag vchidc delay rime at railroad grade crooujp). 

(u) If hazardous taatcriah art cipectcd to be transported, ideoufy: the 
maicrial* and quantiry; ibe frequeocy of tervice; whether cbemicaU art being 
transported that, if mim* coutd reaa to form more hazardous compounds; safety 
pracrices (including any rpced restrictiooi); the eppUcant't ta/cry record (to the 
extent available) oo derailments, accideats and hazardous tpills: tbc coodngency 
plans to deal with ncndeoial tpills; ud the likelihood of u accideatal release of 
hazardous materUls. 

(Ui) If tbere arc uy known bazardout waste btes or tites where there have 
been known hazardous miterialt tpUU cn tbe rigbt-of-vay, ideadfy the locanoo of 
thca* sites u d ibe types of hizaidout maicrialt ia^tved. 

(8) Bioiogical irscurcc. fi) Based oo coosulutioo with the VS. Ptsh and Wildlife 
Service, state wbetber Ibe proposed actioa it likely to adversely afTect codangcred or 
threatened (pedes or area* designated at • critical habitat, and if to, describe the 
effects. 

(ii) State whether wildlife sanctuaries or refuges, Nadooal or Sutc parks or 
forests will be affected, aad describe say effects. 

(9) Waar. (i) Based oe coosuluboa with Sutc water quality officials, tute 
wbetber tbe proposed actioo is coocsteot with applicable Federal, Sute or local water 
quality cuodards. Describe any tacoocsteades. 

(ii) Based oe cooruJ taboo with the V S . Army Corps of Engiaecn, sure 
whether pennhs uader aecboo 40* of the Oeaa Water Act (33 U.S.C f \yu>) are 
required fbr the proposed actioa aad whether aay designated wetlands or 100-year 
flood plains wiU be affected. Describe tbc effects. 

(ai) State wbetber permits under tecboa 402 of tbe Oean Water Act (33 
VS.C. 1 1342) an required for the proposed actioa. (Appbcants should contact 
tbc V S Eaviroameatal Protccboa Ageacy or tbe sute enviroomeotal protccboe 
or equrvaleat agcocy if tbey are oasure wbetber such permits are required.) 

(10) Pnpostd Mmgatic*. Describe aay acboas thai are proposed to mitigate 
advene eaviioaxBesta] uapaca, indira ring why tbe proposed mirigaboo is appropriate. 

(11) AJdaknaJ biformotiom for HoS Conmnaiom. Tbe foUowiag addibooal 
informatioe should be tn-iyV^ for rail coostructioe proposals (induding coooecting 
tract coQsrrvcboa)r 

(1) Describe tbe proposed route(i) by Sute, couaty, sad cubdivisioo, including 
a pita view, at « scale aot to exceed 134 JXC (71/3 amate U i G i quadraagk 
map), dearty thowing tbc rclaboaship to tbc ensting traaspomboe octwort 
(induding tbe locaboa of all higtrwty aad mad crotstagi) and tbe right-of-way 
accordiag to owoenhip aad laad use requircakcaB. 
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(ii) Dearribe any aJlenutrv* routes coosidcred, unJ a oo-buikJ aJicmauve (or 
why this wouid acx be appticabk). and ezpUia why they were oot telecied. 

(Lii) Describe the coostructioo pUns. todudmg the effect oc the human 
enviroomcat. labor fonx require me ott, tbe baboo of borrow put, tf any. tod 
eanfrwort rsrimarrs 

(iv) Describe ia detail the nil openbooi to be cooduaed upon the tine, 
includin| estimaies of freight (OLrioada and tonnage) to be transponed, the 
anticipated daily and annual number of train mowmeats, Dumber of can per train, 
types of can, moos* power requirements, proposed speeds, labor force, and 
proposed mainteoance-of-WYy practices. 

(v) Describe tbe effects, induding indirect or downline impacts, of the aew 
or diverted traffic over tbe line if tbe thresholds go^raiag eaergy, ootse and air 
impacts in H llCt5.7(eX<), (5), or (6) are met 

(vi) Describe the cfleet*, iadudiag impacts oa essential public services (eg., 
flic, polka, ambulance, acigbborbood tcbools), pubtic roods, aad adjoining 
properties, ta commuaitics to be tnvened by tbe baa. 

(vii) Discuos aodetal ioipacts, "^^"'g expected change in employmeot 
during and after coostructioa. 

(f) Addmcnai tnformaaom. The Coaunasiae may require applicaatt to rub mil 
addibooal iafonnaboe regarding tbe eavirotuaeatal or energy effeca of tbe proposed acpoe. 

(g) Iforven. T V Cnmmiarioa may wmrw or modify, ia wbok or ia part, the proistoos 
of this aecbon where a nilroad tppUcaai tbows that tbe tnfonaaboe requesied is aot 
necessary for tbe Gxnmocioa to evaluate tbe eaviroameatal iaipacts of tbe proposed acboa. 

f 1105.8 Hiaarie Rtpom. 

(a) FUatf. An sppticaat proposing aa acboa ideatified ia f 1105.fi(a) or (b), or an 
acboa ia f llQS^(c) that win reaait is the lease, transfer, or sale of a railroad'! line, cites or 
ftrucrares, must submit (with its appticsboo, petiboa or aotice) tbe Historic Repon described 
ia paragrvpb (d) of this secboa, aniess esrepted aader paragraph (b) of tha secboa. This 
repon should be combined with tbc Eaviroameaal Repon where oac is required. Tbe 
purpose of tbe Hiaoric Report is to provide the ComauBBoe with tvffidcat tofonnauoa to 
conduct tbc coasuhaboa process required by tbe Nabooal Historic Preservaboo Act. 

(b) Eseepdom. Tba foflowiag pcopoaals do aot teqwre aa htstoric report: 

(1) A sate, Isaac or traasfcr of a red liac br tba purpoac of coaoaecd rail 
operaboas where fartber ICC approval is required to cbaadoo aay aervice aad there arc 
ao ptaas to dispose of or alter properties sabject to K X junodictioc that are 50 years 
old or oddor. 

(3) A ntfe, lease, or trtarier of property betaeaa corporate affUiatei wbere there 
wfS be eo "t"^*^"*' change in operaboaa. 

(3) Trackage rigbta, comtnoa uat of rafl ttnninala, cammra coetrol 
through stock owatiship or sbailar actioa which wiB eat substaabally change tbc level 
of main ti nance of nubood property. 
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(3) Tractige rifhtt, comrooo use of rail tenninal*, commoo coorrol 
(hioufti nock owDCrtin'p cxr simiiar acrroo wtic* will oot iub«Ualuliy ctunp ibe level 
ol tntiateatact of railroad property. 

(4) A rulemalinx, policy niteiDent. petitioo for declaratory order, peritioo for 
waiver of procedural requirtmenu. or procecdinj ur«>tvun traasponatioo rates or 
clauiAcanoba. 

(c) Diariimdofi. Tbe applicant mud tend tbe Historic Report to tbe appropriate Sute 
Huiork Preservadoa Officef(0, preferably at teast 60 days ta advance of filxnj the 
jppliarioo, peiitiofl, or oooce, but, at tbe Uiesi, with tbe filing, 

(d) Comm. The Historic Report thouW coouia tht informatioo required by 
i 110S.7(eXl) »od ibe foUowiag tdditiooaJ historic informatioo; 

(1) A U&GS. topographic map (or aa altenute map drawn to scale and 
(u/Ticieatly dcuDed to show buildingi and otber szructuret ia tbe vidaity of tbe 
proposed acooe) showing tbe locatkn of the proposed actioa. and the tocatioc* and 
approxirute dimensioQS of railroad structures that are 50 yean old or older and are 
part of tbe proposed actioa; 

(2) A written descriptioo of the right-of-wey (including approrimate widths, to the 
erteni known), and tbe topography aad urbaa and/or rural cbaracterictkx of the 
surrouading area; 

(3) Good quality pbotograph* (actual pbotognphic pnats. aot photocopies) of 
nilroad structures oo tbe property that arc 50 yean old oc older aad of tbe immediately 
sunouodiog area; 

(4) Tbe date(i) of coastrucrioo of the smicture(s)1 tad tbe date(t) sad extent of 
any major altcnboos, to the ertent sucfa infonnatioa is fcnowm 

(5) A brief narrative history of carrier operaooos ia tbc area, aad aa expUnatioa 
of what, if any, changes t n coatemplsted as a result of tbc proposed actioo; 

(6 A brief summary of documeats in tbe carrier's possession, such as eagiaetriag 
• drawings, that might be useful in documenting a structun that is found to be historic; 

(7) An optnjoo (baaed oa readily sviilable in/ormaboo ia tbe nilioad't possescioa) 
.. as to whether tbe siu and/or structures meet tbe criteria for listing oo tbe Nabooal 

Register of Historic PUces (36 CF.R. | 60.4), aad wbetber tbere is a likelihood of 
utheotogical resources or aay otber previousty uatnowa historic properties ia tbc 
project area, aad tbe basis for these opinxx* (iadudiag aay cooculubooc with tbe Sutc 
Historic Prtacrviboa OfGce, locsi tistoricaJ aocaebes or uaiventbes); 

(?) a decejiptioo (based oo readily available tafonaaboa to tbe nilrocd'i 
pcasewoo) of aay tnown prior subsurface ground disrurbaace or fiU, eaviroomeatal 
cooditioQS (aatunlly occurring or gun made) tbat aught affect tbe archeological recovery 
of rcaoureaa (sucb as swampy coadiboos or tbc preacocs of toxic wastes), aad tbe 
sunoaadtag terrain. 

(?) Whhin 30 days of recerpt of tbe historic report, tbe State Historic Prescrvaboa 
Offloer awymjuesi tbe foflowinf addibooal informabc« regarding rpecifiedooarailro«d 
owaed properties or {roups of properties immediately adjacent to tbe nihood right-of-
way: photographs of ipedfied properties tbat C M be readily seea bota the nilroad 
right-of-way (or other public righta-of-way adjaccat to tbe property) aad a writtea 

7LCC2d 



[MPLEMENTATION OF ENVIRONMENTAL LAWS &47 

dacTTpooo of toy previously duccvertd urfccoiopciJ otes, kkoiifyiof tbe loctivoo aod 
rype of U>« me (Le., pnhieume or oatt^ Amcrvaa). 

(c) Any of these requiremcDts may be wtnvi or modiTied wben tbe in/onrutioo is oot 
•ccessary to detennioc tbe prcscoce of htstoric properties aad tbc effect of the proposed 
acrioo on them. 

(0 Historic proerwdoo eooditioa* imposed by the Commissioa ia nil abandomocol 
exits lenersliy will oot en end beyood tbe 330-day sututory time period ia 49 U.S.C f 10904 
for abaodooaieat proceediap. 

1105.9 Coanal Zone Manafment Aa Rrqurtmom. 

(a) U the proposed actioo affects laad or water uses within a State coastal zooe 
de*i(iuted punuaat to tbe Coastal Zooe Management Act (16 U.S.G f 1431 tt ttq.) appliouit 
must oot&pty aith tbe foOowiag procedures: 

(1) U ibe proposed actioo is listed is wbyta. to review ia the Sute'i coastal tooe 
manafemeat plan, appdeaat (with, or prior to in filing) must certify (pursuant to l i 
CF.R. H 930-57 and 930.58) that the proposed actioa is coasisteat with the coastal rooc 
management pUa. 

(2) If tbe activity is aot listed, apptkaat (with, or prior to tn filing) must certify 
that actual oooce of tbe proposal was given to tbc Sutc coastal aooe manager at least 
40 dayi before tbe effective date of tbe requested actioa. 
(b) If tbere is conrisiracy review under 15 CF.R. | 930.54, tbe Coauaisboa sod tbe 

sppticaat wiU coopty with tbc ooosisteacy certifiestioo procedures of 12 C F J L | 930L Also, 
tbc Cooimiaboa will withhold a decmoq, stay tbe effective dau of a dedsioa, or impose a 
eooditioa deiaying coosummatioa af tbc actioa. anti] tbe apptkaat hM sobaiincd a 
coosisteacy eertificaboo aad ertber tbe (Ute has coocurred ia tbe coosMtency ccrtiffcaboc, or 
an appeal to the Secretary of Commerce (uader 15 CF.R. I 930£4{s)) is tuoceasfuL 

i 1105.10 Cammaaon AoccdW«L 

(a) Ejivinmtemai tmpoa Staumma 

(1) PrrfiSng Node*. Where ca eaviroameatal impecT ustemeat is required or 
oooteaipiated, the prospective appbeant must provide tbe Sectioa of Energy tad 
Eaviroomeat with written aocice of its forthcoming proposal tt kast ta month* prior 
to fittag its eppticaboa. 

(3) Notice md Scope of EJS. When ea EarooameataJ Impact Statemcat is 
prepared for a propcaed acboa, tbc Cwftmiirinn wtS pubtish ia tba Federal Register a 
aotka of ks latest to prepare aa E E , with a deocripbea of tbe proposed actioa tod a 
request far wrima comments oo tbe scope of tbc EIS. Where appropriate, tbe aooptag 
proccm may iodude a meeting opea to nterestcd parties aad the pubtic After 
coastderiag tbc comacaa, tbc Coatmissioe wiU psbtisfa a aotice of tbc final scope of 
tba EIS. tf tbc Eff«rooaseattl Impact Statemcat n to be prepared ia cooperaboa with 
other agendes, this aotice win atao tadicau which agendes wis be ropooribk for tbc 
wxiwB parts of tbc StatcaieaL 
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(3) Notice of Availabiliry. The Comminioo (erve copies of both tbe draft 
gavirotuneniaJ Impact Statement (or an approprute tununafy) and tbe fuU fmaj 
gnvuocmie • ta] Impact State me ot (or an appropnaie fummary) oo all panics to tbc 
proceed inj and on appropriate Federal. State, and local agcodes. A ooiice tbat tbese 
documcotx arc availabk to tbe public will be publisbed (ooimally by tbe Envuoiuneotal 
Protectioo Agency) ia tbe Federai Rr%isur. (Interesed penoai may obtain copies of tbc 
documenu by conucting tbe Sectioa of Energy and EsviioomeaL) 

(4) Conunma. Tbe notice of availability of tbe draft EnvixoomeataJ Impact 
Statement will esubliib tbe time for tub mining wrinea commeots, which wil] aonnaily 
be 45 days following tervice of the document- When the Committioa decides to bold 
ao oral hearing on the merits of • proposal the draft Enviroomeotal Impact Sutemcot 
will be made availabk to the public in advance, oormally at kast LS days prior to tbc 

. portioa of tbe bearing relating to tbc eaviroomental issues. Tbc draft EIS will discuss 
relevant coviroomeoiaJ and historic prescrvaboa issues. Tbe final Enviioamcotal 
Unpad Sute men! will discuss the commcaa received and uy changes made ia response 
to tbem 

(5) Supplanena. An Eervinxunenul Impact Suiemeat may be cvppka>ented 
wbere necessary and sppropriate to address cubcuooaJ changes ia tbc proposed actioa 
or significant new aod relevant drcumsuoces or informaboa. If so, the oooce aod 
comment procedures outlined abos* will be foOowed to tbe eneat practical. 

(b) EmvonmcntalAsxszmtnB. Ia preparing in Eavuoomeaul Asscssmeat, tbc Secboa 
of EncTgy sod Enviroameot will verify aad independently analyze tbe Enviroomental Repon 
and/of Hinoric Repon aad related auterial tub mined by an appbcani pursuant to H 1105.7 
and 1 lOS A Tbe Enviroomeatal Asscsmcat will discuss relcvaat eaviroomental aod historic 
preservaboo issues. S E E wiD serve copies of tbe Eaviroomental Assestzneat oe all ponies 
to the pmrrrding and appropriate federal, sutc, aad kxal agencies, aad will announce its 
availability to tbe public through a aobce ia the Federal Refiaer. Io the case of abandoomcat 
applies boo* processed under 49 U-S.G f 10903, tbe availability of tbe Eaviroomental 
Auestoent must be announced ia tbc appiicaat't Notice of latent filed uader 49 CF.R. 
f US121. Tbe deadline for submisstoo of commeoo oo the EoviroomeauJ Assessment will 
geocrmDy be within X days of itt service (IS dayi tn tbe case of t aobce of abendoomem 
under 49 CF.R. f 1152J0). Tbe coouaefits received wiB be addressed in tbc CommixDoa'i 
dedsioa. A tapplemcntaj EaviroomenaJ Assessment sury be asucd where appropriate 

(C) W»MBJ. (1) U K provicioctt of parmgnpbs (tXl) or (sX*) of tha sectioo or aay 
ICC-eStabUshed time frames ia paragraph (b) of thi* tecboa may be waived or modified 
wbere appropriate (2) RcqvesU fbr waiver of f UOS.10(aXl) tnuot describe as coopkuty 
as poe*»bk tbc aabdpatad aavtroameaul effects of tbc proposed acboa, and tbc timing of 
tbe proposed acboa, aad show that all or pan of tbc ax moo Lb lead period a aot 
tppropriasc 

(d) TT&d-PiWTy ConadUBta. Applicant! may vtHut iadepeadeat third-party coosultaau 
to prepare aay necessary eaviroameatal documcauboe, if approved by Tbc 
eavtrotuacataJ reporting requiremeati that would otberwisc apply win be waived if a railroad 
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iura a coocultant, SEE tpprcvej ibe scope ot Ux coosultui'i wort, aod tbe coocuiUAi worti 
under SEE'i cuperviuoo. lo rucb a case, tbc ccosuhaot tcu oo behalf of tbe Commixaioo. 
•-ortinj uader SEE'i diroctioo to eollea Ibe needed eBvirotuncflUl informaiioc aad compile 
it toto • draft EA or draft EIS, wtucfa k tbeo luboined to SEE for ia review, verificatioa, 
aod ipprcvaJ. We encourage ibe use of third-party cootultaota. 

(K) Service of EfMronmatuU PteadiAgs. Agendes and ioterested partiei teoding material 
on eaviroomental and historic preseivatioa issues directly to tbc Commissioa tbould send 
copies to the applicant. Copies of Cotnmiaooo communicatioos to third-partiea involving 
eoviroon>eotaJ aod historic prcservatioe tsues also will be seat to tbe sppticaat where 
appropriate 

(f) Ccrtadoaaow ot deaaonmakittg. The eaviioomeataJ documeatatioe (generally aa 
EA or aa EIS) aad the commcaa aad responses thereto eoocemiag cavuoankeataL bistonc 
prescrvaboa, CZMA, aad endangered spedcs issues will be pan of tbe record considered by 
tbe CoauniBioo is tbc proceeding iavotod. Tbc Commiixioo wiU decide what, if aay, 
eaviroomeaul or historic prescrvaboa coodibom to tmpose upon tbe autbority tt issues based 
on tbc eoviroomeotal record aad its subctaabve rexpoosibilibcs uader tbc laterstau 
Commerce A d Tbe Commissioc will withhold > decision, stay tbc effective date of aa 
exemprioo, or impose tppropriate coodiboes vpoe aay autbority granted, when an 
environmentaJ or historic preservaboo issue has oot yet beca rcsoNcd. 

(g) Fiitdmg of No Significant Impoa. Ia afl exempeioa cases, if ao environmentaJ or 
historic prescrvaboa issues are raised by any party or ideatified by SEE ta its iadepeadeat 
investipboa, the Commissioa will issue a scpejitc dedsioa making a Finding of No 
Significant Impact ("FONSI*) to show that it has formaDy coasadered tbe eaviroameatal 
record. 

S IIQSJI Transniaat Later for Afifticanfi Repon. 

' A carrier shall scad a copy of its Eavirooaieatal aad/or Hictoric Report to tbc ageades 
idenbfkd ia f 110S.7(b) and/or tbc appropriate State Historic Prescrvaboa Officers) and 
certify to tbe Conunissioo tbat it has dooc this. Tbc form letter coaoioed ia tbe Appendix 
to this sectioa (bould be used ia transmitting tbe Eaviroameatal tod/or Hiftoric Reports. 

APPENDIX • TRANSMTTTAL LETTER POR APPLICANTS REPORT 

(Carrier Leaerheod) 

(Addrcsca) 

Re; (Brief dcacripboa of propooed actioa with K X docket auatber, if availaMa) 
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On (<Ji(«). m (or expect to be) fiiim with tbc Literttice Commenx Oxnmitsioo • 
(type ot proceeding) *e*ting Buthority to ( ) toaUd in (w*te) (city or town) and 
(milcpocu, if ippUcabk). Anacbed it an EnviroomentaJ Report (and/or Historic Report) 
describing tbe proposed action and any expected cnviroarrxnuJ (and/or historic) effects, as 
well tt a oup of tbe affected area. 

We are providing this report to tbat you may review the informatioe thai will form tbe 
bant for the ICCt independent cBviroomcottl tnatym of this proceeding. If any of the 
infonnatioa is mitieading or incorrect, if you belies that pertiocat infonnatioa is oissiag, 
or if you have any qucsrioos about tbe Commisskn't eaviroameatal review process, please 
cofltact the Sectioa of Energy and Environment (SEE), Room 3219, Iniersute Commerce 
Commission. Washington, DC 20423, Telephooe (202) 275-7684 snd refer to the above 
Docket So. (it available). Because the applicable ttarutes and rcgulsboo* impose sningeat 
deadlines for processing thii action, your written comments to SEE (with a copy to our 
reprcscautive) would be appreciated within 3 weeks. 

Your commeots will be oootidcrcd by (he Comm'mux to evaluating tbe enviroomeatal 
and/or hiftoric prciervitioo impoco of the cooiemptated action. If tbere art any questions 
coocerniog this proposal, please contoa our npmenutaw dvtafy. Our represenutive in this 
matter is (oame) wbo may be coatacted by telepboae at (tetepbooe a umber) or by mail at 
(addrest). 

(Complimentary dose) 

(Name and title of author of letter) 

§1105.12 Sample Newjpap* Notices pr Aban&nmav Exanptio* Cases. 

Ia every abandonment exemptioo case, tbe sppticaat shall publish a aotice ia a 
newspaper of geoenl drculation ia each couaty ia which tbc line is located aad certify to tbc 
Conunissaoa that it has done this by tbe date its aotice of (or petitioa for) exemption is filed. 
Tbe aotice thall akn the public to tbe proposed sbandoomeat, to cvailabk reuse alternatives, 
such as trail use and pubtic use, aod to bow h may partidpate io a Cocimissioo proceeding. 
Scatpk oewspeper notices are provided in tbc Appeodix to thit aectioa for guidance to tbc 
railroads. 

APPENDIX - SAMPLE NEWSPAPER NOTICES 

SAMPLE LOCAL NEWSPAPER NOTICE FOR OUT-OF-SERVICE 
ABANDONMENT EXEMPTIONS 

NOTICE OP INTENT TO ABANDON OR TO DISCONTINUE RAIL SERVICE 

(Name of railroad) gives aocice that oa or about (insert date notice of cjcmptioo win 
be 5kd with tbc latemate Coauacroe Commissioa), it intends to filf with tbe laterstate 
Commetw Coounksaoa, Washington, DC 204G, a aotice of ejemption under 49 CF.R. Part 
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ILS2, Sobptn ?-£xmfM Abandonmma pcrminiag ibe (tbtBdocuncat of or diacootiduace 
of Kivic* on) t _ mik line of nilroad betveea nilroad tailepcat , ocjj(suiioa oaajc). 
*nd nilroad miJcpou , near (cutioa aune) in . Couaty^ia), (Suie). Tbe proceeding 
will be dockeied M No. AB (Sub-No. _X> 

The Cofflmitfioe'l Sectioo of Eaergy aod Eavinxuacat (SEE) will feoeratty prepare aa 
Bnvirorunental Aaaescmcnt (EA), which will aonnaily be availabk 25 dayi after the filing of 
(he aotice of enmptioa. Comnxna oo eovtrcxuDeataJ aad energy marten ihould be Tiled 
oo later than LS dayi after tbc EA becooie* availabk to the public aod will be addressed io 
a Coounissioa dccisioo. laicreatcd penocf may ofctsin • copy of tbe EA or make inquiries 
regarding etrvuoamcatt] matters by wrinog to the Sectioa of Energy and Emiroamcat, 
Lntenute Coaunertc Commissioa, Wsthingtoa, DC 20423 or by calling thai office at 202-275-
7684. 

Appropriate offers of finaacial aaaisiaore to coetiauc rail service can be filed with tbe 
Coaunitsioa. Requests for eaviroameatal cooditioaa, pub be oac eoodibooa, or nil 
banlda^/tnili use also caa be fUed «rith tbe rnmniHsinn Qucstioas repjding offen of 
finaacial tamuact, public we or trails use may b< directed to the Commisaioo'* Offkc of 
Public Asisuacc at 202-27J-7597, Copies of aay coouaeats or requests for cooditioos ibould 
be served oa tbe sppticaat'! repreaeautrvc- (aamc address aod pbooc Dofflbcr). 

SAMPLE LOCAL NEWSPAPER NOTICE POR PEIITIONS 
POR ABANDONMENT EXEMPTIONS 

NOTICE OP INTENT TO ABANDON OR TO DISCONTINUE RAIL SERVICE 

(Name of railroad) gives aotice that oe or about (taaert date petitioa for abandoomcat 
exemption will be filed with the latemate Cocniacroe Coauaiasioe) it tateadc to file with tbc 
laterftau Conuacna Coeamaaioa, Washingtca. DC 2042X » petitioo for cxempboa under 
49 U-S.C | IQSQS from the prior approval requirea>eaa of 49 V S . C | 10903, ct ttq^ 
permittiag tbe (abaodotuneat of or discontinuance of •crvioe oa) a atfle ttac of railroad 
bctwrea nilroad milepost , oear (sation name), aod railroad mikpost , aear (ttatxxi 
aame) ia Couaty<ics), (State). Tbc proceeding has beca docketed af No. AB (Sub-No. 
X). 

Tbe Cocaniasioa'i Sectioa of Eoergy cad EavooaaKaf (SEE) will generally prepare aa 
Eflviroaa>eaaJ Asacssmeat ( E A \ wtue* wia aormafly be availa6*c 60 days after tbe filiag of 
tbe petition for abaadnomcat exemptioe. Coraraeats oa eavtronmeatal sad caeriy matters 
ihould be &kd ao bUxr thaa 30 day* after tbe EA bocomes oailabk lo tbe pubtic aad wiU 
be addrcsaed ta a Cccajnaaira drckina. latenatcd peraoas may obtaia a copy of tbc EA 
or maie inquiries regarding environmental manm by writiag to SEE, latemate Coeamcroe 
r^Timminn, WMfciactoa, DC 30423 or by callmg SEE at 2Q2-275-'Kft4. 

Appropriate offers of finaariaJ asrifnncT to cootiauc nil aervice caa be filed with tba 
Conmmin. Requests for cvruoaacataj coadiriens, pubbc oes coodiuoos, or nil 
baahag/trefll ass also caa be filed with tbc CoTiaimina. Qacadoas rtyudiag ofTers of 
fiaaadil iasi*iact, jntHc mt or tnas m* aay ba Erected to tbs Cormiarina's Office cf 
Pabfic Aanstaaca at XI2-J75.7377. Copiosof aay oxsaKiMscr requests for coadrtkmshoukj 
be ctnvd oa tbc apptiaat^ RpRacatatiw (acstc aad eddreas). 
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PART 1106 [REMOVED] 

A. Pan 1106 a removed 

PART 1150 - CERTIFICATE TO CONSTRUCT, ACQUIRE. OR OPERATE RAILROAD 
LINES 

5. Tbc autbority duooa tot Pan 1150 coanaues to read ai folkwt: 

Authority: 49 U.S.C H 10321, 10901, aod 105O5; 5 UiC H 553 aod 559. 

§ 115033 (AmeruietJ 

6. In $ 1L50J3, paragraph (jJ tt remcved aad parmgraph (h) ia redeaigoatcd paragrapfa (g). 

PART 1152 - ABANDONMENT AND DISCONTINUANCE OF RAIL LINES AND 
RAIL TRANSPORTATION UNDER 49 U.S.C ft 10903 

7. The authority dtatioo for Pan 1152 continue* to read aa foUow* 

Authority: 5 U.S.C H 553. 559. aod 704; 11 V S . C | 1170; 16 U.S.C H 1247(d) and 124»; 
and 49 U-S.C H 10321, 10362. 10505 aod ]09Q3OJ«7-, 11161 and 11163. 

§ 1152.20 [Amended} 

&. In ft 1152J0, paragraph (d) ia removed. 

9. Ia 1115221, tbe aezt to last paragraph it reviaed aad a aew paragraph a added to the end 
ot tbe KCtioa. 

$ 115111 Form of notice. 

Persoot aeeking Further in/ormatioe cooceraiag abaadoomeat procedures may contact 
tbe latemate Commerce ComaucsioB's Office of Proceedings or re/er to tbe full 
abaadoameat or discootiauance regulatioas at 49 C F J L Part 1152. Quesboas cooceming 
enviroomental iasaes My be directed to tbs Conumeooo'i Sectioa of Eoergy aod 
EnvirocmcoL 

Aa cavirocmcataJ assessmeai (or caviroomeataJ impact ttttemeat, if accessary) 
prepared by tbe Sectioa of Eaergy tod Environment win be served upoe all parties of record 
aad apoa aay ageades or other pcrsooa who commented during its pceparatioa. Aay otber 
persoos vbo would bkt to obtaia a copy of tbc EA (or EIS) may coo tact tbc Sectioa of 
Energy and EavironmeaL EA's ia tbcae abandonment prxwdiny oormally will be made 
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availabk withia 33 day* of tbc fUiag of tbc appUcaboo. Tbc deadliae for »">»nOTK-fl of 
comment* oe tbc EA will paeTaily be witbta 30 dayi of it* lervice. Tbc commeau recerwd 
wiU be addrcaaed ia tbc Coauaiasioa'i drnawa. A wppkmeatal EA may be icaued wbere 
appropriate 

PART 1180 - RAILROAD ACQUISmON. CONTROL MERGER. CONSOLIDATION 
PROJECT, TRACKAGE RIGHTS, AND LEASE PROCEDURES 

10. The authority dtatioe for pan 1180 cootiauc* to read ac foOoaa: 

Authority; 49 U.S.C H 10321,10505, 10903-10906, 11341, 11343-11346; 3 UAC H 553 aod 
559; 45 U-SC « 904 aad 915. 

11. Ia 11180.4, pantfnph (KX3) « reviaed to read H foOowc 

§ 1190.4 Fncedm 

( X ) " * 
(3) Some tnmsactioof may be tubjee: to eavijooa>cataJ review pumiaat to the Coounkooa's 
eavizoameatal rules at 49 CF.R. Part HQS. 
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