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The Complainant asked the Respondent to accept his medical certificate and he asked the Commission to give him a payment arrangement.  Based on the evidence in the record, the payment arrangement is granted and the Respondent is not required to accept the Complainant’s medical certificate.
HISTORY OF THE PROCEEDING



On July 16, 2014, Michael Topf (“Topf” or “Complainant”) filed a formal complaint against PECO Energy Company (“PECO” or the “Respondent”) alleging, the following among other things: 1) that the Respondent is threatening to shut off his service; 2) that he wants a payment arrangement; 3) that he was unable to keep the prior arrangement because his 2010 heart attack affected his ability to earn a steady income; 4) that his wife has multiple sclerosis; and 5) that they need electric service for his wife’s chairlift and her motorized wheelchair.  This is a timely appeal of a Bureau of Consumer Services’ decision.



On August 6, 2014, the Respondent filed an answer.  The Respondent stated that the Commission has not given the Complainant a payment arrangement.  The Respondent explained that the Complainant defaulted on three company issued payment arrangements.  The 

Respondent stated that the Bureau of Consumer Services dismissed the Complainant’s informal complaint at #003217819 (requesting a payment agreement) pursuant to 66 Pa.C.S. § 1405(d). The Respondent stated that the length of the payment agreement would be determined by 66 Pa.C.S. § 1405(b).  The Respondent stated that the Complainant’s balance was $7,322.12 when the answer was filed.



By hearing notice dated August 13, 2014, this case was assigned to the undersigned and the hearing was scheduled for Tuesday, October 7, 2014 at 9:30 a.m.



The undersigned sent a Prehearing Order to the parties on September 3, 2014.



A hearing was held in this matter on Tuesday, October 7, 2014, in the Philadelphia Regional Office before Administrative Law Judge Angela T. Jones
.  The Complainant, Michael Topf, appeared pro se, testified in support of the complaint and sponsored three exhibits: 
Topf Exhibit 1 - Notice of Sheriff Sale; 
Topf Exhibit 2 - Medical Report concerning the Complainant and October 2013 medical certificate; and 
Topf Exhibit 3 - income information for the Complainant and his wife, Linda Noble-Topf.  
Shawane L. Lee, Esquire, represented the Respondent.  The Respondent presented one witness, Renee Tarpley, a senior regulatory assessor for the Respondent, who sponsored six exhibits: 
PECO Exhibit 1 - the account statement for the period from July 2012 through September 2014; PECO Exhibit 2 - Collection History from May 2012 through September 2014; 
PECO Exhibit 3 - Payment Agreement History; 
PECO Exhibit 4 - the Complainant’s Financial Information; 
PECO Exhibit 5 - Bureau of Consumer Services Case Details Report #003217819; and
PECO Exhibit 6 - Bureau of Consumer Services Decision #003217819, dated May 13, 2014. 


The record in this case consists of a 44-page transcript and nine exhibits.  The record closed on November 17, 2014, when the transcript was received.
FINDINGS OF FACT



1.
The Complainant is Michael Topf, 305 Hughes Road, Gulph Mills, PA 19406.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant has an electric residential heating account with the Respondent (Tr. 9, 16; PECO Ex. 1).



4.
At the time of the hearing, the Complainant and his wife lived at the service address (Tr. 9). 


5.
The Complainant’s wife has multiple sclerosis and has been confined to a wheelchair since 1991.  She needs assistance for all of her physical needs.  She uses a motorized wheelchair (Tr. 10, 18).



6.
The Complainant had a heart attack in June 2010 (Tr. 10; Topf Ex. 2).


7.
The Complainant is the sole proprietor of a consulting firm.  He does not have a steady income (Tr. 6, 22).


8.
On July 27, 2012, the Respondent gave the Complainant a payment agreement which required him to pay the current bill plus $132.95 per month on the arrearage.  The Complainant reported that the gross monthly income for his household was $2,658.00 for two adults.  The income consisted of Social Security benefits (“SSI”) for two adults.  According to the federal poverty guidelines, the Complainant was a level 2 customer with an income between 200% and 250% of the poverty level (Tr. 30, 35; PECO Ex. 3).



9.
The Complainant defaulted on the company issued agreement on August 10, 2012 (Tr. 30; PECO Ex. 1).


10.
The Complainant made four payments between July 27, 2012 and December 10, 2012 (PECO Ex. 1).



11.
On December 10, 2012, the Respondent gave the Complainant a payment agreement on his $3,685.26 balance.  He was required to pay $175.49 per month plus the current bill.  The Complainant reported that the gross monthly income for his household was SSI benefits in the amount of $2,658.00 for two adults.  According to the federal poverty guidelines, the Complainant was a level 2 customer with an income between 200% and 250% of the poverty level (Tr. 31, 35; PECO Ex. 3).



12.
The Complainant defaulted on the agreement on March 11, 2013 (Tr. 31; PECO Ex. 1).



13.
The agreement was reinstated on April 30, 2013 after the Complainant paid $2,450.98 (Tr. 32; PECO Ex. 1).



14.
The Complainant defaulted on the reinstated agreement on June 3, 2013 (Tr. 32; PECO Ex. 1).



15.
The Complainant filed a medical certificate on July 16, 2013 (Tr. 34; PECO Ex. 2).



16.
The Respondent terminated the Complainant’s service on August 30, 2013 (Tr. 27, 29; PECO Ex. 1). 


17.
The Respondent restored the Complainant’s electric service on August 30, 2013, after the second medical certificate was received (Tr. 28, 34; PECO Ex. 1). 



18.
The Complainant filed another medical certificate on October 9, 2013 
(Tr. 34).


19.
The Complainant made nine payments between December 10, 2012 and December 10, 2013 (PECO Ex. 1).



20.
On December 10, 2013, the Respondent gave the Complainant a payment agreement on his $3,919.43 balance.  He was required to pay $356.31 per month plus the current bill. The Complainant reported that the gross monthly income for his household was $2,486.00 in SSI benefits for two adults.  According to the federal poverty guidelines, the Complainant was a level 2 customer with an income between 175% and 200% of the federal poverty level (Tr. 20, 31, 33; PECO Ex. 3).



21.
The Complainant defaulted on the agreement on February 3, 2014 (Tr. 33; PECO Ex. 1).



22.
The Respondent rejected the medical certificate that the Complainant filed on February 3, 2014 (Tr. 34; PECO Ex. 2).


23.
On April 4, 2014, the Complainant filed an informal complaint with the Commission at BCS #003217819.  The Complainant reported that the gross monthly income for his household was $3,872.00 for two adults.  According to the federal poverty guidelines, the Complainant was a level 3 customer with an income over 250% of the federal poverty level (Tr. 19, 38; PECO Exs. 5, 6).



24.
In the BCS decision report dated May 13, 2014, #003217819, the informal complaint was dismissed pursuant to 66 Pa.C.S § 1405(d).  BCS did not give the Complainant a payment arrangement on his $6,620.21 balance (Tr. 38; PECO Ex. 6). 



25.
The Complainant made five payments between December 10, 2013 and September 2014 (PECO Ex. 1).



26.
At the time of the hearing, the Complainant’s gross monthly income was $3,747 for two adults. According to the federal poverty guidelines, the Complainant was a level 3 customer with an income between 250% and 300% of the Federal poverty level (Tr. 11, 19, 20, 35).



27.
The Complainant has not been enrolled in budget billing (Tr. 33; PECO Ex. 1).



28.
At the time of the hearing, the Complainant’s balance for his electric account was $7,322.12 (Tr. 23; PECO Ex. 1).
DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



The Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

Medical Certifications



The Complainant indicated that he and his wife have health problems and that he would like to submit a medical certification.  



The pertinent regulations are found in 52 Pa.Code §§ 56.112-56.116.  Sections 56.114 and 56.116 provide as follows:

§ 56.114. Length of postponement; renewals.

Service may not be terminated for the time period specified in a medical certification; the maximum length of the certification shall be 30 days. 

(1) Time period not specified. If no length of time is specified or if the time period is not readily ascertainable, service may not be terminated for at least 30 days. 

(2) Renewals. Certifications may be renewed in the same manner and for the same time period as provided in §§ 56.112 and 56.113 (relating to postponement of termination pending receipt of certificate; and medical certifications) and this section if the customer has met the obligation under § 56.116 (relating to duty of customer to pay bills).  In instances when a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  In these instances the public utility is not required to honor a third renewal of a medical certificate and is not required to follow § 56.118(3) (relating to right of public utility to petition the Commission). The public utility shall apply the dispute procedures in §§ 56.151 and 56.152 (relating to public utility company dispute procedures).  When the customer eliminates these arrearages, the customer is eligible to file new medical certificates.

§ 56.116. Duty of customer to pay bills.

Whenever service is restored or termination postponed under the medical emergency procedures, the customer shall retain a duty to make payment on all current undisputed bills or budget billing amount as determined under § 56.12(7) (relating to meter reading; estimated billing; customer readings).

Emphasis added.



The Respondent accepted the medical certificates that the Complainant submitted on July 16, 2013, August 30, 2013 and October 9, 2013.  However, the Respondent rejected the medical certificate the Complainant submitted on February 3, 2014 (Tr. 34; PECO Ex. 2).  The Respondent explained that the Complainant failed to make the required payments after the second renewal.  Therefore, the Respondent will not accept additional medical certificates from the Complainant until the past due balance is paid in full (Tr. 34; PECO Ex. 2).



Since the Complainant has not complied with the requirement in 52 Pa.Code
§ 56.116 to pay his bills, the number of renewals for the customer’s household is limited to two certificates filed for the same set of arrearages.  Therefore, the Respondent is not required to honor a third renewal of the medical certificate.  

Payment arrangement



The Complainant has requested a payment arrangement.  The Respondent indicated that he defaulted on three Company issued payment arrangements but the Commission has not given him a payment arrangement (Tr. 35; PECO Ex. 3).


The Commission follows the rules set forth in the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq., when it addresses payment arrangements.  
§ 1405.  Payment arrangements. [Effective December 22, 2014] 

(a)  General rule. -- The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

(b)  Length of payment arrangements. -- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

   (2) Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.



Section 1405 (d)-(f) provide guidelines for determining whether a payment arrangement can be issued and the length of the payment arrangement.  Those sections provide:

(d) Number of payment arrangements.--Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision. A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.

(e) Extension of payment arrangements.--If the customer defaults on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.

(f) Failure to comply with payment arrangement.--Failure of a customer to comply with the terms of a payment arrangement shall be grounds for a public utility to terminate the customer's service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.


The record demonstrates that the Complainant was not given a payment arrangement by the Commission.  However, the BCS decision indicates that the Complainant was not entitled to another Commission payment arrangement pursuant to 66 Pa.C.S § 1405(d).  Since there is no evidence of a Commission issued payment arrangement, 66 Pa.C.S § 1405(d) is not applicable. (Tr. 30, 35; PECO Exs. 3, 6).  


The Respondent’s witness listed several payment arrangements that the Respondent gave the Complainant (Tr. 30-34; PECO Ex. 3).  The Complainant defaulted on all of the payment arrangements (Tr. 30-34; PECO Ex. 4). 
The Complainant made the following payments:

August 20, 2012
   $601.61

September 24, 2012
   $258.29

September 25, 2012
   $132.51

November 27, 2012
   $396.50
December 31, 2012
   $175.49

February 18, 2013
   $286.86
March 13, 2013
   $250.00

April 29, 2013

$2,450.98

May 10, 2013

   $215.36

June 20, 2013

   $325.10

August 21, 2013
   $215.36

October 29, 2013
   $290.20

November 21, 2013
$1,715.46
April 21, 2014

   $592.31

June 24, 2014

   $226.51

August 20, 2014
   $601.61

September 5, 2014
   $284.65
September 26, 2014
   $211.28
At the hearing the Complainant reported that his gross household monthly income was $3,747.00 for two (2) adults.  The income included SSI benefits for 2 adults and income from the Complainant’s business.  Based on the Complainant’s testimony about his household income, which falls between 250% and 300% of the Federal poverty level, the Complainant is a level 3 income customer.  
Although the Complainant did not comply with the payment arrangements issued by the Respondent, the record shows that the Complainant did make payments on the account.  Furthermore, his income has increased.  Therefore, a Commission payment arrangement should be granted. 

Pursuant to 66 Pa. C.S. § 1405(b)(3), since the Complainant’s income is between 250% and 300% of the Federal poverty level, he must resolve his current unpaid balance within one year.  The Complainant is required to make monthly payments consisting of his budget bill plus one twelfth (1/12th) of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order in this case.



The Complainant has failed to sustain his burden of proof concerning medical certificates.  The Complainant has not demonstrated that he is eligible for medical certificates.  However, since the Commission has not given him a payment arrangement, he has demonstrated that he should receive a Commission issued payment arrangement. 



Accordingly, the complaint is granted in part and dismissed in part.  The Respondent is not required to accept the Complainant’s medical certificate.  The payment 
arrangement is granted.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
That the Complainant failed to sustain his burden of proof with respect to the medical certificate.  The Complainant sustained his burden of proof regarding the payment arrangement. 



4.
When a customer has not met the obligation in 52 Pa.Code § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages. 52 Pa.Code § 56.114.



5.
The Complainant should not be denied a payment arrangement pursuant to 66 Pa.C.S § 1405(d) since he did not have a Commission issued payment arrangement.


6.
Customers with a gross monthly household income level between 250% of the Federal poverty level and 300% of the Federal poverty level must resolve their unpaid balance within one year. 66 Pa.C.S § 1405(b)(3).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Michael Topf against the PECO Energy Company at Docket No. F-2014-2434208 is sustained with respect to the payment arrangement and dismissed with respect to the medical certificate.


2.
That the Complainant shall pay the outstanding balance within one year.  That the Complainant shall make monthly payments consisting of his budget bill plus one twelfth (1/12th) of the balance accrued on his account beginning with the first billing due date, following the entry of a final Commission Order in this case.



3
That this case is marked closed.

Date:  May 7, 2015






/s/











Cynthia Williams Fordham







Administrative Law Judge

� ALJ Jones agreed to hear the case because ALJ Fordham was unavailable.
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