[bookmark: _GoBack]BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sean and Linda Pearson				:	
							:
	v.						:			C-2015-2465168
							:
Duquesne Light Company	:



INITIAL DECISION


Before
David A. Salapa
Administrative Law Judge


INTRODUCTION


Property owners and customers of an electric utility filed this complaint against the utility alleging that the utility failed to adequately dispose of a tree limb it removed, failed to adequately inspect and replace an unsafe utility pole located at the back of their yard in a timely manner, failed to use safe methods when performing work adjacent to their property and failed to reasonably respond to their damage claim.  This decision denies the complaint because the claim concerning disposal of the tree limb occurred more than three years prior to the date the customers filed their complaint, because the utility used reasonable methods to inspect the utility pole and concluded it was safe, used reasonable methods when it performed work adjacent to the customers’ property and responded in a reasonable manner to the customers’ damage claim.  

HISTORY OF THE PROCEEDING

		On January 14, 2015, Sean and Linda Pearson (Complainants) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent). The complaint states that there is a utility pole in the Complainants’ yard that is rotting and has been leaning dangerously for a period of three years. The complaint asserts that the Respondent caused damage to the Complainants’ property when it attempted to replace the utility pole. 

		The complaint alleges that the Complainants first informed the Respondent about the condition of the utility pole in 2011.  According to the complaint, the Respondent never sent an employee to the Complainants’ residence to inspect the utility pole between 2011 and 2014. 

		The complaint also avers that in 2014, the Respondent’s employees inspected and attempted to remove the utility pole and install a new utility pole.  The complaint states that the truck the Respondent’s employees were using damaged the Complainant’s gazebo, fence, and retaining wall.  The complaint asserts that after the truck damaged the Complainant’s property, an employee of the Respondent informed the Complainants that they should file a claim with the Respondent.  

The complaint relates that the Complainants filed a claim, including an estimate for repairing the damage to their property, with the Respondent.  The estimate projected that the cost of repairing the damage to the Complainants’ property would be $16,555.95.  The Respondent offered to pay the Complainants $2,000.00.  The Complainants rejected the Respondent’s offer.  The complaint contends that the Respondent did not send an employee to inspect the damage that Respondent allegedly caused to the Complainants’ property.  

According to the complaint, the utility pole is still in place and is tied to the new utility pole.  The complaint argues that by tying the two poles together, the Respondent’s employees have created an unsafe condition that renders the Complainant’s yard unsafe for use by their children and pets.  Attached to the complaint are photographs, depicting the alleged damage to the Complainants’ property and the alleged unsafe condition created by the two subject utility poles.  The complaint asserts that the Complainants have attempted to resolve these problems with the Respondent but have been unsuccessful.  

The complaint requests that the Commission order the Respondent to pay the Complainants for the damage it caused to their property and monetary compensation for their suffering, stress, lack of sleep and inability to use their yard.  The complaint also requests that the Respondent correct the unsafe condition it created by removing apportion of the old utility pole.

		On February 20, 2015, Respondent filed an answer and preliminary objections.  The answer denies that there are any reliability, safety, or quality problems concerning the utility pole, which is located in an alleyway behind the Complainants’ property. 

		The answer states that the Complainants initially contacted the Respondent on April 29, 2011, concerning a tree in the Complainants' backyard located near the utility pole that had been damaged by a storm. The answer asserts that the Respondent assessed the condition of the utility pole and determined that the utility pole did not pose an imminent danger.  The Respondent’s vegetation management crew assessed the storm-damaged tree, determined it would not fall on the power lines and removed the damaged tree limb as a customer courtesy to the Complainants.  The answer asserts the Respondent did not hear from the Complainants about the utility pole for more than three years after its vegetation management crew removed the damaged tree limb.   

		The answer asserts that on July 15, 2014, after issuing the appropriate termination notices, the Respondent terminated the Complainants’ service due to nonpayment. When the Complainants contacted the Respondent on the same day to have service restored, they informed the Respondent that the utility pole was leaning.  The Respondent dispatched a troubleshooter to inspect the subject utility pole. The troubleshooter determined that the utility pole was structurally sound. 

		On September 15, 2014, after securing the appropriate permits, the Respondent installed a new utility pole, partially removed the old utility pole, and secured the two utility poles together for support.  The answer states that the old utility pole cannot be fully removed because the facilities of two other utility companies remain attached to the pole. The Respondent has notified the two utility companies that they should relocate their facilities to the new utility pole.  The answer asserts that once the two utility companies relocate their facilities to the new utility pole, the Respondent will remove the old utility pole. 

		The answer admits that on September 15, 2014, its service vehicle slid on the unpaved surface of the alley behind the Complainants’ home after installing the new utility pole, and that the service vehicle came to a stop next to the Complainants’ gazebo.  The answer denies that the service vehicle caused the alleged damage to the gazebo and surrounding property and denies that it is responsible for the alleged damage.  The answer requests that the Commission dismiss the complaint. 

		The preliminary objections stated that the complaint requests monetary damages from the Respondent for the damage the Respondent allegedly caused to the Complainants’ property.   The preliminary objections asserted that the Commission lacks jurisdiction to award monetary damages.  The preliminary objections requested that the Commission dismiss the complaint with prejudice to the extent that it sought recovery of monetary damages.  The Complainants did not file an answer to the preliminary objections. 

		By notice dated March 11, 2015, the Commission notified the parties that it had assigned the case to me as motion judge.    By order dated March 20, 2015, I sustained the preliminary objections in part and struck the portion of the complaint requesting monetary damages. 

By notice dated March 25, 2015, the Commission scheduled an initial telephonic hearing for this matter on May 1, 2015 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order dated March 27, 2015, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

I conducted a telephonic hearing on May 1, 2015.  The Complainants appeared pro se, presented testimony and sponsored one exhibit that I admitted into the record.  Jeremy V. Farrel, Esquire represented the Respondent, which presented four witnesses who sponsored four exhibits that I admitted into the record.

		The initial hearing resulted in a transcript of 129 pages.  The record closed on May 18, 2015, the date the transcript was filed was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.

FINDINGS OF FACT

		1.	The Complainants in this case are Sean and Linda Pearson.  N.T. 7-8

2.	The Respondent in this case is Duquesne Light Company.  N.T. 10.

3.	Sean and Linda Pearson and their children reside at 212 Earlham Street, Pittsburgh.  N.T. 8.  

4.	The Pearson family has resided at this address for the last ten years.  N.T. 8.  
5.	At the rear of the property is a utility pole.  N.T. 8-9.  

6.	The utility pole is located in an alley that runs parallel to the rear of the Complainants’ property.  N.T. 16.   

7.	The alley appears on the maps of the City of Pittsburgh but is not maintained by the City of Pittsburgh.  N.T. 14-16, 86-87.  

8.	The alley is not paved.  N.T. 17.  

9.	Mr. Pearson placed some stones on a portion of the alley in order to provide drainage.  N.T. 18.  
10.	At the rear of the Pearson’s property is a retaining wall, fence and gazebo.  N.T. 24-26.  

11.	The retaining wall, fence and gazebo are adjacent to the alley and close to the utility pole.  Complainant’s Ex 1. 
 
12.	Mr. Pearson contacted the Respondent on April 29, 2011 to report that a storm had blown a tree limb onto the Respondent’s facilities located at the rear of the Complainants’ property.  N.T. 10, 49, Respondent’s Ex. 1.

13.	The Respondent issued a trouble ticket to immediately dispatch a trouble shooter.  N.T. 50-52.  Respondent’s Ex. 1. 
 
14.	The trouble shooter investigated and reported that the condition was not an immediate danger.  Respondent’s Ex. 1.
  
15.	The Respondent dispatched a vegetation management crew on May 3, 2011.  Respondent’s Ex. 2.
   
16.	On May 3, 2011, the vegetation management crew removed the tree limb and advised the Complainants that it would leave the debris in the Complainants’ yard.  Respondent’s Ex. 2.

17.	When Sean Pearson contacted the Respondent in 2011 concerning the tree limb he also expressed concern that the utility pole at the rear of the yard appeared to be leaning and was marked with a white X.  N.T. 11-13, 15.
  
18.	From 2011 to 2014, the Respondent did not replace the utility pole.  N.T. 13.  

19.	In July 2014, Mr. Pearson contacted the Respondent to indicate that the utility pole was still leaning.  Respondent’s Ex. 3.
 
20.	Mr. Bear tested the utility pole marked with an X the day before the hearing.  N.T. 88. 
 
21.	Mr. Bear tapped on the utility pole to determine whether it sounded solid.  N.T. 88.  

22.	Mr. Bear dug around the base of the pole to determine whether the pole was solid.  N.T. 88.
  
23.	Mr. Bear drove a screwdriver into the pole to make sure that it was not hollow in the middle.  N.T. 88.
  
24.	The pole was not in an unsafe condition the day before the hearing.  N.T. 88.

25.	 The Respondent decided to replace the utility pole at the rear of the Complainants’ property as part of a distribution system improvement project.  N.T. 86-87. 
 
26.	Mr. Bear was the supervisor on the project.  N.T. 85-87.
    
27.	The project involved replacing three poles in the alley behind the Complainants’ property, relocating the transformer on the pole marked with the “x” to another pole for easier access by the Respondent’s equipment and removing and replacing some wire.  N.T. 86-87.  

28.	Since the utility pole replacement was part of a distribution system improvement project, it received a lower priority than if it were an emergency.  N.T. 81-82.

29.	Since replacement of the pole was part of the distribution system project, the Respondent’s employees marked an “x” on the utility pole with white paint to inform other utilities that the Respondent would be digging where the pole is located.  N.T. 84.
  
30.	The Respondent contacted One Call to notify any utilities with facilities in the area where the marked pole is located to mark their facilities.  N.T. 84

31.  	Marking the pole with an “x” did not indicate that the pole was unsafe. N.T. 84.  

32.	Mason Scarfone, a lineman, was operating a bucket truck in September 2014 when it became stuck in the alley behind the Complainants’ property.  N.T. 112-113.
  
33.	Mr. Scarfone needed to use the bucket truck in order to access the facilities attached to the old utility pole.  N.T. 113-114. 
 
34.	Mr. Scarfone had used a bucket truck previously in the alley behind the Complainants’ property.  N.T. 117.
  
35.	When Mr. Scarfone attempted to maneuver the bucket truck close enough to access the Respondent’s facilities with the bucket, the rear wheels of the truck began to spin.  N.T. 114.  

36.	At that point, the bucket truck was not in contact with the Complainants’ gazebo.  N.T. 114-115.

37.	Mr. Scarfone contacted the Respondent which sent another vehicle to pull the bucket truck out.  N.T. 114-115.
  
38.	The other vehicle arrived and used a winch to pull the bucket truck away from the gazebo.  N.T. 114-115.
  
39.	While it was being winched, the bucket truck slid into the Complainants’ gazebo, causing some damage to some shingles at the corner of the gazebo.  N.T. 114-115.
  
40.	A member of the crew working in the alley notified the Complainants that the bucket truck had damaged the gazebo.  N.T. 116.

41.	In September 2014, the Respondent relocated the transformer from the old utility pole to the new utility pole.  N.T. 86-87.
  
42.	The Respondent replaced a total of three utility poles in the alley behind the Complainants’ property.  N.T. 86-87.
  
43.	As part of this project, the Respondent’s employees secured the old utility pole to the new utility pole using rope.  N.T. 91-92.
  
44.	After moving the Respondent’s facilities from the old pole to the new pole and relocating the transformer, the Respondent’s employees cut the top off the old pole.  N.T. 89.
  
45.	The Respondent’s employees could not remove the old utility pole entirely since Verizon and Comcast still had facilities attached to the old utility pole.  N.T. 89-90.
  
46.	As of the date of the hearing, Verizon’s facilities were still attached to the pole.  N.T. 91.
  
47.	After the Respondent’s employees notified him that his gazebo had been damaged, Mr. Pearson obtained an estimate to have the gazebo replaced.  N.T. 23-25.
  
48.	The estimate included repairing or replacing the retaining wall and fence at the rear of the property.  N.T. 25-26.

49.	Mr. Pearson submitted a claim for the damages to the Respondent.  N.T. 23-26.  

50.	The Respondent offered the Complainants $2,000.00 for their claim.  N.T. 24-25.  

DISCUSSION

The Complainants in this proceeding have the burden of proof to show that the Respondent is responsible or accountable for the problems described in the complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainants must establish their case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet their burden of proof, the Complainants must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  

Here the Complainants allege the Respondent failed to adequately dispose of a tree limb it removed in 2011.  The Complainants also contend that the Respondent failed to adequately inspect and replace an unsafe utility pole located at the back of their yard in a timely manner.  The Complainants further assert that the Respondent used unsafe methods to perform work adjacent to their property.  Finally, the Complainants aver that the Respondent failed to reasonably respond to their damage claim.  Before addressing the merits of the Complainants’ claims, I will address the statute of limitations set forth at 66 Pa.C.S. § 3314 and its applicability to this proceeding.  

The Respondent has not has raised the statute of limitations set forth at 66 Pa.C.S. § 3314 in its pleadings and its applicability to the issues raised in the Complainants’ complaint.  As discussed below, the statute of limitations at 66 Pa.C.S. § 3314 divests the Commission of jurisdiction and therefore must be addressed.  For the reasons set forth below, I conclude that the statute of limitations at 66 Pa.C.S. § 3314 is applicable to some of the claims raised in the Complainants’ complaint.  

The Respondent did not raise the statute of limitations in either its preliminary objections or in new matter in its answer.  As stated in my March 20, 2015 order sustaining the Respondent’s preliminary objections in part, 52 Pa.Code § 5.101(a)(1)-(7) limits the grounds upon which preliminary objection may be filed.  The statute of limitations at 66 Pa.C.S. § 3314 must concern one of these grounds in order to be raised through preliminary objections. 

My research has not uncovered any Commission decisions where the Commission has determined that the statute of limitations at 66 Pa.C.S. § 3314 should be raised through preliminary objections, pursuant to 52 Pa.Code § 5.101(a).  Commission preliminary objections are analogous to preliminary objections found at Rule 1028 of the Pennsylvania Rules of Civil Procedure which govern civil practice.  I will, therefore, look to Pennsylvania appellate court rulings that determine whether the statute of limitations must be raised through preliminary objections, pursuant to Pa. R.C.P. 1028 for guidance on this issue.

Pennsylvania appellate courts have set forth very clear standards as to when the statute of limitations may be raised by preliminary objections, pursuant to Pa. R.C.P. 1028.  If the statute of limitations is a non-waivable defense, it may be raised as a preliminary objection pursuant to Pa. R.C.P. 1028.  However, if the statute of limitations is waivable, it must be raised by new matter in a responsive pleading.  Reuben v. O’Brien, 445 A.2d 801 (Pa. Super 1982).  A statute of limitations is non-waivable if the time limitation contained in it terminates not just the remedy but the actual right to bring the action.  A statute of limitations is waivable if the time limitation contained in it terminates just the remedy but not the right to bring the action.  

The statute of limitations at 66 Pa.C.S. § 3314 is non-waivable.  The statute at 66 Pa.C.S. § 3314 provides that no action for recovery of penalties or forfeitures, or any prosecution may be maintained unless brought within three years from the date the liability arose.  This is a non-waivable statute of limitations since it terminates the right to bring an action as well as any remedy. The statute of limitations at 66 Pa.C.S. § 3314 divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose and is properly raised through preliminary objections, pursuant to 52 Pa.Code § 5.101(a)(1).  Since the statute of limitations at 66 Pa.C.S. § 3314 is non-waivable and divests the Commission of jurisdiction, it may be raised at any time.  

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C‑20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992)  alloc. denied 637 A.2d 293 (Pa. 1993).  Since the statute at 66 Pa.C.S. § 3314 divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose, it is appropriate for me to raise and apply the statute of limitations in this proceeding.

Applying the three year statute of limitations at 66 Pa.C.S. §3314 to this case, the Complainants filed their complaint on January 14, 2015.  I will, therefore, bar any claims by the Complainants for events that occurred prior to January 14, 2012. 

Having addressed the statute of limitations set forth at 66 Pa.C.S. § 3314 and its applicability to this proceeding, I will now address the allegations in the Complainants’ complaint.  In order to fully understand the Complainants’ allegations, I will provide some background information taken from the evidence presented by the parties before addressing the merits of the complaint.

Sean Pearson testified that he, his wife Linda and their children reside at 212 Earlham Street, Pittsburgh.  N.T. 8.  The Pearson family has resided at this address for the last ten years.  N.T. 8.  At the rear of the property is a utility pole.  N.T. 8-9.  The utility pole is located in an alley that runs parallel to the rear of the Complainants’ property.  N.T. 16.   
This alley appears on the maps of the City of Pittsburgh but is not maintained by the City of Pittsburgh.  N.T. 14-16, 86-87.  The alley is not paved.  N.T. 17.  Mr. Pearson stated that in the past he had placed some stones on a portion of the alley in order to provide drainage.  N.T. 18.  
Also at the rear of the Pearson’s property is a retaining wall, fence and gazebo.  N.T. 24-26.  The retaining wall, fence and gazebo are adjacent to the alley and close to the utility pole.  Complainant’s Ex 1.  

Having provided some background information I will now address the merits of the complainants’ complaint, starting with the allegation that the Respondent failed to adequately dispose of a tree limb it removed in 2011.  In support of this allegation, Sean Pearson stated that in 2011, he noticed that a tree limb had fallen on the utility wires attached to the utility pole in the alley.  N.T. 10.  

Mr. Pearson contacted the Respondent to report the condition of the tree limb and the utility pole.  N.T. 10.  The Respondent sent employees who removed the tree limb and threw the debris into his yard, according to Mr. Pearson.  N.T. 10-11.  Mr. Pearson testified that one of the employees came to his door after finishing the work and indicated that the Respondent’s policy concerning disposal of tree waste was to remove the branches and leave them or “cut and drop”.  N.T. 11.  In other words, it was Mr. Pearson’s responsibility to dispose of the tree waste.  N.T. 11.

Mr. Pearson indicated that he was not satisfied with the Respondent’s disposal of the tree limb.  N.T. 11.  According to Mr. Pearson, the Respondent’s employees left debris on his gazebo, lawn and garden.  N.T. 11.  Mr. Pearson stated that it took a day to clean up the debris.  N.T. 11.  

Mr. Pearson stated that he did not contact the Respondent to register his displeasure.  Rather, Mr. Pearson contacted the Commission and the Better Business Bureau and complained about the service he received from the Respondent.  N.T. 11.  The Complainants did not pursue the matter any further.  N.T. 11.  

In response to the Complainants’ assertions, the Respondent presented the testimony of Maria Tamilia.  Ms. Tamilia stated that the Respondent’s records indicate that Mr. Pearson contacted the Respondent on April 29, 2011 to report that a storm had blown a tree limb onto the Respondent’s facilities.  N.T. 49.  As a result, the Respondent issued a trouble ticket to immediately dispatch a trouble shooter.  N.T. 50-52.  Respondent’s Ex. 1.  According to the Respondent’s records, the trouble shooter investigated and reported that the condition was not an immediate danger.  Respondent’s Ex. 1.  

Subsequently, the Respondent dispatched a vegetation management crew on May 3, 2011.  Respondent’s Ex. 2.   According to the Respondent’s records, on May 3, 2011, the vegetation management crew removed the tree limb and advised the Complainants that it would leave the debris in the yard.  Respondent’s Ex. 2.  According to the Respondent’s records, the Complainants agreed to remove the debris.  Respondent’s Ex. 2.

		Since this claim by the Complainants occurred prior to January 14, 2012, the statute of limitations at 66 Pa.C.S. §3314 divests the Commission of jurisdiction to hear or rule on the claim.  The Complainants’ claim arose on approximately May 3, 2011 when the Respondent’s vegetation management crew advised the Complainants that it would leave the debris in their yard.  May 3, 2011 is more than three years from the date the Complainants filed their complaint.  The claim concerning the Respondent’s failure to adequately dispose of the debris is therefore barred by the statute of limitations.

I will now address the Complainants’ allegations that the Respondent failed to adequately inspect and replace an unsafe utility pole located at the back of their yard in a timely manner.  In support of this allegation, Sean Pearson stated that when he contacted the Respondent in 2011 concerning the tree limb he also expressed concern that the utility pole at the rear of the yard appeared to be leaning and was marked with a white “x”.  N.T. 11-13, 15.  

Mr. Pearson testified that from 2011 to 2014, the Respondent did not replace the utility pole.  N.T. 13.  In July 2014, Mr. Pearson contacted the Respondent to indicate that the utility pole was still leaning.  Respondent’s Ex. 3.  Later in 2014, the Respondent installed a new utility pole next to the old utility pole.  N.T. 30-34.  

In response to the Complainants’ assertions, the Respondent presented the testimony of Joseph Bear, construction supervisor.  Mr. Bear testified that there were several reasons why a utility pole might lean.  He indicated that the earth at the base of the pole could be loose, the cables attached to the utility pole could pull it or a vehicle could have struck the pole.  N.T. 83.  The fact that a pole is leaning does not indicate that the pole is unsafe or is creating an unsafe condition.  N.T. 83.

Mr. Bear stated that if the Respondent received a complaint concerning an unsafe utility pole, it would dispatch a trouble shooter.  N.T. 80.  If the trouble shooter sees a condition that is unsafe, he would report it immediately to a supervisor and the Respondent would replace the utility pole as a top priority.  N.T. 80-82.  

Mr. Bear testified that he had tested the utility pole marked with an “x” the day before the hearing.  N.T. 88.  Mr. Bear tapped on the utility pole to determine whether it sounded solid.  N.T. 88.  He also dug around the base of the pole to determine whether the pole was solid.  N.T. 88.  Mr. Bear also drove a screwdriver into the pole to make sure that it was not hollow in the middle.  N.T. 88.  The utility pole sounded solid and seemed solid.  Mr. Bear concluded that the pole was not in an unsafe condition.  N.T. 88.  

According to Mr. Bear, the Respondent determined to replace the utility pole at the rear of the Complainants’ property as part of a distribution system improvement project.  N.T. 86-87.  Mr. Bear was the supervisor on the project.  N.T. 85-87.    The project involved replacing three poles in the alley behind the Complainants’ property, relocating the transformer on the pole marked with the “x” to another pole for easier access by the Respondent’s equipment and removing and replacing some wire.  N.T. 86-87.  Since the utility pole replacement was part of a distribution system improvement project, it received a lower priority than if it were an emergency.  N.T. 81-82.

Mr. Bear explained that as part of the distribution system project, the Respondent’s employees marked an “x” on the utility pole with white paint to inform other utilities that the Respondent would be digging where the pole is located.  N.T. 84.  The Respondent contacted One Call to notify any utilities with facilities in the area where the marked pole is located to mark their facilities.  After other utilities’ facilities were marked, the Respondent could commence digging where the pole is located.  N.T. 84.  Mr. Bear explained that marking the pole with an “x” did not indicate that the pole was unsafe.  N.T. 84.  

The Respondent also presented the testimony of Bernard Coski, a senior technician.  Mr. Coski testified that he inspected the old utility pole in May or June 2011.  N.T. 123-124.  Mr. Coski testified that at that time, the utility pole was leaning but that the pole did not present an unsafe condition.  N.T. 123-124.

There are no Commission regulations governing what methods a public utility must use in determining whether a utility pole is unsafe.  The Commission’s regulations at 52 Pa. Code §§ 57.191-57.198 set forth reliability standards for electric utilities, like the Respondent, operating in the Commonwealth.  These regulations set forth performance standards, reporting requirements and maintenance and inspection standards that electric utilities, like the Respondent, must meet in order to provide reasonable, reliable service.

The regulation at 52 Pa. Code § 57.198 establishes inspection and maintenance standards for electric utilities operating in the Commonwealth in order to provide reasonably reliable electric service.  The regulations at 52 Pa. Code § 57.198(n)(2) and (3) require an electric utility to periodically inspect its distribution poles at least every twelve years and to replace any poles that show dangerous conditions within thirty days.  The regulations are silent as to what methods the utility must use when inspecting its poles.  There is no evidence in the record that the Respondent has failed to undertake the proactive measures set forth in these regulations.

After reviewing the evidence, I cannot conclude that the Respondent provided unsafe or unreasonable service by failing to use reasonable methods in performing the inspection on the utility pole at the rear of the Complainants’ property to determine whether the pole was safe.  The methods for inspecting utility poles set forth by Mr. Bear are designed to determine whether a utility pole is sound and firmly anchored in the ground.  If the utility pole is sound and firmly anchored in the ground it would be reasonable to conclude that the pole is safe and not presenting a dangerous condition.  The tests performed by Mr. Bear indicate that the pole appears sound and firmly anchored in the ground.  Mr. Coski also indicated that when he inspected the pole in 2011, the utility pole was leaning but that it did not present an unsafe condition.  

I also cannot conclude that the Respondent failed to replace the pole in a timely fashion.  Since the pole did not show any dangerous conditions, there was no need to replace it within the thirty day period required by 52 Pa.Code § 57.198(n)(3).  The Respondent determined that the pole would be replaced as part of a distribution system improvement and assigned its replacement a low priority.  The Respondent’s determination to assign a lower priority to replacing the pole does not violate the Commission’s regulation.  The Respondent’s determination to assign a lower priority to replacing the pole does not constitute unsafe or unreasonable service to the Complainants. 

I conclude that the Complainants have failed to establish by a preponderance of the evidence that the Respondent used unreasonable methods in inspecting the utility pole at the rear of the Complainants’ property or unreasonably determined that the pole did not present a dangerous condition.  I also conclude that the Complainants have failed to establish by a preponderance of the evidence that the Respondent failed to replace the pole in a timely manner. 

I will now address the Complainants’ allegations that the Respondent used unsafe methods to perform the work at the rear of their property.  The Complainants appear to contend that the Respondent used a truck that was too large to access the utility pole which in turn led to the truck becoming stuck in the alley behind their home and damaging their property.  The Complainants further contend that by tying the two utility poles together after installing the new utility pole, the Respondent has created an unsafe condition. 

Mr. Pearson testified that when the Respondent relocated its facilities to a new pole in September 2014, the bucket truck that they used was too large to use the alley at the back of the property.  N.T. 21-22.  As a result the truck became stuck and damaged his property.   N.T. 22-23. 

Mr. Pearson testified that the Respondent had previously used equipment when accessing the alley.  N.T. 34.  Mr. Pearson contends that the Respondent should have used more appropriate equipment when accessing the alley.  N.T. 34.

In addition, Mr. Pearson testified that when the Respondent installed the new utility pole it tied the old utility pole to the new utility pole.  N.T. 9, 31-34.  Mr. Pearson expressed concern that the rope used to tie the two poles was not strong enough and could allow the old pole to fall over.  N.T. 34-35.  

In response to the Complainants’ assertions, the Respondent presented the testimony of Mason Scarfone, a lineman.  Mr. Scarfone testified that he was operating the bucket truck in September 2014 when it became stuck.  N.T. 112-113.  Mr. Scarfone stated that he needed to use the bucket truck in order to access the facilities attached to the old utility pole.  N.T. 113-114.  Mr. Scarfone indicated that he had used a bucket truck previously in the alley behind the Complainants’ property.  N.T. 117.  

When Mr. Scarfone attempted to maneuver the bucket truck close enough to access the Respondent’s facilities with the bucket, the rear wheels of the truck began to spin.  N.T. 114.  At that point, the bucket truck was not in contact with the Complainants’ gazebo.  N.T. 114-115.

Mr. Scarfone contacted the Respondent which sent another vehicle to pull the bucket truck out.  N.T. 114-115.  The other vehicle arrived and used a winch to pull the bucket truck away from the gazebo.  N.T. 114-115.  While it was being winched, the bucket truck slid into the Complainants’ gazebo, causing some damage to some shingles at the corner of the gazebo.  N.T. 114-115.  A member of the crew working in the alley notified the Complainants that the bucket truck had damaged the gazebo.  N.T. 116.

In September 2014, the Respondent relocated the transformer from the old utility pole to the new utility pole.  N.T. 86-87.  The Respondent replaced a total of three utility poles in the alley behind the Complainants’ property.  N.T. 86-87.  As part of this project, the Respondent’s employees secured the old utility pole to the new utility pole using rope.  N.T. 91-92.  Mr. Bear explained that this was done as a standard practice for the safety of the Respondent’s employees in the event that a piece of equipment fell or gave way.  N.T. 91-92, 109.   

After moving its facilities from the old pole to the new pole and relocating the transformer, the Respondent’s employees cut the top off the old pole.  N.T. 89.  The Respondent’s employees could not remove the old utility pole entirely since Verizon and Comcast still had facilities attached to the old utility pole.  N.T. 89-90.  As of the date of the hearing, Verizon’s facilities were still attached to the pole.  N.T. 91.  The Respondent intends to remove the remainder of the old pole when Verizon removes its facilities.  N.T. 91, 97-98.  

There are no Commission regulations governing what methods a public utility must use when performing work like the work performed by the Respondent.  In the absence of a provision in the Commission’s regulations concerning what methods a public utility must use when performing work, the utility’s conduct would be governed by 66 Pa.C.S. § 1501, which governs any allegations of unreasonable, unsafe or inadequate service.  The provision at 66 Pa.C.S. § 1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).

My research has revealed no previous Commission decisions where the Commission determined that a utility’s use of a particular piece of equipment to perform work constituted unreasonable service.  The evidence indicates that it was necessary for the Respondent’s employees to use a bucket truck in order to perform the work.  The evidence also indicates that the Respondent’s employee had previously used a bucket truck in the alley.  The Complainants did not present any evidence that contradicts this evidence.  Given these facts, I cannot conclude that it was unreasonable or unsafe for the Respondent’s employees to use a bucket truck.  I conclude that the Complainants have failed to establish by a preponderance of the evidence that the Respondent used unreasonable or unsafe methods in performing the work by using a bucket truck in the alley.  

There are also no Commission regulations governing how a public utility should perform work when relocating its facilities.  My research has revealed no previous Commission decisions where the Commission determined that a utility’s tying two utility poles together constituted unreasonable or unsafe service.  The evidence indicates that it was necessary for the Respondent’s employees to tie the two poles together in order to transfer the facilities from the old utility pole to the new utility pole.  The Complainants did not present any evidence that contradicts this evidence.  Given these facts, I cannot conclude that it was unreasonable or unsafe for the Respondent’s employees to tie the two utility poles together in order to relocate its facilities.  I conclude that the Complainants have failed to establish by a preponderance of the evidence that the Respondent used unreasonable or unsafe methods in performing the work.  

I will now address the Complainants’ allegations that the Respondent failed to reasonably respond to their damage claim.  Mr. Pearson testified that after the Respondent’s employees notified him that his gazebo had been damaged, he obtained an estimate to have the gazebo replaced.  N.T. 23-25.  The estimate included repairing or replacing the retaining wall and fence at the rear of his property.  N.T. 25-26.

Mr. Pearson submitted a claim for the damages to the Respondent.  N.T. 23-26.  The Respondent offered the Complainants $2,000.00 for their claim.  N.T. 24-25.  Mr. Pearson testified that this offer was absurd.  N.T. 26.  

 There are no Commission regulations governing what methods a public utility must use in resolving damage claims filed by property owners.  The Commission’s regulation at 52 Pa.Code § 57.12 only obligates an electric utility to make a full and complete investigation of complaints made by its customers.  From this one would infer that the electric utility would have the obligation to fully and fairly investigate the Complainants’ claim before offering to settle the claim and to make a reasonable offer to settle the claim.

After reviewing the evidence, I cannot conclude that the Respondent provided unreasonable service by failing to reasonably respond to the Complainants’ damage claim.  The Respondent offered the Complainants $2,000.00 to settle the claim.  It is clear that the Respondent acknowledged some responsibility for damaging a portion of the gazebo.  

However, the Respondent apparently concluded that the damage described by Mr. Scarfone did not justify the Respondent paying the Complainants an amount to replace the gazebo.  Given the low speed at which the bucket truck was apparently moving when it struck the gazebo, the Respondent could reasonably conclude that it was unlikely that the gazebo would have been damaged by the bucket truck to such an extent that the gazebo needed to be replaced. 

In addition, there is no evidence in the record to indicate that the Respondent’s bucket truck damaged either the Complainants’ retaining wall or the fence.  Given the limited amount of damage apparently caused by the Respondent’s bucket truck, I cannot conclude that the Respondent acted unreasonably by responding to the Complainant’s claim in the manner that it did.  I conclude that the Complainants have failed to establish by a preponderance of the evidence that the Respondent failed reasonably respond to their damage claim.  

Based on the evidence produced, I therefore conclude that the Complainants have failed to establish by a preponderance of the evidence that the Respondent violated the Public Utility Code or Commission regulations by failing to adequately dispose of the tree limb it removed, by failing to adequately inspect and replace an unsafe utility pole located at the back of their yard in a timely manner, by failing to use safe methods when performing work and by failing to reasonably respond to their damage claim.  Since the Complainants have failed to establish the allegations set forth in their complaint, I will deny the complaint and enter the following order.


CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa.C.S. § 701.

		2.	The burden of proof in this proceeding is on the Complainants.  66 Pa.C.S. § 332(a)

		3.	The Complainants have not met their burden of proving that they are entitled to relief.  66 Pa.C.S. § 332(a).

		4.	Public utilities must provide reasonable and adequate service.  66 Pa.C.S. § 1501

5.	The regulations at 52 Pa.Code §§ 57.191-57.198 set forth reliability standards for electric utilities.

6.	The regulation at 52 Pa.Code § 57.198 establishes inspection and maintenance standards for electric utilities operating in the Commonwealth in order to provide reasonably reliable electric service.  

7.	The regulations at 52 Pa.Code §§ 57.198(n)(2) and (3) require an electric utility to periodically inspect its distribution poles at least every twelve years and to replace any poles that show dangerous conditions within thirty days.  

8.	The statute at 66 Pa.C.S. § 3314 provides that no action for recovery of penalties or forfeitures, or any prosecution may be maintained unless brought within three years from the date the liability arose.

9.	The statute of limitations at 66 Pa.C.S. § 3314 is non-waivable.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Linda and Sean Pearson against Duquesne Light Company at Docket No. C-2015-2465168 is hereby denied.

		2.	That the docket at Docket No. C-2015-2465168 is marked closed.

Dated:	May 28, 2015							/s/			
							David A. Salapa
		Administrative Law Judge
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