BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427652
							:
HIKO Energy LLC					:


ORDER DENYING MOTION TO HOLD IN ABEYANCE 
CONSIDERATION OF THE JOINT SETTLEMENT PETITION 


		On June 20, 2014, The Office of Attorney General and Office of Consumer Advocate (Joint Complainants) filed a joint complaint against HIKO Energy LLC (HIKO) averring violations of several Commission regulations including but not limited to 52 Pa. Code §54.4(a), the same regulation at issue in a subsequent complaint filed by the Commission’s Bureau of Investigation and Enforcement (I&E) against HIKO on July 11, 2014.[footnoteRef:1]     [1:  	Pa. Pub. Util. Comm’n, Bureau of Investigation and Enforcement, Docket No. C-2014-2431410.] 


		On September 29, 2014, at a prehearing conference in the instant case, we were prepared to consolidate the two cases.  However, although Joint Complainants did not oppose the consolidation, I&E objected to the consolidation because its prosecution involved no consumer witnesses.  Therefore, we kept the two cases separate.  N.T. 6.

		On May 1, 2015 a Joint Petition for Approval of Settlement (Joint Petition) was filed in the above-captioned matter at Docket No. C-2014-2427652.  The Joint Complainants, HIKO, and the Office of Small Business Advocate (OSBA) reached a settlement and filed individual statements in support of the settlement petition.  Although I&E was not a signatory party filing a statement in support, I&E filed a letter of non-opposition because the settlement did not preclude I&E from prosecuting a separate complaint against HIKO at Docket No. C-2014-2431410.  The signatory parties stipulated to the admission of the consumer direct testimony on behalf of the Joint Complainants at Volumes 1 and 2 (Statements of Consumers 1-98).  The consumers’ names and addresses were redacted from the consumer statements.  All parties waived cross-examination of the consumer testimony.

		Also on May 1, 2015, I&E filed a Motion of the Bureau of Investigation and Enforcement to Hold in Abeyance Consideration of the Joint Settlement Petition at Docket No. C-2014-2427652 requesting that any ruling related to the merits of the Joint Settlement Petition be held in abeyance pending any issuance of an Initial or Recommended Decision in Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement v. HIKO Energy, LLC, C-2014-2431410.  I&E admits that the two causes of action are concurrent governmental enforcement actions against the same electric generation supplier (EGS), HIKO, before the Commission.  However, I&E requests a ruling on its case first or at least on the same date concurrently with a ruling in the instant case for the following reasons. 

		I&E claims the Joint Settlement Petition covers refund relief for customers enrolled in HIKO’s 1-7% savings plan for the first six months billing cycles.  Specifically, $1,672,523 of the $2,025,383.85 of total refunds are associated with a failure to honor the introductory fixed price offering.  I&E contends the majority of the settlement amount in the Joint Settlement Petition is based upon over 14,600 violations of only one regulation, 52 Pa. Code § 54.4(a), the primary issue in I&E’s separate cause of action.    

		I&E is concerned with overlaps of issues and agreed upon relief not directly related to Joint Complainant’s claims in their Joint Complaint, but appearing now for the first time in a Joint Settlement Petition.  Because I&E fully litigated its claim, and is now in the briefing stage of its litigation proceeding, I&E requests the ALJs defer ruling on the Joint Settlement Petition until after ruling upon the I&E complaint so as not to cause an inconsistent result.  Of primary concern to I&E is that the Joint Petition for Settlement addresses refunds related to the price offering  for fewer months in 2014 than the I&E complaint.  Additionally, the Joint Petition for Settlement does not provide for any civil penalties; whereas, I&E requests over $14,600,000 in civil penalties.  Thus, I&E requests rulings on both complaints simultaneously if not I&E’s complaint first.

		HIKO responded to the Motion arguing that I&E fears that an approval of the Joint Settlement Petition would be inconsistent with I&E’s arguments for “huge civil penalties it seeks.”  Joint Complainants also oppose the Motion and request the Joint Petition for Settlement be considered on an expedited basis. Joint Complainants contend that the Joint Settlement Petition does not interfere with I&E’s action and the approval of it will not cause inconsistent results as the relief and remedies in the Joint Petition are tailored to the specific allegations in the Joint Complainants’ complaint and is supported by the evidence of record specific to their case.  The Joint Complainants argue that the Joint Petition does not interfere with I&E’s pursuit for refunds for the customers or for civil penalties and consequently, there is no potential for inconsistent result and no reason for delay.	

Disposition

	The pertinent provision in the Joint Petition for Settlement states as follows.

The Settlement is presented without prejudice to any position which any of the parties may have advanced and without prejudice to the position any of the parties may advance in the future on the merits of the issues in future proceedings except to the extent necessary to effectuate the terms and conditions of the Settlement.  This Settlement does not preclude the parties from taking other positions involving the marketing and billing practice of Electric Generation Suppliers or Natural Gas Suppliers or other aspects of the competitive market.

See Joint Petition at Par. 37. 	

		I&E cites as authority for its position 52 Pa. Code § 5.483(a), which provides that presiding officers have the authority to regulate the course of a proceeding.  Section 332 of the Public Utility Code however provides in pertinent part as follows.

(g) Decision of administrative law judge. – In all on-the-record proceedings referred to, an administrative law judge under section 331(b) (relating to powers of commission and administrative law judges), hearings shall be commenced by the administrative law judge within 90 days after the proceeding is initiated, and he shall render a decision within 90 days after the record is closed, unless the commission for good cause by order allows an extension not to exceed an additional 90 days.  

66 Pa. C.S. § 332(g).
 
		This provision is directory, and failure to comply with the 90-day decision time limit is neither mandatory nor depriving the Commission of jurisdiction after the 90-day period.  West Penn Power Company v. Pa. Pub. Util. Comm’n, 521 A.2d 75 (Pa. Cmwlth. 1987). However, Section 332(g) is nevertheless a standard by which the Office of Administrative Law Judge generally adheres to.  

		The two causes of action could have been consolidated at the prehearing conference stage because of the similarity in issues and parties.  However, respecting I&E’s opposition to consolidation of the dockets initially, the cases were not consolidated.  I&E did not oppose the settlement petition, but now requests an abeyance of an initial decision regarding the settlement petition until a concurrent decision is rendered in I&E’s complaint proceeding at a separate docket for fear of an inconsistent ruling.

		We do not wish to set precedence in allowing parties to dictate the schedule by which we render decisions before we have had a full opportunity to review the records.  The granting of this motion would essentially be a directive to us.  I&E is an intervenor that filed a letter of non-opposition to the settlement.  I&E did not object to the settlement, one term of which was a request for expedited treatment.  I&E could have objected to that term or any other term in the agreement.  To hold a decision in abeyance, pending the outcomes of similar or overlapping proceedings wherein those same parties had opportunity to consolidate their causes of action with other governmental enforcement actions before the same ALJs and Commission is unreasonable.   For this reason, the motion will be denied. 

		Finally, we note that the record in this case closed on May 21, 2015, the date answers were filed to the Motion To Hold Settlement Petition in Abeyance.  The record in the Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement v. HIKO Energy, LLC case will probably close on or about June 24, 2015, the date reply briefs are due.  Therefore, it is likely the initial decisions will be issued fairly concurrently in accordance with Section 332(g) of the Public Utility Code anyway.  66 Pa. C.S. § 332(g).
			  
		
		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion of the Bureau of Investigation and Enforcement to Hold in Abeyance Consideration of the Joint Settlement Petition at Docket No. C-2014-2427652 is denied. 


Date:	June 2, 2015					________________________________
			                                                   Elizabeth H. Barnes
							Administrative Law Judge

							
							________________________________
							Joel H. Cheskis
							Administrative Law Judge
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