BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427657
							:
IDT Energy, Inc.					:



ORDER
DENYING IDT ENERGY, INC.
MOTION TO COMPEL INTERROGATORIES VI-3 and VI-4


On June 20, 2014, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “the Joint Complainants”) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against IDT Energy, Inc. (IDT or “the Company”), at Docket Number C-2014-2427657.  The Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates charged by IDT, including approximately 47 formal complaints filed by consumers at the Commission.  As a result, the Joint Complainants averred seven separate counts against IDT, including, but not limited to, making misleading and deceptive promises of savings, slamming, lack of good faith handling of complaints and failing to provide accurate pricing information.  The Joint Complainants made several requests for relief, including providing restitution and prohibiting deceptive practices in the future.

On July 10, 2014, IDT filed an Answer and New Matter in response to the Complaint.  In its Answer, IDT admitted or denied the various averments made by the Joint Complainants.  In particular, IDT specifically denied that its employees, agents and/or representatives have engaged or continue to engage in activities that are fraudulent, deceptive or in violation of the Commission’s regulations and orders or the Unfair Trade Practices/Consumer Protection Law.  In its New Matter, IDT averred, among other things, that customers received high bills in January and February of 2014 because of volatility in the wholesale energy market resulting from the very cold weather that resulted in record breaking use of natural gas and electricity.  IDT provided additional averments and concluded by requesting that the Complaint be dismissed with prejudice.

Subsequently, the procedural history of this Complaint has been quite extensive.  Various pleadings have been filed, including Preliminary Objections and Answers to Preliminary Objections.  On August 20, 2014, an Order Granting in Part and Denying in Part Preliminary Objections was issued striking one Count in its entirety and one Count in part.  Additionally, two Petitions for Interlocutory Review of Material Question were filed with the Commission, one of which was answered via Order entered December 18, 2014, and the procedural schedule has been modified multiple times.  Testimony of over 100 consumer witnesses was admitted into the record of this proceeding either subject to cross examination and timely motions or via stipulation during a hearing held February 17-20, 2015.

		On May 27, 2015, IDT filed a Motion to Compel.  In its Motion, IDT argued that the Joint Complainants’ objections to IDT interrogatories VI-3 and VI-4 should be dismissed and the Joint Complainants should be compelled to answer those interrogatories.  On June 1, 2015, the Joint Complainants filed a Joint Answer to IDT’s Motion.  For the reasons discussed below, IDT’s Motion will be denied and the Joint Complainants’ objections sustained.

		The standard for permissible discovery is set forth in Section 5.321 of the Commission’s regulations:
[bookmark: 5.321.]§ 5.321. Scope.
(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 
52 Pa. Code §5.321(c).  Section 5.361 of the Commission’s regulations, however, provides various limitations on the scope of discovery:
§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 
52 Pa. Code § 5.361(a).

		In this case, IDT filed a Motion seeking an Order compelling the Joint Complainants to respond to two interrogatories:

IDT VI-3 – Based on the information collected from 2434 customers from whom the OCA collected information, as referenced in the OCA’s response to IDT Interrogatory II-2, please indicate how many EGSs were identified as: 

a. Charging rates in excess of $.20/kwh
b. Charging rates in excess of $.25/kwh
c. Charging rates in excess of $.30/kwh

IDT VI-4 – Of the 7503 complaints received by the OAG, as referenced in the Complaint, please indicate how many EGSs were identified as:

a. Charging the complaining customer a rate in excess of $.20/kwh
b. Charging the complaining customer a rate in excess of $.25/kwh
c. Charging the complaining customer a rate in excess of $.30/kwh

In its Motion, IDT argued that the information sought in these interrogatories is calculated to lead to the discovery of admissible evidence because it would tend to prove OCA witness Estomin’s conclusions that IDT’s charges were well in excess of what the market would dictate.  IDT added that “clearly, an examination of the rates that were actually charged in the Pennsylvania marketplace during early 2014 is relevant to the issue of whether the rates IDT charged were in excess of what the market would dictate.”  IDT further argued that the Joint Complainants’ objections should be dismissed because “simple tabulations of the number of suppliers identified as charging rates in excess of certain thresholds do not constitute ‘attorney work product’” and are, therefore, not prohibited from disclosure.  Finally, IDT argued that the information sought in interrogatories VI-3 and VI-4 is not barred from disclosure under the “investigative privilege” because releasing such information will not hinder any ongoing investigation.

In its Answer, the Joint Complainants argued that IDT’s Motion should be denied because the information sought in the interrogatories will not lead to admissible evidence, in part, because the portion of the witness testimony IDT focusses on is taken out of context and that such testimony does not reference other EGSs.  The Joint Complainants reiterate that the prices of other EGSs and number of complaints or contacts received is not pertinent to this case.  The Joint Complainants added, among other things, that “neither the Commission’s regulations nor Pennsylvania law provides a safe harbor or any other type of defense based on competitor prices.”  The Joint Complainants also responded to IDT’s arguments by arguing that the information requested is attorney work product and that such information is also protected by the investigative privilege.

As discussed below, IDT’s Motion will be denied because the interrogatories are not likely to lead to relevant or admissible evidence.

To begin, relevant evidence is evidence tending to prove or disprove an alleged fact or evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  Black’s Law Dictionary, 6th Ed. at 1291; see also, Smith v. Morrison, 47 A.3d 131,137 (Pa. Super 2012), alloc. denied, 57 A.3d 71 (Pa. 2012) (Information is relevant “if it logically tends to establish a material fact in the case, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.”).  

Furthermore, we have held in other related proceedings that information regarding other electric generation suppliers (EGSs) is not relevant to whether another EGS – in this case, IDT – has violated Commission regulations.  We noted, for example, that the issue of whether one EGS has engaged in “fraudulent, deceptive or other unlawful marketing or billing acts performed by the licensee, its employees, agents or representatives,” is not relevant to whether another EGS has engaged in such activities.  See, 52 Pa.Code § 54.43(f).  Similar reasoning applies to the interrogatories at issue in IDT’s Motion here.  

In this case, IDT’s interrogatories seeking information about prices charged by other EGSs and the number of complaints received by the Joint Complainants is irrelevant to whether, for example, the rates charged by IDT are consistent with its Disclosure Statement.  IDT argued in its Motion that interrogatories VI-3 and VI-4 are in response to the pre-served testimony of OCA witness Estomin who stated that IDT’s charges were “well in excess of what the market would dictate.”  This argument will be rejected because the reference in the testimony that IDT provides in support of its position that interrogatories VI-3 and VI-4 are relevant pertains to IDT’s disclosure statement, not another EGS’s disclosure statement.  The reference in the testimony is to the factors that are used to determine rates charged by IDT, not by another EGS.

Rates charged by other EGSs, and the number of customers who complained about such rates, is not relevant to whether IDT billed rates that were consistent with its Disclosure Statement.  This is true regardless of the reference in Mr. Estomin’s testimony that IDT’s rates were “well in excess of what the market would dictate.”  As the Joint Complainants argued in their Answer to IDT’s Motion, the reference to Mr. Estomin’s testimony does not accurately reflect the entirety of the testimony which focusses more specifically on the rates charged by IDT in relation to IDT’s disclosure statement.  It is well settled that parties may not use the discovery process to engage in “fishing expeditions.”  Land v. State Farm Mut. Ins. Co., 410 Pa.Super 579, 585, 600 A.2d 605, 608 (1991).  In this instance, IDT cannot use Mr. Estomin’s statement that the rates charged by IDT were in excess of what the market would dictate to obtain the Joint Complainants’ data regarding which EGSs charged prices at what levels and how many customers complained about it.  This is particularly true as Mr. Estomin’s testimony relates solely to IDT and makes no reference to other EGSs.

Certainly, IDT should have the opportunity to explore Mr. Estomin’s statement made in his pre-served testimony.  We agree that Mr. Estomin’s testimony “opens the door” to IDT issuing discovery on that statement.  However, such an opportunity is not boundless.  IDT can present in its rebuttal testimony its position that IDT’s rates were not in excess of what the market would dictate to contradict Mr. Estomin’s testimony without seeking the information sought in interrogatories VI-3 and VI-4.  The information sought in interrogatories VI-3 and VI-4 does not “tend[] to prove or disprove an alleged fact or evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence” with regard to IDT’s rate were not charged consistent with its disclosure statement.  Simply because other EGSs may have been charging the rates identified in IDT’s interrogatories does not mean that IDT’s rates were not in excess of what the market would dictate.  The information sought in interrogatories VI-3 and VI-4 does not seek information that is likely to lead to admissible evidence and, therefore, is not within the bounds of reasonable discovery.  

IDT’s argument that “clearly, an examination of the rates that were charged in the Pennsylvania marketplace during early 2014 is relevant to the issue of whether the rates IDT charged were in excess of what the market would dictate,” is not the information that is sought in interrogatories VI-3 and VI-4.  The information sought in interrogatories VI-3 and VI-4 is not reflective of “what the market would dictate” because it only includes information from EGSs whose customers complained to the OCA or the OAG.  These are the rates that the market would not support because those consumers filed complaints about them.  Additionally, approximately two million households in Pennsylvania have chosen an alternative supplier for electric generation service.  The rates charged to approximately 10,000 customers who complained to the OCA or OAG, especially disaggregated at the levels identified by IDT, is not relevant to what the market of two million customers would dictate.

Finally, because we find that interrogatories VI-3 and VI-4 are not relevant to the issues raised in this matter because the interrogatories will not lead to relevant information or admissible evidence regarding the allegations against IDT, the issues regarding whether the interrogatories are beyond the scope of permissible discovery because they seek attorney work product or the information requested in the interrogatories is protected by the “investigative privilege” will not be addressed because they are moot.  It is sufficient to deny IDT’s Motion to Compel because the interrogatories will not lead to relevant information or admissible evidence regarding the allegations against IDT.

As such, the Motion to Compel filed by IDT will be denied and the objections to IDT interrogatory Set VI-3 and VI-4 filed by the Joint Complainants will be sustained.  Interrogatories VI-3 and VI-4 are not discoverable in this matter because the interrogatories will not lead to relevant information or admissible evidence regarding the allegations against IDT.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Motion to Compel of IDT Energy, Inc. against Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection, and Tanya J. McCloskey, Acting Consumer Advocate, at Docket Number C-2014-2427657 dated May 27 seeking Answers to IDT Interrogatories VI-3 and VI-4 is hereby denied.  

2. That the objections of the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection, and Tanya J. McCloskey, Acting Consumer Advocate are sustained. 


Date: June 9, 2015										
					Elizabeth Barnes
					Administrative Law Judge


												
					Joel H. Cheskis 
					Administrative Law Judge
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